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never  refolvcd  or  adjudged  before  :  And  the  Reafons  and  Caufes  of  the  faid 
Refolutions  and  Judgments,  during  the  moft  happy  Reign  of  the  moft  illu- 
ftrious  and  renowned  Qpeen  EJLIZABËTH»  the  Fountain  of  all  JusTicBf 
and  LiFB  4>f  the  LAW. 
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By  GEORGE   WILSON,   Serjeant  at  Law. 

Jm  Mumùria  ^ima  tr'tt  juflus,  &  no»  timibit  ah auditiont  mala.  Ps A L M  t o 5. 

Jmflitia  ùmninum  virtittum  prtnctps  ifl^  tMta  ^  fida  comes  humaiui  nntét  \  ea  gnim  imperia, 
rignay  popuUy  civùata  rfguntur,  qua  fi  de  medtQ  toUfitur»  nee  eenjlare  fffit  hominûm 
focietas.  IsiDO&US« 

Juftitia  infefe  viriutet  eçntitut  owuuu 


T  O    T  Hi  E 


Reader* 


U 


SUA  M  Han  uHUs 
modo  J  fed  neceJfarU 
fuerint  judiciorum 
&  caufarum  relationes 
olim  ediUj  facile  vd  ex 
duobus  bifce  argumentis^ 
in  aliorum  magna  copia j 
aquo  leBori  cdnftare  po- 
left  :  primo  y  quod  Reges 
ftofiri  Edivardus  videlicet 
Ed,  J.  Hen,  ^»  ntn»  5* 
Hen.  6.  Ed,  4.  Rich.  3. 
6?  Hen.  7.  prudentes  qua- 
tuor G?  dodos  legûm 
profeffores  felegerint  6? 
conftiiuer^^  qui  reveren- 
dijimorum  Judicûm  fen- 
tentias  ac  décréta  man* 
darent  Uteris^  tum  utfol- 
verentwr  quaftiones  du' 
Ha  ex  opinionûm  difcre- 


HOW  profitable  and  ne- 
ceflary  the  reports  o£ 
the  judgments  and  cafes 
in  law  publifhed  in  former 
ages  have  been,  may  un- 
to the  learned  reader»  by 
thefe  two  confiderations  a- 
mong  others  evidently  ap- 
pear. Firft,  that  the  Kingsl 
of  this  realm,  that  is  to 
fay»  E-  3-  H.  4.  H.  5. 
H.  6.  £•  4.  R.  3*  and 
H.  7*  did  feleâ  add  ap- 
point *  four  difcreet  and 
learned  profeflbrs  of  law 
to  report  the  judgments  and 
opinions  of  the  reverend 
Judges,  as  well  for  rc- 
folving  of  fuch  doubts  and 
queftions  wherein  there  was 
(as  in  all  other  arts  and 
A  3  fciences 


•  Theft  four 
reporters  I 
take  to  be 
tboft  who 
have  fioce 
been  name;! 
readers,  «mJ 
eleucdtothu 
office  by  the 
refpeftive 
inns  of  court. 
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fciences  there  often  falls 
out,)diverût7of  bpinions^as 
fo  for  the  true  and  genuine 
fenfe  and  conftruâion  of 
fuch  ftatutes  and  aâs  of 
parliament»  as  were  from 
time  to  time  made  and  e- 
naâed/To  the  end  that  all 
the  Judges  and  Juftices  in 
^  all  the  feveral  parts  of  the 
realm,  might»  as  it  were» 
with  one  mouth  in  all  men's 
cafes  pronounce  one  and  the 
fame  fcncence  ;  whofe  learn- 
ed works  are  extant,  and 

X'Ïji'^^T^^^  into  ««.  feveral 
n^sôTs  Ed.  »»  volumes/vherem  if  you  ob- 
ferve  the  unky  and  confent 
'  of  6>  mdifty  feveral  Judges 
and  courts  ra  fo  many  fuc« 
celfions  of  ages^  and  the  co- 
nference and  concordance  of 
fuch  infinite, feveral^and  di- 
vers cafes,  (one,  as  itwrre 
with  fweet  confent  and  a- 
mity^provingandapproving 
unotherWmay  be  queftion- 
cd  wheUier  the  matter  be 
worthy  of  greater  admira- 
tion OF  commendation  :  for 
as  in  nature  we  fee  the  in- 
finite diiiioâion  of  things 
proceed  from  fome  unity, 
as  many  flowers  from  one 
root,  many  rivers  from  one 
fountain,  many  arteries  in 
•  the  body  of  man  from  one 
heart,  many  veins  from 
one  liver,  and  many  fi- 
news  from  the  brain  :  fo 
without  queftion  Lex  or- 
Sa  ^ift   ^um .  mente  divina^ 


pantiâj^id  quoi  in  aliisfeti 
artibus  ^fcientiis  uju  w- 
nit)  ortif;  turn  ut  de  ve- 
ra ac  genuine  fen/u  eo^ 
rum  ftatutorum  legumque 
in  comitiis  fixarum  con- 
ftaret^  qua  de  tempore  in 
tempus  latéc  &  fanciia 
fuerant%  idque  eo  fine 
quo  Judiees  ac  Jujiitia 
prafides  umverfi^  in,  fin- 
gulis  regni  partitus,  uno^ 
quafi  ere  idem  jus  in  om- 
nibus omnium  hominum 
caufis  dicerent.  Horum 
igitur  do£la  fane  opera^ 
extant  digejla  etiamdum 
in  jujia  novem  volumi- 
na  :  in  quibus  Jsquidem 
confpirantem  unitatem  if 
eonjcnfum  tottamque  adeà 
diverforum  Judiium  ac 
curiarum  in  tantafuccef^ 
Jionum  &  feculorum  va- 
rieiaie  ob/ervaveri^,  una 
etiam  ^  cob^rentiamatque 
concordanti^m  caufarum 
pan  infinitarum  numéro 
naturâ  plane  disjunSarum 
animadvertcriSy  quo  hiod» 
una  aliamy  duUi  qfiafi  bar- 
monta  là  affinitate  am- 
plexetUTy  probet  ai^ue  ap^ 
probety  profeEb  indubi- 
um  vocari  poterit^  fit  m 
res  admiratione  pctius^ 
an  commendatione  majo* 
ri  digna»  ^od  enim  in 
natura  videmus  infinitum 
rerum  difiinHionem  ab 
unitate  aliquâ  provenire^ 
ut  ak  eadcm  radrce  multos 
flores^ 
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$^t$^  Mi  ecJm  fûHte 
phares  rhulûs,  &  in  eu- 
Hiûno  €9rpfire  ah  eodtm 
t€rdi  mutsas  ûrieriasy  tk 
mnâ  jecvre  mulias  venas^ 
nervos  emnes  âà  uno  ce- 
reiro^  ita  procuiJuih 
kx  orta  eft  ex  mente  di- 
vina,aiqtteunitas  bac  con- 
Jtnfns  plané  ainùrabilis 
in  tanta  rerum  Overfilate^ 
non  nifi  a  Deo  bonarum 
iegûm  (â  eonfiitutianûm 
ouibùre  ac  fente  iimana^ 
vit.  Hnic  argumente  ac- 
eedit  &  fecundàm  illud 
duBum  a  multipHci  iâ  ju- 
cundofruau  quem  ex  iif* 
dembifce  Uiris  in  étquà 
juftitU  executioner  là 
iranquillâ  ac  fàcifici  reg* 
fd  bujus  admsniftratione 
Jam  indepircipimus^ 

Sunt  prater ea  &  relà-^ 
timtes  attéo  majoribus  inge^ 
niis  aptét^  paris  fané  au- 
iboriiatisy  fed  perfpicuita- 
tis  forte  minoris  ;  quales 
fum  caufarum  formulée  ju' 
didorumque  in  curiis  regiis 
daterum  monumental  in 
quibus  grades  fané  ac  di- 
ficiks  quafiiones^  (diligent 
ti  prius  adbibitâ  délibéra-- 
tione)  mature  cenftlie  di-^ 
judicantur  tf  definiuntur  : 
ita  tamen  ut  non  expri- 
mantur  judicierum  fen- 
tentiarumque  caufseacrati^ 
enesy  quandequidem  foie* 
ont  prudentes  6f  d$lli  viri 
priufquam  judiçant   qui- 


m 


and  this  admirable  uokjr 
atid  conlcnc  in  fuch  dtvcr- 
fuy  of  things,  proceeds  onljr 
from  God  the  fountain  and 
founder  of  all  good  laws 
and  eonftif utions*  Secondly, 
in  confidcrationofthe  fweec 
and  delegable  fruit  that 
hath  been  reaped  by  thofe 
works  for  the  due  adminif» 
tration  of  juftice,  and  the 
governmenc  of  the  realm  ia 
peace  and  tranquilUcy. 


Belides  thefe  there  be  re^ 
ports  fit  for  ftronger  capaci*» 
ties  of  equal  authority,  but 
of  Icfs  perfpicuity  than  tht 
other;  and  thefe  be  the ju« 
dicial  records  of  the  King's 
courts,  wherein  cafes  of  im<» 
portance  and  difficulty  are 
upon  great  confultation  and 
advifement    adjudged    and 
determined,    in   which    re« 
cords  the  reafons  or  cauf-  *.y^^*f.^*- 
es  *  of  the  judgment  areTemp.KiM. 
not  exprelfed  j  for  wife  and  »"><*  3»  wucrc 
learned  men  do  before  they  '^'^'X:',f^ 
judge,    labour  to  reach  to  tbejudgment 
the  depth   of  all  the   rea-  f:*J^;j;.;j^- 
fons  ot  the  cafe    in    quef*inrbereco  d. 
tion,    but  in    their  judg- A  method 

A  4  «ents^Jn^me. 
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ments  exprefs  not  any  :  and 
y  m  troth  if  Judges  fhould 
fet  down  the  reafons  and 
caufes  of  their  judgments 
within  every  record,  that  im- 
xnenfe  labour  (hould  with- 
draw  them  from  the  necef- 
fery  fcrviccs  of  the  com- 
mon* wealth,  and  their  re- 
cords fhould  grow  to  be  like 
El^baniini  Hbri  of  in6- 
iHte.  length,  and  in  mine 
opinion  lofe  fomewhat  of 
their  prefcnt  authority  and 
reverence  ;  and  this  is 
alfo  worthy  for  learned  and 
grave  men  to  imitate.  But 
mine  advice  is,  that  when- 
ibever  a  man  is  enforced  to 
yield  a  reafon  of  his  opi- 
nion or  judgment,  that  then 
he  fet  down  ail  authorities, 
precedents,  reafons,  argu- 
ments and  inferences  what- 
foevèr  that  may  be  probably 
applied  to  the  cafe  in  qucf- 
tion  ;  for  fome  w>ll  be 
perfuaded  or  drawn  by  [one, 
and  fome  by  another,  ac- 
cording as  the  capacity  or 
mnderftanding  of  the  hearer 
or  reader  '  is.  Thefe  re- 
cords, for  that  they  contain 
great  and  hidden  treafure, 
are  faithfully  and  fafely 
kept  (as  they  well  deferve) 
in  the  King*s  Treafury. 
And  yet  not  fo  kept  but 
that  any  fubjeft  may  for 
.  his  neceflTary  ufe  and  be- 
nefit have  accefs  thereunto, 
which  was  the  ancient  law 


dem  rationûm  momenta 
ponderarcj  &f  in  omnes  rd 
controverfa  latebras  ae^ 
receJfHS  inquirere^  verum 
inter  judicandum  ftnten- 
tiamnudamnon  caufasdi^ 
€€re.  Et  certè  Jtqmdfim 
fententiarum  fuarum  ru- 
tionts  Jmgulis  ediSis  Ju-^ 
dices  apfonerent^  iâ  avo* 
caret  eos  immenfus  ille  la^ 
bor  a  necejfariis  reipuV 
negotiis^  fierentque  adeà 
elepbaniincrum  librorum 
fimiles,  eiyrum  fententia  iw 
infinitam  molem  excre^ 
fcentes^  denique  ûutbori^ 
tads  atque  nverentia  pri^ 
ftina  (mea  quidem  opiffi- 
one)  nonmbil  amitterent  :. 
dignum  itaque  boc  eft  quod 
imitentur  viri  dodi  6f  gra^ 
ves\  utcunque  fuaferimf 
quod  fi  quando  contigerit 
ut  opinionis  judiciique  fui 
rationem^  quijpiam  coga^- 
tur  redderty  omnes  turn 
demum  afferat  &  accumu^ 
let  autboritates^  omnia  ex-- 
empla^  rationes  item,  ar^ 
gumenla  £sf  illationes  qu^f- 
cunque  qua  cauf^  contra^ 
verfa  probabiliter  pojfmt 
applieari  ;  it  a  multiples 
ratio^  alia  alium  pro  cujuf» 
vis  leSoris  aut  auditoris 
capiu  trabet  fà  perfuadç-- 
bit.  Atque  ifta  quidem  judi* 
cum  fententiay  quia  plu-- 
rimum  continent  tbefauri 
quaft  rtcondiiiy  tuto  acfi^ 
delitery  in  archivo  regia 
(idquc 
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(tJque  meriio  fuo  maxi- 
mo)  offer vant ur  :  ita  ta- 
men  imena  ut  cuivh  fub- 
dito  licea^  in  ufum  £sf  r^w- 
modum  futon  Mas  adire 
(sf  ccnfttierCj  id  quad  anii- 
qua  lege  Anglic  cauium 
fuit,  pofleaque  declaratum 
6f  fancitum  in  fnagxis  co* 
mitiis  anno  46  Edw.  g. 
babitis^  in bae verba:  /- 
tern  pria  les  commons  que 
come  recorde  iff  quecunque 
cbofe  en  la  court  le  Roy,  de 
reafon  dévoient  demurr*  il- 
lonques  pur  perpetual  evi- 
dence, Ù  eidede  touts  par- 
ties a  icelly,  &  de  touts 
ceux  a  queux  en  nul  maner 
His  atteignent,  quant  me- 
flier  tour  fuit»  Etjadeno^ 
vellrefufent  en  la  cour t  no f 
treditfeif  defercbeouevi- 
dence  en  contr*  le  Ray  ou 
difadvantage  de  luy  ;  que 
pUife  ordeinerper  eftaiute^ 
quefercbe  &?  exemplificu- 
tien  foit  faitz  as  toutz 
gentz,  de  queconque  recêrde 
que  les  toucbeen  afc*maner^ 
auxibiende  ce  que  cbiet  en'* 
countre  le  Roy  come  autres 
j^entz.     Le  Rcy  le  voet. 

Peru  tiles  etiamfuntlà 
antiqui  legum  noftrarum 
libn  qui  bodie  extant^ 
quales  Glanvillus,Bra£lon^ 
BrittoUy  I  let  a  ^  IngbamJ^ 
NovaNarrationes^  necnon 
y  recentiores  alii,  upotè 
Vetus  liberTenorufn,NatU' 
ra  Breiiium,IJttlct$n^Dia- 


of  England,  a-nd  fo  rs  de< 
clarcd  by  an  a6l  of  parJra- 
mcnt  in  46  E.  3.  in  thefe 
words  :  Item  pria  les  com- 
mons que  come  recorde  fcf  que- 
cunque cbofe  en  la  court  h 
Roy  de  reafon  devant  demurr" 
illonques  pur  perpetual  evi- 
dence, £5?  eide  de  touts  par- 
ties a  icelly,  à?  de  touts  ceux 
a  queux  ea  nul  maner*  ils  at- 
teignent, quant  meflier  leur 
fuit.  Et  ja  de  novell  refu- 
fent  en  la  court  noflre  dit  feign, 
de  fercbe  ou  evidence  encountr* 
le  Roy  ou  difadvantage  de  Itty  ; 
juefleife  ordeinerper  ejiatute^ 
que  fercbe  6f  exemplification 
foit  faitz  as  toutz  gentz,  de 
queconque  recorde  que  les 
touche  en  afe"  maner*  auxibien 
de  ce  que  cbiet  encountre  le 
Roy  come  autres  gentz.  Le 
Roy  le  voet. 


Right  proficabk  alfo  are 
the  ancient  books  of  the 
common  laws  yet  extant, 
as  Glanvile,  Braâon,  Brit- 
ton^  Fleta,  Ingham,  and 
Novae  Narrationes,  and 
thofe  alfo  of  later  times, 
as  the  old  Tenures,  old  Na- 
tura  Brevium,  Littleton, 
Doftor 
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t)odor  and  Student,  Per-  ' 
kins,   Ficzh.   Nat.  Br.  and 
Stamford  j  of  which  the  Rc- 
giftcr,    Littleton,    Fitzher- 
berr,  and  Stamford  are  mofl; 
neceflary   and   of     greateft 
authority  and    excellency  \ 
and  yet  the  other  alfo  are 
not  without  their  fruit.     In 
reading  of  the  cafes   in   the 
books  at  large,  which  fome- 
times  are  obfcurc  and  mif- 
printed,  if  the  reader,   af* 
ter  the  diligent  reading  qf 
the  .cafe,  (hall  obferve  how 
the  cafe  is  abridged  in  thofe 
two   great   abridgments  of 
jufticc     Fitzherbert,      and 
Sir  Robert  Brooke,  it  will 
both  illuftrate  the  cafe  and 
delight   the    reader  ;     and 
yet  neither  that  of  Statham, 
nor   that   of  the  Book  of 
Alïîfes  is    to    be  rejefted  : 
and  for  pleading,  the  great 
Book  of  Entries  is  of  An- 
gular ufe  and  utility.       To 
the  former  reports  you  may 
add  the  exquifite  and  elabo* 
rate  Commentaries  at  large 
of  Matter  Flowden,  a  grave 
man,    and   Angularly    well 
learned,  and  the    fummary 
and  fruitful  obfervations  of 
that  famous  and   moft  re- 
verend Judge  and   fage  of 
the  law,  Sir  James  Dyer, 
Knt.  late  Chief  Juftice  of 
the  court  of  Common  Pleas, 
and   mine  own   fimple  la- 
bours :  then   have  you    15 
books  or  treatifes,  and  as 


logusinterDoSorem  la  Siu* 
diofumy  PerkinSj  FiSzBé' 
Nafura  Brevium^iâStan^ 
ford:  in  quitus  utcuH'^ 
que  Regijirumy  UttUtoftf 
Fitzb.  (âStamfûrdjfaciU 
primas  partes  cum  ufuSi 
tumautboriiatislà  digni* 
talis  vendicentj  reltqui  ta^ 
men  omnes  fruSufuo  ne-* 
quaquam  carent.  Prolixi-^ 
ores  vero  caufarum  relaii- 
ones  quod  attinety  in  quibus 
ohfcuritatis  aliquid^  erroris 
item  nonnihil  typograpbi 
vitio  occurritj  Jiquidem 
ftudiofus  leSor  pofi  accu^ 
ratam  majorum  librorum 
perleSiiofkmy  magna  ilia 
duo  ccntpendiaj  Fitzber^ 
berii  Jndicis  alterum^alte^ 
rum  Roherti  Brooke  miUtis 
in  eadem  quaftione  confii* 
luerit^afferet  prrfeSb  me* 
tbodus  bac  multum  6f  /tf* 
cis  caufa^  &  teSori  di-^ 
leBationis.  Hiis  accédant 
(à  Statbami  atque  jlffifa- 
rum^  ut  kqusmury  duo  alH 
non  contemnendi  Ubri. 
Denique  ad  agendas  can* 
fasy  Inlrationum  ille^  ui  di* 
cimuSj  magnus  liter  y  Ufum 
babet  atque  utilitatem 
Jingularem  ;  iftis  fi  lubet 
aSdas  Magifiri  Plowden 
gravis  fanè^  doSique  im^ 
primis  viri,  enucleata  pror- 
fus  et  elaborata  com* 
mentaria  majora  :  com- 
pendiofas  infuper  atque 
utiles  obfervationes  ilUtf- 
trifftmi 
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triffimi  iUius  reverendiji^ 
miquc  judiiis  ac  jurifpi^ 
rUi  Jacobi  Dyer  militis^ 
iommunis  (ut  loquimur) 
banci^  fi'Oa  aSionum  com- 
mumum  curia  capUalis 
nonita  fridemjuftitiarii: 
adjicias  denique  &  labo- 
us  meos  qual^fcunque  \  at- 
que  quindecim  inventes  Ji- 
ve libres  Ji'Ve  ira3atust  to- 
tidenfque  ttiam  {prater 
compendia)  relationum  ju- 
Jia  volumina  de  commu- 
ni  noftro  jure  fcripia  ;  ut 
de  fiatutis  interim  ac  de* 
cretis  comitialibus^  quo* 
rum  magni  aliqui  baben^ 
tur  libri^  penitiis  taceam. 
Et  quia  difficile  eji  illius 
artis  aut  fdentia  quam 
non  prcfiteriSj  membrum 
aiiquod  veri  aique  linUtatè 
traBare^  quinimo  impojji- 
bile  ut  quod  non  capit  in- 
telleSuSf  lingua  jujlè  re- 
ferai î  caveas  imprimis 
monea^  ab  annaHum  no- 
firofum  ementita  jurifpru- 
dentidf  legumque  vel  fi£la 
vel  erronea  relatione^  qua 
incauia  alias  facile  impo^ 
nat.  Exempli  gratia  ;  re- 
ferunt  armales  Gtdielmum^ 
quern  appellant  Conque fio 
renjj  vicecomitûm  munus 
in  jSngulis  provinciis  de- 
erevijfe  atque  crdinafe^ 
itemque  lâjufiitiaprafides^ 
qui  pad  confervanda  pro- 
fpicermt  àf  delinquentes 
punirent^  ftaluijfe^  ubi  no- 


many  volumes  of  the  Re- 
ports,  bcfidcs  the  Abridg- 
ments of  the  Common 
Laws  ;  for  I  fpcak  not  of 
the  (latuces  and  ads  of  par- 
liamcnt»  whereof  there  be 
divers  great  volumes.  And 
for  that  it  is  hard  for 
a  man  to  report  any  part  or 
branch  of  any  art  or  fci- 
ence  juftly  and  truly,  which 
he  profeifeth  not,  and  im- 
poQible  to  make  a  juft  and 
true  relation  of  any  thing 
that  he  underftands  not  ;  I 
pray  thee  beware  of  chro- 
nicle law  reported  in  our 
Annals,  for  that  will  un- 
doubtedly lead  thee  to  er- 
ror :  for  example,  they  fay 
that  William  the  Conque- 
ror decreed  that  there 
Ihould  be  Sheriffs  in  every 
(hire,  and  Juftices  of  peace 
to  keep  the  countries  in 
quiet,  and  to  fee  offenders 
punilhed  ;  whereas  the 
leariied  know  that  Sheriff» 
were  great  officers  and  mi- 
nifters  of  juftice,  a$  now 
they  are,  long  before  the 
Conqueft,  aod  Judices  of 
peace  had  not  their  being 
until  almoft  three  hundred  Note. 
years  after,  viz.  in  the  firft 
year  of  Edward  the  Third. 


But 
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But  the  module  of  a 
preface  will  not  fufFcr  me 
to  enter  into  that  matter, 
Avhereac  my  mind  began  to 
kindle  :  I  will  only  (to  in- 
cite the  ftudious  reader  to 
the  diligent  obfenration  of 
the  books,  wherein  be  hid- 
den infinite  trcafures  of 
knowledge)  note  unto  thee, 
divers  excellent  things  wor- 
thy thy  obfervation  out  of 
the  book  cafe  in  26  lib. 
Affif.  pi.  24.  for  a  prece- 
dent for  thee  to  follow  in 
many  other  cafes  :  there  it 
appeareth  that  in  a  writ  of 
affifethe  Abbot  of  B.  claim- 
ed to  have  conufans  of 
pleas,  and  writs  of  affife, 
and  other  original  writs  out 
of  the  King's  courts  by 
'  prefer) ption,  lime  out  of 
mind  of  man,  in  the  times 
of  Saint  Edmund,  and 
Saint  Ed  ward  theConfcflbr, 
Kings  of  this  realm  before 
the  Conaueft,  and  flicwed 
divers  allowances  thereof, 
and  that  King  Hen.  1.  con- 
firmed their  ufages,  and 
that  they  (hould  have  conu- 


runt  doSif  et  fuijfe  cliîft 
quales  nunc  funt^  vel  ante 
viSoris  illius  temp^  vice" 
comités^  primarios  jvjiitié 
minifirùs\  nequâ  extitijfe 
etiam^  niji  poft  ttecentos 
ferè  exinde  annos^  munus 
ilîud  JuJliciariorUm  iut  lo- 
quimur)  videlicet  anno  pri^ 
mo  Edwardi  Tertii. 

Verum  non  me  Jinet 
prafûtionis  ifia  modulus 
argumerUum  hoc  uhertus 
profequi^  quo  tamen  r^e- 
pit  mhi  animus  aliquan* 
turn  incalefcere  :  ideoque  ut 
ftkdiofum  potius  kHorent 
incitem  ad  eorum  libro- 
rUm  diligenteth  cbferva" 
tionem^  in  quibus  infini- 
ti  plane  fdentià  tbefau- 
ri  funt  reco^diii^  adnota* 
bo  quadam  e  quaftione 
difputata  libro  jijfifarum 
26.  pla^  24.  dignaprofeSo 
cum  in  fe^  turn  prafertim 
opera  (â  attentione  tuây 
utpote  qute  in  aliis  muliis 
caufis  pro  exemplo  tibi 
ad  imitandum  inferviant. 
Ibi  apparet  quod  in  re- 
fcripto  ajfija^  ut  loqui-^ 
mur^  abbas  de  B.  cogni^ 
tionem  atque  determination 
nem  vendicavit  aBionum 
tsf  refcriptor"  tam  ajfifa 
quam  orii^inalium  aliorum 
e  curiis  Regis  datorum^  id- 
que  ex  ufu  fcf  prafcriptio- 
ne  ultra  mcmor'  hominum 
du8aj  videlicet,  a  tcmpori- 
bus  S.  Edmundiy  t?  S.  Edw. 
Confejforis 
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ConfeJforiSy   quorum    utri'  fancc  of  picas,  fo  that  the 

que  Reges  Anglic  extite-  Jufticcs  of  the  one  bench, 

runt  priufquam  a  Norman-  or  the   other,    fhould  noc 

no  duce    vinceretur.    Ai  intermeddle  ;  out  of  which 

bancremconfirmandamva-  record  (being   now  above 

r/>  pratereà   allaU  funi  three  hundred  years   pad) 

allocutiones;     atque    quod  it  appeareth  that  the  pre- 

Henricus  primus  eorum  con^  deceflTors  of  that  Abbot  had 

fuetudines  confirmaffity  Câ  time  out  of  mind  of  man 

nominatim  illam  de    eau-  in    thofe    Kings,   reigns, 

farum  ac   quaftionum  de-  (that  is    whereof  no  man 

ctfionemy  adeo  ut  neutrius  then    knew   the   contrary, 

band  five  curia  judicibus  either  out  of  his  own  me- 

liceret  cut  interponere  illic  mory,  or   by  any    rceord 

autboritatem  fuam^  autjus  or  other  proof,)    writs  of 

dicere:    ex  hoc    refcriptQ  affife,   and    other  original 

annos  abbinc  fitpra    tre-  writs    out    of  the    King's 

centos  dato^  facile  liquet  courts.     Now    albeit  that 

quod  ahbates  etiam  fupe-  the  learned  do  know  that 

fiores^  qui  pracejferant^  re-  original  writs  are  direûed 

jcripta  affifa  atque  origi-  to  the  Sheriff  of  the  coun- 

nalia  refcripta  alia  e  curiis  ty  where   the    land    doth 

Regiis  petit  a   bahuerunt:  lie,  yet  it  is  not  imperii- 

idque  ab    antiquis    ufque  nent  to  fet  down  the  form 

temporibus  fub  iijdem  illis  of    the  writ   of  affife   for 

RegibuSy    ultra   bominûm  the  better  manifeftation  of 

recordaiionem,   tta  ut  ne-  divers    things    worthy   of 

mo  turn  extarei  qui  fecus  obfervation.      Rex    viceco- 

aUquandbfaSumfciretyfi-  miti   falutem  :     quejlus    eft 

veex  numorid  (â  cogniti-  nobis    A.    quod    B.    injufte 

one  propria^  five  ex  re-  la  fine  judicio  dijjeifivit  cum 

fcripto  aut  argumento  quo-  de    libero    tenemento  fuo  in 

cunque  alio.     Jam  utcun-  E.  &f  r.  6f  ideo   tibi   pr^e- 

que    apud   doclos    confiât  cipimus     quod   fi     pradiST 

originalia  refcripta  ad  vi-  A.    fecerit    te  fecurum    de 

cecomitem   illius  provincia  clamor e  fuo  profequendo^  tunc 

mitti  ac  dirigi  in  qua  lis  facias  tenementum  illud   re- 

orta  eft  ;  tamen  non  abs  re  feiftri    de    catallis    qua    in 

erit^  ad  majorem  diluci-  ipfo  capt*  fuer\     la  ipfum 

dationem   diverfarum   re-  tenementum      cum      catallis 

rum  obfervatione  dignarum,  ejfe  in  pace  ufque  ad  pri- 

formuiam   ipfam   refcripti  mam  aj/tfam^  cum  Jufticiarii 

a§fa  boc  loco    apfonere.  noftri 
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nofiri  in  partes  illas  -vene-  Rex   vicecomiti  falutem: 

rtnty  &f  interim  fac*  I2  //-  queflus  eft  nobis  A,. quod Ê. 

beros    6?     légales     homines  injujle  & Jine judicio  dijfet' 

de  vicineto  iuo  videre  tene-  fwit  eumdeliberotenUoJuo 

mentum     illud^     6f    mmina  in  E.  tf  r.  Et  ideo  tibipra- 

eorum  imbreviar\  iSc.  And  cipimus  quod  Jt  préediQ''  A, 

this  form  of  writ  appçar-  fecerit  tefecurum  de  clcmo- 

cih  in  Brafton,  lib.  4.  cap.  refuoprofequendoytuncja- 

16.    and    in  Glanvilc,    in  cias  tenUum  illud  refetfiri 

his  13th  book,  -who  wrote  de  catallis  qua  in  ipfo  capt* 

not  long   after   the    Con-  fuer'y^ipjumterC turn  cum 

qucft  :    out    of    which  *  I  catallis  ejfe  in  pace  ufque 

gather  four  things.  i.That  ad  primam  ajifam,    cum 

time  out  of  mind  of  man  ^ujiiciarii  nojiri  in  partes 

before  the  Conqucft  there  tllas  venerint^  (à  interim 

had  been  Sheriffs;  for  the  fac^  12  liberos  &  légales 

writ  of  affife,    and  every  homines  de  vicineto  illo  w- 

ocher  original   writ  is  di*  dere  ten^tum  illud^  &  no* 

reded  to  the  Sheriff,  and  mina  eorum  imbreviar\  At^ 

cannot  be  dircôed  to  any  que  h4fc  refcripti  formula 

other,  unlcfs  it  be  in  fpe-  habetur  turn  apud  Bradon. 

cial  cafes  to  the  Coroner,  lib.  j\.  c.  16.  turn  apud 

who  then  (lands  in  the  place  Glanvillum^  lib.  13.  qui  a 

of  the   Sheriff.      2.  That  deviélâ  natione  nofirânon 

likewife   by   all  that  time  ita    mùlto   pojl    fcripfit\ 

there  were   trials    by    the  hinc  ergo  quatuor  colhgo. 

oath   of  twelve   men,    for  i.Siuod  nondum  fubjugatu 

the  words  of  the   writ  of  bac  injulâ^    ultra  omnem 

affife  arc,    £s?  interim  fac^  hcnùnûm     memoriam   w- 

12    liberos    tsf    légales    ho-  ceconC     hie      extiterant  : 

mines,  iâc.  3.  That  by  like  quandoqmdem  reftripC  af- 

time  there  had  been  writs  jifa^    ut  iâ   alia  Jingula 

of  affife  and  other  original  refcripta    eriginalia  vice^ 

writs    returnable  into  the  comiti  Joli  mittuntur^  nee 

King's  courts,  which(feeing  ad  alium   quenquam  pof- 

they  bc\  as  JufticeFitzher-  funt  dirigi^   ni/i  forte  ad 

bert  faith  in  his  preface  to  corcnatorem^  ut  appellant^ 

his  book  of  Natura  Brevi-  idque in  fpeciali aliqua  cau^ 

um,  the  rules  and  princi-  fa^  quando  is  etiam  vice- 

pits  of  the  fcicnce  of  the  comitis  locum  cbtinet.     2. 

common  law)  do  manifeft-  ^od  toto  illo  timpore  ex 

ly  prove  that  the  common  duodecim    hominum  jura^ 

law  of  England  had  been  torum   fide    definiebantur 

cauf 
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€ûufa  :  Ua  emm  refcripti 
affifiû^  verba  babeni^  Et  in- 
tcrim  fac*  1 2  liber os  Gf  k^ 
gales  bominesj  &r.  3.  ^uod 
per  idem  tempus  extitercfU 
refcrifta  ajfifa  aliaque  re- 
Jcripta  originalia  in  cnrias 
regias  releganda  ac  remit- 
tends,  ^afane  (quando- 
qmdem  funt  ut  inquit 
Fitzterb.  in  pr^fation*  ad 
Ubrum  fuum  de  Nattera 
Brevium^  juris  noftri  com^ 
mums  reguU  &  prineipia) 
evincttnt  mamfefib^  ^  fusf- 
fe  hoc  antiquitus  ante  de^ 
'viSam  regionem  ifiam^ 
ultra  emnem  omnium  b(h 
mnûm  raordatienem^  jus 
eemmune  Angli^e^  nequi  a 
viBore  Normanno  altera- 
tionem  aut  immutationem 
pajfumejfe.  4.  ^d  per 
totum  illud  tempus  curia 
fueratj  quam  eancellariam 
dicimus,  utpotè  ex  qua  fo^ 
la^  neque  aUcunde  aUaSjpe- 
titajmt  originaliarefcrip- 
taumverfa.  S^uinlàexH* 
bris  nqfiris  liquida  eof^atj 
quod  onrnes  fundi  (quos 
maueria  vocamus)  qui  e- 
rant  Sanffi  Edwards  Con- 
fejforis^  velin  bunc  ufque 
diem  antiquar^  pojfeffion* 
namen  cbtinent^  quodque 
amnes  colentes  (S  oceupau'- 
tes  eafdiem  Edim.  Confef- 
fcris  pojfejjimbus  in  ajifisj 
juratis  feu  reeegnitimbm 
pons  non  debout  ;  qua  qui- 
dem  immumtate  ac  privi^ 


time  oot  of  mind  of  man 
before  the  conqued,  and 
was  not  altered  or  changed 
by^  the  Conqueror.  4.  That 
by  all  that  time  there  had 
been  a  court  of  Chancery  ; 
for  all  originals  do  iflue 
oot  of  that  court,  and  none 
other:  and  in  our  books 
it  appeareth,  that  all  thofc 
manors  that  were  in  the 
hands  of  Saint  Edward 
the  Confeflbr,  are  to  this 
day  called  ancient  de-* 
mefne  %  and  that  all  King 
Edward  the  Confeflbr's 
tenants  in  ajtfis  juratis, 
feu  recognitionibus  pons  non 
debent  ;  which  immunity 
and  privilege  remains  to 
the  tenants  of  thofe  ma* 
nors,  to  whofe  hands  fo« 
ever  the  fame  be  come  to 
this  day  ;  and  this  ap* 
peareth  by  the  Book  of 
Domefday  now  remaining 
in  the  Exchequer,  which 
was  made  in  the  reign  of 
Saint  Edward  the  Confef- 
for,  as  it  appeareth  in 
Fitzb.  Natura  Breyium, 
fol.  16.  So  as  without 
controverfy  the  trial  by 
juries,  who  ever  were  re- 
turned by  SheriiFs,  was 
before  the  Conqueft.  In 
the  Book  of  Domefday 
you  (hall  alfo  read,  that 
Ecckfia  SanH^  Marine 
de  H^orcefter  babet  bun- 
dred*    vocaf  Ofwaldejbaw, 

in 


DotnefJajr 
Book  was 
made  in  the 
rimeof  Wil- 
Ham  the  Firft 
(called  the 
Conqueror  0 
it  was  begun 
anno  loSi/ 
and  not  fini- 
Ihed  *tUl  10S6. 
Cartels  Hift. 
of  England, 
I  voLfo],436. 
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in  qua  jacent  300  bid^e^  de  legio  gaudent  omnes    £tù 

quibus     epifcopus    ipfius   ec-  amdum  in  quorum  manus 

cUfia  a    conjiitutione  anti-  iiipfi  fundi  hcdie  devene- 

quorum  temporum  habet  cm-  runL     Atque  hoc  apparet 

nes  redditiones  focbarumy  è?  ex     libro  qui    infer ibitur 

omnes  confuetudines  inibi  per-  'Domefdaj^  i3  in  ftaccario 

tinentes  ad    dominicum  vie-  affervatur:  qui  fane  liber 

tum^     fcf     Regis    fervicium  {ut  ref ertFitzherb.de  TJa- 

£*?   fuum  :     ita    ut    nullus  tura  Brevium^  f.  1.6)  reg- 

vicecomes     ullam    ibi     ba-  vante  St.  Edwardo  Con- 

here    pofjit     querelam^     nee  fefjore  fcriptus  &f  conditus 

in  aliquo  placito,  nee  m  ali'-  fuit,     ^uapropter    4xtra 

qua   qua li bet   caufa.      Ahd  controverjtam    plane    ejt^ 

il  appearcth  by  the  charter  morem   atque    confuetudi* 

itfelf,   that  King  Edward,  nem  .  experiundi    lege  per- 

long  before  the  Conqueft,  homines  juratosy  qui  folum 

granted  to  the  church   of  6?  femper    a    vicecomite 

Worccfter   the    faid   fran-  citabantur^    gentis    iujus 

chifes   and   hereditaments,  fubjugationem     pracejftffe. 

whereby  it  is  evident  that  ^in    Ù?    in    Itbro     illo 

then  there  were  Sheriffs  ;  Domefday  dido  fcript^  le^ 

and  that  the  ShcriflFs  had  ges^  quod  ecclefia  5.  Ma- 

then  a  court,   and   deter-  ria    de    Worcefter   habet 

mined   caufes,    held  pleas  hundredum    vocatum    Of- 

by    plaint  as  to    this   day  waldefhaw^  in  qua  jacent 

they    do,     and    that    they  300  bida^  de  quibus  ep'if- 

were    redditiones  focharam^  copus    ip/ius      ecclefia   a 

which  prove  focage  tenure,  conftitutione      antiquorum 

and  Regis  fervicium  knight's  temporum     habet      cmnes 

fervice  ;  then  called  Regis  redditiones  focbarum,     £sf 

fervicium^    becaufe    it  was  omnes   confuetudines    inibi 

done  to  or  for  the  King,  pertinentes  ad   dominicum 

and   the  realm  :    the  fame  viSum  tf  Regis  fervitium 

King  granted  the  like  char-  ^  fuum  :  itaut  nullus  vi^ 

ter  to  the  monaftery  of  St.  cecomes    ullam  ibi  habere^ 

Andrew  in  Ely,  viz.   two  pofjit  querelam^  nee  in  a-^ 

hundreds   within    the  ifle,  liquoptacito  nee  in  aliqua 

and  Hve  and  a  half  with-  qualibet  caufa.     Denique 

out,  together  with  views  of  quod   Edgartts   Rex,    diii 

frank-pledge,    and    by  ex-  ante  deviSum  banc  gen- 

preJs  words  that  no  Shcriflf  tem^  pradiiias  immunita- 

tes  atque  pofjeffxones  eccle^  . 
/^ 
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fue    JVortifirinJi    conceffc- 
Tit  y    vel    €X  ilia  ipfa  Jive 
cbartûj  (us  loquimur)  Jive 
donatione    Jatis     conjlat  : 
ideoque      Q      vicecomites 
turn  fuijfej  '  eofdemque    o- 
Urn    velut    bodiCy   in    cu- 
ria  fua     caufas    delermi- 
najfe,    extifijfe    item   tunc 
iemporis     reddiiiones     Jo- 
carumy     Jervitium    Jocéty 
hoc     eji     aratrij     Jervi- 
tium  regis  (diaumknx^hi^ 
fervicc)      vel     tneridiana 
luce  apparet  clarius.  Coti' 
Jimilem    prorfus     donatio^ 
nem    £sf    monafterio  Jane- 
ta     Etbeldredi      Elyerjis 
concejftt    idem    rex:     vi- 
delicet   duas    bundred*   id 
ejt     centurias    infra     in- 
Julamy     là     quinque      ac 
dimidiam    extra     eandem, 
una   cum  cognitione  fran-^ 
ciplegiarum,     ut    dicimus^ 
hoc  eJi  vadium  liberorum  : 
denique  difertis  verbis  ca^ 
vit    ne  quis    inibi  viceco- 
mes     autboritatem     Juam 
ullo     modo     interponerit  ; 
atque  bac  fatis  prof  elle  in 
re  tam  clara^  fortaffu  ^* 
tiam  nimis  multa.    Si  quam 
ergo     annatium    fcriptori- 
bus  fidem    adbibere    veli^ 
tisy    in  illifce  rebus  4ttur 
qua  pro  juris    communis 
honore     atque    aniiquitate 
Sradiderunt  :    quale  impri- 
mis   memorant   de    Bruto 
gentis    bujus    (ut    aiunt) 
primo   rege:    quod   is  ir- 
bi   imperium  fnum  confirm 
Vol.  II. 


fhould  intermeddle  withia 
the  fame;  but  thus  much 
(if  in  a  cafe  fo  evident  it 
be  not  too  much)  fhallfuf- 
fice.    But  if  you  will  give 
any  faith  to  thcmjet  it  be 
in  thofe  things  they  have 
pubiiihed  concerning  the 
antiquity   and  honour  of 
the  common   laws  :    firft 
they  fay  that  Brutus '  the 
firft  King  of  this  land,   as 
foon  as  he  had  fettled  him- 
fclf  in  his  kingdom,forthe 
fafcand  peaceable  govern- 
ment of  his  people,  wrote  a 
book  in  theGreek  tongue, 
calling  it  the  Laws  of  the 
Britons,  and  he  colleded 
the  fame  out  of  the  laws 
of    the    Trojans  :      this 
King,  fay  they,  died  after 
the  Creation  of  the  World 
2860   years,  and    before 
the  Incarnation  of  Chrift 
1 103  years,  Samuel  then 
being  Judge  of  Ifrael.    I 
will    not    examine  thefe 
things  in  a  quo  warranto^ 
the  ground  thereof  I  think 
was  bcft  known  to   the 
authors    and    writers   of 
them;  but  that  the  laws  of 
the  ancient  Britons,  their 
contrats  and  other  inftru- 
ments,  and    the  records 
and  judicial  proceedings 
of  theirjudges  were  wrote 
and  fcntenced in  theGreek 
tongue,  it  is  plain    and 
evident    by  proofs  lucu- 
lent  and  uncontroulable  : 
for  proof  whereof  I  fljîîl 
<   b  be 
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be  inforced  only  to  point 
out  the  heads  of  fomc  few 
reafons,  yet  fo  as  you  may 
profccute  the  fame  from 
the  fountains  themfelvesat 
your   good  pkafure,  and 
greater  leifure.     And  firft 
take  a  juft  leftimony  out  of 
the  Commentaries  of  Ju- 
lius C«far,(whofc  relations 
are  as  true,  as  his  ftyle  and 
phrafc  is  perfcd»)     He  in 
his  6th  book  of  the  Wars 
of  France  faith,  that  in  an- 
cient time  the  nobility  of 
Prance  were    all  of  two 
forts.  Druides  or  Equités  ; 
the  one  for  matters  of  go« 
vernment  at  home,  the  o- 
ther  for  martial  employ* 
ments  abroad  :  to  the  Dru- 
ides appertained  the  order- 
ing as  well  of  matters  ec- 
clefiaftical,  a3  the  admini- 
ftration  of  the  laws  and 
government  of  the  com- 
monwealth  ;  for  fo  he  faith. 
De    omnibus     controverfiis 
publias   frivatifque    confti- 
tuuni^    &c.     6?  Ji    quod 
ift  admijfum  f acinus^  ft  ca- 
des faBûj  Ji   de  haredita- 
iey     de  finibus    conirover- 
fia  eft^   decernunS;   premidy 
fœnafque  conftituunt.   Con- 
cerning the  myûeries  of 
their  religion,    they    nei- 
ther  did,  nor  might  com- 
mit them  to  writing,  but 
for  thedifpatching  and  de- 
ciding of  caufes,   as  well 
public  as  private,  faith  he^ 


tnajfet  ad  tutam  ^  traih 
quillam  fopuU  fui  guber- 
naiionem^  Graca  lingua 
Itbrum  cotnpofuitj  quern 
infcripfit  leges  Briionum^ 
colletium  e  le^ib*  Trojano-* 
rum.  AiqueRfx  ifte^  inqui- 
unt^  moriuus  eft  au»,  ah 
orbecondita  2i6o.^  an- 
te incarnatienem  Cbrifii 
I J 03.  quo  tempore  If^ 
raelem  Samuel  judicabat. 
Non  eft  itiftituti  met  ifta-^ 
rum  rerumfidem  atque  au- 
tkoritatem  excutere  ant 
examinare\  viderint  hoc 
autbores  atque  fcriptores 
ipft:  illud  tamen  interea 
luculentis  admodum  fsf 
necejfariis  rationibus  con- 
ftatffclere  apud  veteres  0- 
Um  Britannosj  legesy  pae-^ 
/fl,  ^  quacunque  contract 
tuum  ififtrumenta  aliay 
aSiiones  item  cau/arum,  ac 
fententiarum  formulas  &f 
monumenta,  Graca  tin* 
gua  confcribi  €sf  tranfigi 
univerfa.  ^od  dum  pro* 
boy  cogor  profeÛo  digi- 
turn  quafiad  capita  S^fon^ 
tes  rationum  aliquot  in^ 
tenders^  earumque  bine  in* 
de  juftam  profecutiomm^ 
five  ardenti  luo  ftudio^ 
five^  majori  forte  otio  re* 
linquere.  Jtque  primum 
habeas  tiki  e  Julii  Cafaris 
Commentariis  expre£um 
teftimonium  :  cujus  fane 
autboris  non  minus  vera 
funt  narrationeSf  quam 
efi 
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tj  pirfeSa  fiylujj  pbrqfis 
eUgans;  is  lib.  6.  de  Bel- 
la GallicOy  apiimatum  in- 
quit  apud  GaUos  duo  dim 
genera,  Druidum  isfEqui- 
ium  :  quorum  ilU  res  do- 
mi  admimftrabanty  bii  ne- 
gotia  militaria  foras  pro^ 
curabant  :  alque  Druidum 
fane  officium  duplex^  fa» 
erorum  procuration  ^  rei- 
pub.ac  legum  adminiftra- 
tioy  ita  enim  diferte  loqui- 
Sur  I  de  omnibus  contro- 
verfiis  publias  privatifque 
€onfiituunty(^c.  Et  ^  quod 
eft  adrmffiêm  f acinus^  ft 
cades  fa3a^  Ji  debaredi^ 
tau  de  finibus  controver- 
Jia  efiy  decernunty  pramia^ 
pctnafque  con/iiiuunt  :  di/^ 
liplinam  religiofam  fiut 
pbilofopbicam  Uteris  non 
mandant  y  nee  fas  put  ant  ; 
in^reliquis  vero  rei^us  pub- 
ticis  privatifque  rationibus 
Graeis  Uteris  utuntur  in- 
quit  y  ne  difciplina  ilia  ef-- 
ferretur  in  vulgus»  Jam 
boc  pqfito^  quod  Druides 
Cr^eca  lingua  jus  ex  more 
dixerunty  ^  negotia  tarn 
publica  quam  privata 
tranfegerint^  facile  fequi- 
turf uiffe  idem  Ûf  inBri^ 
tannia  ufitatum  :  quia 
pmnis  difciplina  £sP  iota 
xobors  Gallieorum  Drui- 
dum, Druidum  Britannia 
corum  coloma  quidam 
fuit,  velipfo  ibidem  tefie 
Cffare^  quiinquit:  difci* 


Gratis  Uteris  utuntur^  they 

uied  CO  do  it  in  the  Greek 

tongue»    to  the  end  thac 

their  difcipline  might  noc 

be  made  common  among 

the  vulgar  :  now  then  this 

being  granted  thattheDru-^ 

ides  did  cuftomariiy  fen- 

tence  caufes,andordermat'* 

ters  publick  and  private  in 

the  Greek  language,  it  will 

eafily  follow,  chat  the  very 

fame  was  likewife  ufed  here 

in  Britain  ;  and  the  confe- 

quence  is  evident  and  ne« 

ceflary,  for  that  the  whole 

fociety,andallthedifcipline 

of  the  Druides  in  France» 

was  nothing  elfe  but  a  very 

colony  taken  out  from  our 

Britifh  Druides,  as  Csfar 

himtelf  in  the  fame  place 

afHrmeth,     from    whence 

they  learned  and  received 

all  their  difcipline  forma* 

naging  of  caufes  whatfo* 

ever.     Difciplina  Druidum 

(faith  he)  in  Britannia  re^ 

porta   atque    inde   in   Gal* 

Ham  tranflata  :  et  nunc  qui 

diligentius     illam     difcipli- 

nam    cognofcere   volunt^  in 

Britanniam  difcendi    cauffa 

proficifcuntur.       The  very 

fame  witneiTech  Pliny  alfo» 

lib.   13.  cap.    I.    towards 

the  end.     Nay  their  very 

nan>e  and  appellation  may 

fervc  for  a  proof  of  the  ufc 

of  the  Greek  tongue,  they 

being  called   Druides    of 

im  an  oak,  becaufc,  fa  irii 

b  3  Pli. 
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Pliny,  they  frequent  woods 
where  oaks  are,  and  in  ail 
their    facHBces     ufc     the 
leaves  of  thofc  trees.    Add 
fecondly  to  this,  the  daily^ 
connmerce  and  trafiick  be- 
twixt   thbfe    Britons    and 
French  fo  much  fpoken  of 
by    Csefar,     Strabo,    and 
Pliny  :    and  therefore   no 
doubt  but  they  ufed  one 
«nd  the  fame  form  of  cove- 
nanting by  writing  ;  which 
that  it  was  in  Greek,  Stra- 
bo plainly  affirmeth,  lib.  4. 
Gecgraphia^    for    that  the 
Maffilienfes,   a  Greek  co- 
lony, and,  as  hiftoriesre- 
portjthe  chiefeft  merchants 
then  in  the  world  next  the 
Phoenicians,  fo  fpread  a- 
broad  the  defire  of  learn- 
ing their  language,    that 
even  vulgarly    inftancing 
therein    the   French    na- 
tion, they  did  ra  tf>u^SoXai» 
^EKkmriy^oitpuy^  write,  faith 
he,  their  deeds  and  obliga^ 
tions  in  Greek  *,  and   that 
there  paflfed  continual  traf- 
fick  likewife  betwixt  thefe 
very    Maffilians    and   the 
Britons;    Strabo    in    the 
fame  place  direftly  affirm- 
eth in  that  faith  he  they 
ufed  to  fetch  tin  from  the 
Britifli  iflands  to    MaflTa- 
lia,  Ik  rwv  Bjifravvixwy   viam 

and  for  this  it  is  that  Juve- 
nal, who  wrote  above  1500 
years  paâ:  in  his  15th  Sa- 
tire faith,    Gallia  cauffidi^ 


plina  Bruidum  inBrilaff^ 
ftia  reperta^  atque  inde  in 
GalUam  tranjlata  ;  la  nunc 
qui  diligentius  if/am  dif^ 
ciplinam-  cagnofcere    ^^- 
luntj   in  BritanniatH  di' 
Uftdi   caujfa    proficifcun* 
tUr.      Hoc  ipfum  etiam 
teftatur  PliniuSy  lib.  i^. 
€.  I.  adfnem  ;    quin  (â 
nomen    ipfum    Druidum 
pro  fermonis    Graci  ufu 
argumenio  nobis  ejfe  pB^ 
teft  ;      quandoquidem     a 
Graco  i(uç  appellaiionem 
£f?  nonun  traxerinl^    ob 
banc  caufam  inquitPlinius 
quia  per  ft  roborum  eli- 
gunt  lucoSf  nee  ulla  facta 
fine  ea  fronde  conficiunt. 
Jdjicias  fecttndo  loco  afft- 
dua  comtnercia  Britanno* 
rum  cum  Gallis  a  Cafare^ 
StrabonCj  Plinio  tantope- 
re  decantata  :  ergo  fc?  iif- 
dem   pallorum  convento- 
rutnque  formulis  fuiffe  ufus 
proculdubio     eft     neceffcy 
quod  totum  Graca  lingua 
faSitatum    effe    affirmât 
diferte  SirabOj  lib  4.  Geo- 
grapbia^  quia  Mafftlienfes 
colonia  Gr^eca  (atqucy  ut 
bifloria  referunt^  pracipui 
turn  pcfi  Pbcenices  mer* 
catores)  Jiudium  difcendi 
Gr^eca  in  tantum  pafjim 
excitarunt,  ut  foUreni  ^- 
tiam  vulgOy    (de    Gallis 
ibi   loquitur)    ri  cu/tACo'- 
AtfM  'EAXijMn  yf a(p«v,  hoc 
efi  contraSfuum  formulas 
Grace 
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Cr^^e  fcrihere  :  quin  fc? 
intercejjiffe  item  ajfidua 
commercia  Majftlienjibus 
ipjis  cum  BritanniSj  ibi^ 
dem  SreSe  Strabo  indi- 
cat  :  dim  enim  ait  foie- 
bant  Stannum  U  ri»  Bçt- 
ramxùîf  irifrw»  iU  rif  Mia-- 
rxXtut  x0/A(Vf<r9âti  e  Brit  an-' 
nicis  infulis  in  Mejfaliam 
apport  are  :  unde  Juvenalis 
illud  Sat.  15.  qui  mille  fu- 
fra  6?  quingentos  abbinc 
annosftripftt^  refpeSu  ufus 
Graca  linguae  injurtfpru- 
dentia^  Gallia  caujpJicos 
docuit  facunda  Britanncs: 
non  quod  a  Gallis  jurif- 
feriti  nojtri  elcquentiam 
didicerint,  id  quod  Ca- 
far  author  certiffimus  ne- 
gate fed  quid  leges  no^ 
ftra  grace  confcribeban- 
tur^  idcirco  Gallia  qua 
coloniam  Gracam  {ut  ait 
Strabo)  receperat,  juris 
nofiri  profeffores  diciiur 
docuijfe.  Porro  difcipli- 
nam  religiofam  qucd  atti- 
nety  refert  idem  author^ 
lib.  4.  Coluijfe  Britan- 
nos  Cererem  &  Proferpi- 
nam^  iifquefacrafecijfe  eo- 
rum  plane  ritu^  qui  in  S«- 
fMtfxKfi^  Samo  vixerunt. 
Denip  cum  exercuiJfeGr^e- 
eos  btc  commerciay  turn  non 
inccgnitam  modo^  Jed  fa- 
miliarem  fuiffe  veteribus 
Britannis  eorum  linguam 
probant  ipfa  bujus  irfuU 
nomina»    Nam  Bret  {un- 


cos   docuit    facunda     Bri^ 

tannos  :  Not  that  the 
Frenchmen  did  teach  the 
lawyers  of  England  to  be 
eloquent,  (which  Cxfar  a 
moft  certain  author  de- 
nicth)  but  that  a  colony 
of  Grecians  redding  in 
France,  as'  Strabo  faith, 
Gaiha  was  faid  to  teach 
the  profeffors  of  the  laws 
of  England,  being  written 
in  the  Greek  tongue,  elo- 
quence. Now  for  mat- 
ters of  religion,  Strabo  in 
his  4th  book  obfcrveth, 
that  the  Britains  worfliip- 
ped  Ceres  and  Profcrpina, 
and  facrificed  unto  them 
according  to  the  Greek 
form  of  I'uperftition  as  they 
did  19  Tin  lotfjioifcix^^  in  Sa- 
mos.  Laftly,  that  as  well 
the  Grecians  had  traflick 
here,  as  that  their  lan- 
guage was  not  unknown 
to  the  ancient  Britons, 
the  very  names  given  un- 
to this  oor  country,  do  de- 
clare and  prove.  For  Bret 
(from  whence  our  writers 
as  from  an  old  Britilh 
word  derive  the  appella- 
tion of  this  ifland  and  in- 
habitants, becaufe  the  an- 
cient Britons  were  wont  to 
paint  their  bodies,  and  in 
Juvenal  are  called  piSi 
Britanr.i^  which  was,  faith 
Cscf.  lib.  5.  to  make  them 
feem  fearful  in  Bght  to  their 
.  enemies,  the  fame  word  in 
b  3  that 
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that  very  Hgnification  \b 
Greek,  and  TO  ^^irxcrn  JEf- 
chylus  &  Lycophron  fig- 
nifies  a  pidure  ;  now  the 
other  pare  of  the  word, 
Totvtût^  it  is  in  Greek  as 
much  as  land  or  country: 
X  omit  the  name  Albion, 
at  the  firil  Olbion,  or  the 
happy  ifland  in  Greek,to- 
gether  with  a  great  multi- 
tude of  Englifh  words,  as 
cyrograpberprothonotary, 
ideote,  &c.  yet  tailing  of  a 
Greek  beginning:  for  that 
hereby  as  I  think  it  is  fuf- 
ilciently  proved  that  the 
laws  of  England  are  of 
much  greater  antiquity 
than  chcy  are  reported  to 
beiand  than  anythe  confti- 
tutions  or  laws  imperial  of 
Roman  Emperors,  Now 
therefore  to  return  to  our 
chronologcrs,  they  farther 
fay,  that  441  years  before 
the  incarnation  of  Cl}rift, 
Mulumucius  of  fome  cal- 
led Dunvallo  M.  of  fome 
Dovebant,  did  write  two 
books  of  the  laws  of  the 
Britons,  the  one  called 
Stal^  Mum€ipalia^  and  the 
other  Leges  JudiciarU^  for 
fotbefamedofignifyinthe 
Britifh  tongue,  wherein  he 
wrote  the  fame,  which  is  as 
much  as  to  fay,  the  (la* 
tute  law,  and  the  com- 
mon law  :  and  ^56  years 
before  the  birth  of  Chrift, 
Mercia  Proba,  Queen  and 
wife  of    King  Gwintelin, 


de  fcriptons  Hofiri  tan^ 
qufim  ub  antiquo  verh 
Britannica^  regionis  ifii- 
uss  atque  incolarum  appel'- 
htionem  deducunt^  eo  ni- 
tnirum  quod  foliti  fini  w- 
teres  oiim  Britannic  ççr-» 
pore  pingore,  unde  'piffi 
Btitanni  apud  Juvenalem^ 
cujus  ratt$  fuit  inquit  G^- 
far  Hi.  5.  quo  fièrent  in 
pralio  afpeSiu  borribilio^ 
ri)  illud  ipfum  verbum  in 
ipM^ma  eadem  Jignifica^ 
tioHfj  purum  putum  Gr^* 
cum  ejl  I  &  ri  fifiraç  afud 
jEfchylum  ac  Lycopbrch 
nem^  pSuram  figmficat  : 
quod  ad  alterum  vera  vo^ 
cabuli  illius  membrum^ 
ran»  Graca  vox  eft^  idem^ 
que  plane  qUod  apud  Ztf- 
tinos  regio  fonat  :  mitto 
hie  nomen  alterum  Albh- 
on^  prima  Olbion  Grace 
beata  infula^  una  cum 
Britannicorum  vocabula^ 
rum  ingenti  quaft  exercitUy 
qua  in  bunc  ufque  diem 
Gracum  originem  prcrfus 
fapiunt  ;  quando  quidem  vel 
ex  biifce  Jatis  (ut  ofinar) 
liquet^  antiquius  multg 
fuijfe  jus  noftrum  quam 
fertur^  quamque  ull^e  Jlnt 
cujufcunque  tandem  Ro- 
mani imperatoris  leges 
aut  conftitutiones  imperii 
ales:  quare  ut  aliquando 
ad  chranicos  nojlros  re- 
deamj  inquiunt  porra  Mu-- 
lumucium  ab  aliis  J)un* 
valla 
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vallo  M.  diS\  abaliis  Do- 
v^V  duos  Hires  de  Brito- 
num  legibus  annos  ante 
Cbrijlum  natum  441.  con- 
Jcriffijfe^  alurum  ftatuta 
muniàpalta  diSum^  leges 
judiciaria  alterum^  ita  e- 
nim  Brittannice  fonant  vev' 
ha  anttqua^  idemque  va* 
Uni  quod  jus  nojlrum  mu- 
nicipale^ j'^fque  commune. 
Porro  annis  ante  Chrijlum 
356.  Mercia^  probareEtna 
fc?  uxor  regis  Swintbeli^ 
I?/,  Britonum  lingua  de 
legibus  Arglite  Uhrum  fcri- 
pj^ty  quern  eundim  Mar- 
cbenleg^  nominavit.  Ad 
baec  Alfredus  five  Àlvre- 
dus  Saxonum  occident ali- 
urn  Rex,  annos  poji  Chri- 
Jium  872.  de  iifdem  legi* 
bus  yfnglia  Hbrum  com- 
pojuity  quern  infcripfii  Ere- 
viarium  quoddam^  qucd 
compofuit  ex  diverfis  le-- 
gibus  Trojnnorum^  Gra- 
corum^  Britannorum^  Sa* 
xonum^  (à  Dacorum.  An- 
no veto  a  Cbrijli  incarna- 
tione  6^5.  Sigabert  Jive 
Sigejbert  Orlentalium  An- 
glorum  rex^  Hbrum  fcri- 
pjit  de  legihus  Anglic, 
quern  vocavtt  Injlituta  le- 
gum:  Edw.  rex  ejus  no- 
minis  ante  deviSam  banc 
gentem  tertius,  ex  immen- 
Ja  legum  congerie^  quas 
Britatini^  Romanic  Angli 
fc?  Daci  condiderunt^  opti- 
ma   quaque  Jelegity  ac  in 


wrote  a  book  of  the  laws 
of  England  in  the  Bricifh 
tongue,  calling  it  Mer- 
chenleg  :  King  Alfred,  or 
Alvrcd,  King  of  the  Well 
Saxons,  872  years  after 
Chrift  wrote  a  book  of  the 
laws  of  England,  and 
called  the  fame,  BreviU' 
rium  quoddam^  quod  com^ 
pofuit  ex  diverfis  legibus 
Trojanorum,  Gr^corum^ 
Britànnorum^  Saxonum,  6? 
Dacorum  :  in  the  year  af- 
ter the  incarnation  of 
Chrift  035.  Sigabert,  or 
Sigejbert  Orientalium  An* 
glorum  rex,  wrote  a  book 
of  the  laws  of  England, 
calling  ic  Legum  inftituta  : 
King  Edward  of  that  name 
before  the  Conqueft  the  g. 
Ex  immenja  legum  conge- 
rie,  quas  Britannic  Roma- 
ni, Angli  à?  Daci  condider^ 
runt,  optima  quaque  Jelegit^ 
ac  in  unam  coegit  quam  vo- 
cari  voluit  legem  commun- 
em  :  thcfe  and  much  more 
to  like  purpoie  (hall  you 
read  in  Gildas«  Gervadus 
Tilburienf.  Galfr.  of  Mon- 
month.  Will*  of  Malmf- 
bury,  Hovcnden  Matthew 
of  Wclkminftcr,  Polidorc 
Virgil,  Harding,  Caxton^ 
Fabian,  Balsus  and  others. 
So  as  it  appeareth  by  them 
that  before  the  Conqueft 
ther^  were,  amongftothers, 
fevcn  volumes  or  books 
intituled  Leges  Britanno- 
b  4  rum. 
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rutn,   Siatuta    Municipalia^ 
Leges  Judiciaria^  Merchen- 
leg,      Breviarium     Legum^ 
Legum    Injluuta^  £s?    Com- 
fhunis   Lex»      Cum    injigtiis 
fubaEior  AnglU  Rex  mW 
ulteriores    infula    fines  fuo 
fubjugajfet   imperio^  fcf   re- 
bellium    mentes     terribilium 
pcrdomw£et  exempLs  ne   li- 
bera de  catero  daretur  er- 
roris  facuUds^  decrevit  fub- 
jeilum    ftbi    populum  juri 
fcripto  legibujque  fubjicere  : 
fropofit'ts  igitur  legibus  An- 
glicanis   fecundum    triparti- 
turn  eoram  diftindionem,  hoc 
eft     Marcben'eg,     Daneleg, 
6?  JVeft-Saxonlegy  quajdam\ 
reprobavit,      qua/dam     au- 
tern     approhans    tranfmari- 
nas    Ncwjiriée    leges^     qua 
ad  regni    pacem     tuendam 
efficaciffima    videbantur   ad- 
itcit  ;    this  faith   Gcrvafi- 
us  Tilburienfis^   one    that 
wrote  in  the  Conqueror's 
time,  or  ihorcly  after  him  : 
whereby,  if  the  fame  were 
admitted/    it     appeareth 
that  fome  of  thé  Ehglifh 
laws  be  allowed,  arid  fuch 
of  his  own  as   he   added 
vf^rcefficacijjinue  adregnipa- 
èem  tuendam,  and  therefore 
if  fuch  laws  as  he  added 
of  his  own  had  continued, 
(as  in  troth  they  did  not) 
.  they  were  not  fo  (hamc- 
leOy  and  falfely  to  be  flan- 


unam  coegit,  quam  vocari 
voluit  legem  communem  ; 
hac  atque  confimilia  flura 
leges  apud  Gildam,  Gervafi^ 
um  Tilburienfem,  Galfri- 
dum  Monumatbenfem,  Gui- 
lielmum  Mamjburienfem^ 
Hovendenum,  Mattbaum 
IFeJlmonafterienJem,  Polu 
dorum  Virgilium,  Hardin* 
gum^  Caxtonum^  Fabianum, 
Balaum,  atque  alios:  ex 
quibus  apparet  qued  ante 
fubjugùtam  Angliam^  fep- 
tem  profeSlo  Jive  libri  Jive 
volumina  extiteruntjnfcrip- 
ta  Leges  Britonum,  ftatuta 
Municipaliaj  leges  Judici- 
aria^  MarcbenUg^  Brevi- 
arium legum^  legum  hjiitu- 
tûj  &  communis  lex.  Cum 
ifîjignis  fubaSor  Anglic 
Rex  IVitlielmus  ulteriores 
ijJuU  fines  fuo  fubjugajfet 
imperio  fc?  rebellium  mentes 
terribilium  perdomuiffet  ex- 
emplis,  fte  libera  de  es- 
tera daretur  erroris  facul- 
tasy  decrevit  fubjeâlum  Jibi 
pcpulum  juri  fcripto  legi- 
bufque  fubjicere^  propoji- 
tis  igitur  legibus  Anglica- 
nis  fecundam  tripartitam 
eorum  diilinSionem^  boc 
eft  Marchenlegj  Daneleg^ 
G?  Wefl'faxonleg^  quaf- 
dam  reprobavit,  quafdam 
dutem  approbans  tranfma- 
rinas  Newefiri^e  leges^  qu^e 
ad  regni  pacem  tuendam 
effica- 


I 
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^cacijjime  viiebantur  ad- 
jeciti  hac  babet  Gerva- 
Jius  ^ilburienfisy  qui  out 
viSoris  ipjius  temporibus^ 
aui  non  ita  muito  poft 
fcripfit:  ex  quo  confiât 
(fiquidem  fidei  quid  hie 
author  babeat)  Ô  appro- 
bajfe  ilium  leges  Angli^e 
nonnullas^  fcf  futjfe  illas 
quas  de  fuo  addidit  ad  reg- 
ni  pacem  tuendam  effica- 
ciffimas\  ideoque  fi  per- 
ftitijjent^  etiam  atque  per- 
manfijjent  leges  ilU  ad- 
jeSiti^  (id  quod  neuti^ 
quam  videmus  faSlum) 
at  contumelia  ilia  tamen 
tarn  impudently  tamque 
adio  falfa  nequaquam  dig- 
na  fuijfenty  qua  eas  non* 
nulli  maUciofej  ne  dicam 
an  ignoranter  magis  affe- 
cerunt.  De  quibus  illud 
tantum  dico  \ 

Auc  base  in  nofiros  fabrica- 
ta  eft  machina  muros  ; 

Auc  aliquis  lacec  error, 
cquo  ne  crédite  Tcucri. 

Interea  tamen  ut  habeas 
UBor  in  quo  acquiefcas^ 
audi  quid  Job.  Foriei'cue 
^  miles,  capitalis  Anglia 
*  jufticiarius^  Jingulari  cum 
doSfrina  turn  authoritate 
vir  de  bac  ipfa  re  fcripfc' 
rit.  Is  libro  primo  c,  ij. 
de  legibus  Anglia  agens\ 
qwe  fi  optima  inquit  non 
cxtitfjienty    aliqui     regum 


dered,  as  fome  malicioufly 
and  ignorantly  bave  done  ^ 
of  whom  1  only  fay, 

jiut  bac  in  nofiros  fabricate 
eft  machina  muros  ; 

Aut  aliquis  latet  error j  equ9 
ne  crédite  Teucri. 

for  thy  facisfadion  herein, 
hear  what  Sir  Jo.  Fortef- 
cur,  Kt.  Chief  Jufticc  of 
England,  a  man  of  exceU 
lent  learning  and  authori- 
ty, wrote  of  this  matter, 
lib.  I.  cap.  i7.Jpeakingof 
the  laws  of  England  ^ 
qua  fi  optima  non  exti* 
tijfent,  aliqui  regufn  illo' 
rum  juftitia^  ratione,  feu 
affeSione  concitati  eas  mu* 
tajfent^  aut  omnino  dele^ 
vijfent^  6?  maxime  Ro" 
mani  qui  legibus  fiiis  quofi 
totum  orbis  reliquum  ju' 
dicabant.  After  the  Con- 
qucft  King  Henry  the 
firft,  the  Conqueror's  fojn, 
ïurnamed  Beauclarke,  a 
man  excellently  learned, 
becaufe  he  aboliflied  fuch 
cuftoms  of  Normandy  as 
his  father  added  to  our 
common  laws,  is  faid  to 
have  reftored  the  antient 
laws  of  England  :  King 
Henry  the  fécond  wrote 
a  book  of  the  common 
laws  and  ftatutes  of  Eng- 
land, divided  into  two 
tomes,  and  according  to  the 
fame  divifion,  intituled  the 
one    pro    republica    leges, 

and 
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and  the  other  Statuta  Re- 
galiay  whereof  not  any  frag- 
•  See  the  Laws  menc  doth  now  remain  *. 
%S^  And  yet  by  the  way,  I 
Saxon  Liws,  could  but  fmlle  when  I 
p.  318  to  338.  ycad  in  (otat  of  them,  that 
when  Cardinal  Woolfey  at 
the  laft  perceived  untrue 
furmifes,  and  feigned  com- 
plaints for  the  mo(l  part  of 
fach  poor  people  as  laded 
him  with  petitions,  he  chen 
waxed  weary  of  hearing 
their  caufes,  and  ordained 
by  the  King's  CommifTion 
divers  under^courts  to  hear 
complaints  by  bill  of  poor 
people  ;  the  one  was  kept 
in  the  Whitehall,  the  other 
before  the  King's  Almoner 
Dr.  Stokefley,  a  man  that 
had  more  learning  than  dif- 
cretion  to  be  a  Judge  ;  the 
third  was  kept  in  the  Lord 
Treafurer's  Chamber,  be- 
fidc  the  Star-Chamber,  and 
the  fourth  at  the  Rolls  at 
the  afternoon  :  thcfe  courts 
were  greatly  haunted  for  a 
time,  buc  at  the  laft  the 
people  perceived  that  much 
delay  was  ufcd  in  thefe 
courts,  and  few  matters 
ended,  and  when  they  were 
r  ended,  they  bound  no  man 

by  the  law,  then  every 
roan  was  weary  of  them, 
and  reforted  to  the  common 
law  ;  but  traBent  fabrilia 
fabri  ;  and  yet  it  were  to  be 
wifhed  that  they  had  kept 
themfelves    within     their 


illorum   jufiùia^     ratione^ 
vet  affeilione  cottcitati  eas 
mutaffenty  aut  emntno  de- 
levijjentj   fc?  maxime  Ro- 
mani qui  legibus  fuis  quafi 
totnm    orbis   reliquum  ju- 
dicabant.      Poji  fubaUio- 
ntm  noftram  Henricus  e- 
jus  nomtnis  primus^  vilio- 
ris  filius  cognomen  to  Beau- 
Clarke^  pretjlanii  vir  doc- 
trina^  ob  id  antiquas  leges 
AngUa    reftitmjje    dicitur^ 
quod     confuetudines    Nor-- 
mannicas  a  patre  ipjtus  Ju* 
perinduBas    penilus    abo- 
leverit  :  Henricus  vero  fe^ 
cundus  Librum    etiam   de 
legibus  6?  JiatUtis  Anglic 
compofuit^    quem    in    duos 
tomos  fe^um^  cUerum  pro 
Republica   leges^     alterum 
fiatuta    regalia^  fecundum 
diviftonem  illam  infcripjity 
quorum    ne     fragmentum 
ex  tat  bodie  reliquum.  (^) 
Nequeo  tamen  obiter   ab- 
Jiinere  rifu  interea,  cum  a- 
pud  Jnnalium  bofce  fcrip- 
tores  quo/dam    lego,    qucd 
uhi    Cardinalis    Woolfeius 
pcrfenjijfet    in  fupplicatio' 
nibus  vufgiy   quibus    indies 
onerabaiur^    aut    fufpicio^ 
nes  falfasy    aut  fiSas  que- 
remontas      ut     plurimum 
contineri^    labor e    illo  au* 
diendi   caujfas  defatigatus^ 
ex    concejfione    fcf    ediHo 
RegiSy      minores      aliquot 
curias  fubjlituity   qu^e  au- 
diendis  populi  querelis  per 
li- 
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UhiUos  fuppUces  infervirent^    proper  clement,  for  pcr- 

barum  unam   confiituU  in    adventure  with  wife  men, 

aiibus   didis   Whitehall»    fome  of  them  have  reaped 

alteram  coram  eUemcffnario    the  reward  of  thofe  rhac 

ngio  dcélore  StockeJUy^  viro    are  not  believed,    when 

ulcunque  do3oy  certeadof^    they  (ay  the  truth.  To  the 

jicium    (â  tnunus   Judicis    grave  and  learned  writers 

minus  apto  &f  difcreto:  ter^    of  hiftories»  my  advice  is, 

tiam  in  cubiculomag*  Ang^    that  they  meddle  not  with 

Ua  tbefaurarii  juxta  came-    any  point  or  fecret  of  any 

ram  fiellatam  :  et  quaftam    art  or  fcieoce,  efpecially 

apudretulorumcujiodempoft    with    the    laws  of   this 

meridiem  ;   atque  ad    bas    realm,  before  they  confer 

quidem  curias frequensfopu-    with  fome  learned  in  that 

lus  aîîquandiu  confluxitj  ve-    profef&oji. 

rum  earum   tadio  demum 

viâliy  ubi  cauffas  plurimas 

de  die  in  diem  vidiffent  di- 

latas^  paucas  vera  compqfi^ 

fasj  neque  quenquam  denique 

teneri  lege  lata  illic  fenten^ 

fia  uUunque  fiare^  ad  jus 

commune  omnes  inde  corrvth 

larunt:    fed   traâent    fa- 

brilia  fabri.    Et  optandum 

fane  effet  ut  intra  met  as  fuas 

fe  continuiffint^  quando  eo* 

rum  forte  aliqui  apud  viros 

prudentes  illorum  tandem  re^ 

portarunt  pramum^  quibus 

ne   turn    quidem    crediiur, 

etiam  cum  verum    dicunt. 

Do3is  vero  &  prudentibus 

hifioriograpbis  con/ilium  il-- 

lad  doj  ne  immifceant  fefe 

temerè  alienis  ftudiisj  neve 

in  myjleria  cujufcunque  tan-- 

dem  artis  out  fcientiày  im* 

prinUsverokgumkujus  regni 
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And  where  it  is  report- 
ed, that  it  was  not  law- 
ful for  any  common  per- 
fon  to  ufe  any  feal  to  any 
deed,  charter,  or  other  in- 
ftrument  in  the  reign  of 
Hen.  2.  nor  long  after, 
and  therefore  Richard 
Lacy  Chief  Jufticc  oF 
England,  in  the  reign  of 
Hen.  2.  is  faid  to  have  re- 
prehended a  common  per- 
fon,  for  that  he  ufed  a  pa- 
tent feal,  when  as  that 
pertained,as  he  faid,  to  the 
King  and  Nobility  only  i 
;igainft  which,  Ingulphus 
Abbot  of  Croyland,  who 
is  faid  to  have  come  in 
with  the  Conqueror  faith, 
ante  Nortnannorum  ingref 
fum  cirograpba  Jirma  erant 
cum  crucibus  aureis^  aliifque 
Jignaculisj  fed  Normannos 
cum  cerea  imprejfione  uniuf- 
cujufquefpeciaUJigillumJub 
intUulatione  trium  vel  qua- 
tuor tejlium  cofificere  ciro- 
grafbainftitucriy  by  which 
it  appeareth,  that  in  the 
Conqueror's  time,  every 
man  might  feal  with  a 
private  feal  :  but  letting 
thefe  pafs,  and  to  be- 
lieve neither  till  both 
of  them  be  agreed,  in 
troth  it  was  ever  unlaw- 
ful  for  a  gentleman  to 


fion  confuUo  prius  dodo  ali^ 
quo  ejus  profejfore^  irruant 
ûut  invadant. 

Atque  quod  fertur  non  //- 
cuiffe  publicûùsj  régnante 
Henrico  fccundo  fe?  muUo 
poft^  in  paSlis^  donationibus 
aliifve  injtrumentis  plebeio 
bomini  figillo  privato  uti 
(quo  nomine  Richard  Lacy 
capitalis  tonus  Angliajufti- 
liarius  temporibus  Hcnrici 
fecundi  bominem  ptebeium 
reprebenderity  q(P  ftgilio 
patenti  ut  loquuntur  ujus 
JÇ/,  id  quod  regis  tantum  ac 
procerum  fuiffe  dicitur  :) 
contrarium  plane  babet  In* 
gulpbuF  Abbas  de  Croy- 
land,  qui  cum  gentis  bujus 
viCiore  una  hue  devenity 
^  atque  quod  ante  Nor- 
**  mannorum  ingrcf.  ciro- 
*<  grapha  firma  erant  cum 
^*  crucibus  aureis  aliis 
"  fignaculis,  fed  Norman* 
•'  cum  cerea  impreflSone 
^*  uniufcujufque  fpeciale 
*^  fîgilium,  fub  intitula- 
**  tione  trium  vel  quatuor 
•*  teftium  conficcrc  ciro- 
"  grapha  inftitucre:  undc 
"  conftat  cuivis  c  plebc 
«*  licuilTe  temporibus  illi- 
**  us  viftoris  privato  fi- 
"  gillo  fuo  cirographum 
•*  fignare."  Verum  ut  rem 
banc  atiquandowijfamfacia^ 
mu5yatq\  neutri  parti  tantif- 
per  credamuSj  dum  inter  fefe 
mutuo  convener  in  t  y  illud^ 
pro- 
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ffofeêîo  cerium  eft,  nunquam 
licuijfe  Jive  homini  generofa 
alterius  injignia  auijigillum 
ufwrparcy  five  cuicunque  alii 
cujufvis  Jignaculum  affingere 
aut  imitarii  alias  vera 
Jemper  cuivis  fubdito  li- 
cutty  Jigillum  'fuum  cuicun- 
que tandem  injlrumenio  ap- 
porterez  atque  hoc  infini tis 
prope  confiât  exempli  s  ; 
ego  tamen  unico  inftar 
omnium  eontentus  ero^  quod 
a  Magiftro  Jofcpho  Hol- 
landio  Interioris  Rempli 
focio  accept,  antiquario  fane 
perito  &?  bonarum  iitera- 
rum  amantijfimo  ;  datum 
vero  fuit  an.  33  //.  2. 
£5?  vel  in  bunc  ufque  diem 
Vetera  duo  pulcberrimà  fi^ 
gilla  geftat^  alttrum  Gaul- 
teri  de  FridafiorpCy  a  terum 
Hcliétipfius  filii:  et  quia 
mult  a  notatu  digna  continet^ 
opert  pretium  putavi  in  lee- 
cris  gratiam^  de  verbo  ad 
verbum  hue  transferre.  Hacc 
eft  Concordia  fait  a  in  comi- 
tatu  Ebor'  die  Lunse 
proxîmepoftfcftum  Sanfti 
Hilarii  anno  regni  Regis 
Hcnrici  fccundi  33,  inter 
Walterum  dcFridaftorpe 
&  Heiiam  tilium  ejus,  & 
inter  Johannem  dc  Bcvcr- 
laco,  fciticet,  de  una  caru- 
cata  terrac  in  Fridaftorpe, 
quam  prsed*  Job.  clama- 
vit  verfus  eos  in  cod*  com* 
ficut  jus  &  hsereditagi- 
un)  fuum,  per  breve  Dom* 


ufurp  the  arms  or  feals  of 
another;  and  to  forge  or 
counterfeit  the  fcal  of  any 
other  was  unlawful  for 
any  :  but  otherwife  it  was 
never  unlawful  for  any  fub* 
jc£b  to  put  his  own  feal  to 
any  inftrument,  as  may  ap- 
pear by  infinite  precedents, 
amongft  which  for  an  in- 
ftance,  I  thought  good 
here  to  remember  one  for 
all,  which  Matter  Jofeph 
Holland  of  the  Inner  Tem- 
ple, a  good  antiquary,  and 
a  lover  of  learning  deli- 
vered unto  me,  and  beàreth 
date  anno  35  H.  2.  and  is 
fealcd  at  this  prcfent  with 
2  fair  ancient  feals,  viz. 
of  Walter  of  Fridaftorpe, 
and  Heiias  his  fon,  and 
for  that  it  containeth  di- 
vers matters  worthy  ob- 
fervation  ;  I  thought  good 
toexcmplify  it  tothe  reader 
de  verbo  in  verbum.  Hae 
efi  Concordia  faSta  in  cO' 
mitatu  Eborum  die  Lume 
proxime  poft  fefium  San^ 
éli  Hilarii  anno  Regni 
Regis  Henri  ci  fecundi  33, 
inter  fValterum  de  Frida*- 
fiorpe  tf  Heiiam  filium  e* 
jus  J  £*?  inter  Joban.  de  Be^ 
verlaco^  fcil.  de  una  caruca- 
ta  terrée  in  Fridafiorpe^ 
quam  prad^  Job.  clamavit 
verfus  eos  in  eodem  comi* 
tatu  ficut  jus  &f  baredita-- 
gium  fuum  per  breve  DonC 
Re£  fcil  qiiodprad^  Walt. 
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^  UeUas  filius  ejus  dede- 
runt,  (â  reddiderunt  pra(r 
Jobavnipro  dameo(â  reBo 
fuo  quod  in  ipfa  terra  ba* 
iuitj  unamdimid*  camça- 
tarn  terra  in  eadem  villa^ 
&  unum  tofiumj  fciP  illam 
dimid^  carucatam  terra 
qua  jacet  inter  terrain 
Galfrid^  fFanlin  fc?  inter 
frad*  carucatam  terra 
quam  clamavit^  &  illud 
toftum  qi  jacet  inter  ter- 
ram  Ada  filia  Norman^  de 
Sezevall*  £s?  terram  Hen' 
fdii  Tbon^  plenarie  cum 
cmnibus  pertinentiis  fuis 
infra  viltam  £5?  extra  Jine 
ullo  relenementoy  banc 
vera  dimid"  carucatam  ter- 
ra  àr  toftum  plenarie  cum 
cmnibus  pertinentiis  fuis 
tenebitprad'  J  oh"  fcf  ba- 
red fui  deprad*  Helia  £s? 
b^ediV  fuiSy  Reddendo 
inde  annuatim  prad^  He- 
lta (à  barediy  fuis  12  d. 
ad  termin\  Pentecqft^  pro 
cmnibus  fervitiis  qua  ad 
terram  illam  pertinent  : 
et  prad  IValterus  fcf  Heli- 
as^  hareJ^  fuiwarranti- 
zabuntprad  Job'  6f  bare^'  ' 
dibus  fuis  prafûf  dimid* 
carucat.  terra  fc?  toftum^ 
cum  omnib'  pertinen^  con- 
tra omnes  bomines:  banc 
vero  concordiant  ex  utraque 
parte  affidaverunt  firmiter 
(à  fine  dolo  tenend\  ftcut 
prafens  Cirograpbum  tef- 
tatur,  &fape  di£lus  Wah 
terus  atiurnavit  pradi£V 


Reg;  fcir  qd'  pra:d*  Walc*& 
Helias  filius  ejus  dcderunc, 
&  reddiderunt  praed*  Jo*  pro 
clameo  &  reflo  fuo  quod  in 
ipfa  terra  habuic,  unam  dU 
tnid'  carucat'  cerrx  in  eadem 
villa,  &  unum  tofcum,  fcil' 
illam  dimid*  carucatam  terr^ 
quflB  jacet  int'  terr*  Galfrid* 
Wanlin  &  int*  pracd'  caru* 
catam  terrae  quam  clarnavit* 
&  illud  toft'  qd'  jacet  inter 
tcrf*  Adae  filial  Norm*  de  Se- 
zevalP  &  terram  Henr'  filii 
Thorn'  plenarie  cum  omni- 
bus pertin'fuis  infra  villa' & 
extra  fine  ullo  retenemento  ; 
hanc  vero  dipoid'  carucatam 
terr*  &  toft'  plenarie  cum 
omnib'  pertinen'  fuis  tenebit 
prœd'  Joh'  &  hacrcd'  fui  de 
prasd'  Helia  &  haered*  fuis. 
Reddendo  inde  annuatim 
prjEd*  Helise&hasredib'  fuis 
1 2d.  ad  termin'  Pcntecoft*, 
pVo  omnib'  ferviciis  quae  ad 
terram  illam  pertinent:  et 
prad*  Waherus  &  Helias  &: 
haered*  fui  warrantizabunc 
prasd'  Joh*  &  hsered*  fuis 
prasfat*  dimid*  carucatam 
terrée  &  toft',  cum  omnib* 
pertinen'  contra  omnes  ho- 
mines: hancvcroconcordiam 
ex  utraque  parte  afEdavcrunc 
firmiter  &  fine  dolo  t^nend', 
ficut  prasfens  Cirographum 
teftatur  ;  .  &  faepe  dic- 
us  Walterus  atiurnavit 
pr«d'  Johan*  in  eodem 
com*  ad  faciend'  prsed' 
Heliaî  filio  fuo,  &  hatred' 
fuis  \  hiis  teftibus  Remigio 
Dapi- 
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t)apifcro,Ranulp*dcGlan- 
viiriuncViçcc'Ebor*,  Ra- 
nulp'fiiioWaltcri,Rogcrdc 
BadDur,  Warino  dc  RoUef- 
by,  Alanodc  Sindcrby,Ra- 
dulp'  alio  Radul.  Will'  dc 
Aton\  Nich*  dc  Warham, 
Rob'  de  Mara,  Alano  61io 
Hcliaî,  Roberto  dc  Melfa, 
Thorn'  filio  Jodlani,  Wal- 
ram'  filio  Wiir  Walter'  de 
Bomadnum,  Alano  Malc- 
baxike,  Adamo  de  KcUum, 
Robert'  de  Maltcby»  Gil- 
bert' de  Torini,  Will'mo 
Agullum,  Gilbert'  filio  Ric* 
Will'mo  dc  Backeftorpe, 
Helia  Latimer  i  ^*  quo  qui - 
"  dem  rcfcripto  five  brcvi 
"  rex  domino  roandavit, 
♦*  quod  fine  dilatione  ple- 
"  num  rectum  teneat  Joh* 
«'  dc  Bcverlaco  dc  una  ca- 
"  rucata  terrse  cum  perti- 
**  ncn*  in  Fridaftorp  quam 
**  clamavic,  &  quam  Wal' 
«  dc  Fridaftorp,  &  Helias 
•*  filius  ejus  ci  deforc*  & 
**  nifi  feccrit  Vicecomes 
•*  Ebor*  faciat,  ne  ampUus 
**  indc  clamorem  audiamus 
**  pro  defcftu  reéli."  Jd  pie- 
niorem  vero  bujus  ret  intel- 
ligentianty  tenendum  im- 
primis  quod  Job*  de  Be* 
^crlaco  refcripf  feu  breve 
addux*  pro  jure  fuo  recupe- 
rando  contra  Wdterum  de 
Fridafterpe  Gf  Heliam  fiti- 
nm  ejus,  idque  de  una  caru- 
£ata  terra  in  Fridaftorpej 
quod  quidem   breve  Domi- 


Joban*  in  eodem  comitatu 
ad  faciendum  pr^ed^  fervi- 
tium  prad^  Helia  filio  fuo^ 
£ff  baredibus  fuis  ;  biis  tef-^ 
tibus  Rewigio  Dapifero^ 
Ranulpbo  de  Glanvil*  tunc 
Vicecomite  Eborum^  Ra- 
nulpbo  filio  JValteriy  Ro- 
gero  de  Badnut^  fTarino 
de  Rollejby^  Alano  de 
Sinderby,  Radulpbo  filio 
RaauP  mW  de  Atoif, 
l^icb*  defVarbamy  Robert^ 
de  Marûy  Alano  filio  He- 
lia^  Roberto  de  Melfa^ 
Tbom'  filio  Jodlaniy  WaU 
ram  filio  Wilf  Waltero  de 
Bomadnum^  Alano  Male^ 
banke^  Adamo  de  Killum^ 
Roberto  de  Malteby,  Gil- 
berto  de  Torini^  ff^iU*  A- 
gullum^  Gilberto  filio  Ri-- 
cbardit  WiWmo  de  Backe^ 
ftorpe^  Helia  Latimer;  by 
which  writ  the  King  com- 
manded the  Lord,  quod 
fine  dilatione  plenum  rec'- 
tnm  teneat  Jobatf  de  Be^ 
verlaco  de  uno  carucata 
terra  cum  pertinentiis  in 
Fridaftorpe  quam  clamât^ 
à?  quam  fValterus  de  Fri» 
doftorpe,  (^  Helias  filius 
ejus  ei  deforc*  6f  nift  fe- 
cerit  Vicecomes  Eborum 
faciaty  ne  amplius  inde 
clamorem  audiamus  pro  de- 
feSlu  reSti.  For  thy  better 
underftanding,  hereby  it 
appeareth  that  J.  dc  Bc- 
verlaco brought  a  writ  ot 
right  againft  Walter  of 
Fri. 
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Frldaftorpe,  and  Helias  his 
fon^  of  '  one  plough-land 
in  Fridaftorpe,  direôcd  to 
the  lord  of  the  manor  of 
whom  the  faid  plough- 
land  was  holden^  which 
writ  was  after  by  a  pre- 
cept made  by  the  Sheriff 
called  a  Toltj  (becaufe  it 
doth  toUere  loquelam  from 
the  Court  Baron  to  the 
County  Court)  removed  into 
the  County  Court,  where 
before  Ranulph  de  Glan- 
villa  then  Sheriff  of  York, 
this  concord  was  by  confent 
of  parties  made  in  the 
County  Court,  by  force  of 
the  commiOion  given  to  the 
Sheriff  in  default  of  the 
lord,  by  the  faid  writ,  (viz,) 
that  the  Sheriff  in  this  Coun- 
ty Court  fiiould  fee  that  the 
demandant  (hould  without 
delay  have  his  full  fight  in 
the  faid  plough-land,  upon 
which  writ  fo  brought  in 
that  court  this  concord  was 
made,  and  not  only  entered 
into  the  rolls  of  the  County 
Court,  but  by  way  of  in- 
ftrument  indented,  nyutually 
fealed  by  cither  party;  fo 
as  by  this  concord  the  per- 
clofe  of  the  writ,  ne  am- 
plius  inde  clamorem  au^ 
diamus  pro  defeSu  reSi 
was  fatisBed,  and  to  the 
end  that  this  concord  might 
be  the  more  firmly  kept, 
each  party  bound  himfelf  to 
the  other  by  an   affidavit  : 


no  iltius  fundi  mtjfum 
fiiit^  a  quo  carucata  ilia 
terra  tenebalur  :  inde  ve- 
ro  hoc  ipfufn  breve  ad  Co* 
mittatus  curiam  vi  pracep- 
ti  per  Vicecomitem  faSli 
{quod  ideo  apud  nos  vo- 
catur  a  Toil  quia  tollit  afq; 
eximit  caufam  e  curia,  Ba- 
ronis  ad  illam  comitatus) 
removehatur^  ubi  coram 
Ranulpho  de  Glanvilla  £- 
bor'^  tunc  temper*  Viceco^ 
mite  muiuo  partim  con- 
fenfu  faSa  eft  in  curia  co- 
mitatus Concordia  baCj  id- 
que  vi  pracepti  per  breve 
illud  vicecomiti  dat\  ut  Ji 
Borrf  ipfe  officio  in  banc 
parte  deejfet^  turn  cura- 
ret  vicecomes  in  Comila* 
tus  curia  ut  plenum  jus  fu" 
urn  in  carucata  ilia  terr<è 
aSlor  poffit  recuperare. 
Refcripti  igitur^  feu  brevis 
illius  virtutCf  fatta  eft  ilia 
Curia  concordia  bac,  (d  re- 
lata ac  infcripta  nonfolum 
in  rotulis  curia  Comitate 
fed  in  injlrumento  etiam 
q£  Indenturam  vocant^  »- 
trinq;  ex  utraq;  parte  mu- 
tup  comfignato  ;  atque  fie 
adimpletum  fuit  refcripti 
illuf  i7rip«ivfifjk»  ne  amplius 
clamorem  audiamus  pro 
dcfedtu  reftl.  Deniqi  quo 
firmior  Jiaret  atq\  inviola- 
bilior  bac  concordia,  utra- 
que  pars  fe  alteri  ptr  breve 
illud  devinxity  quod  for taf 
fis  bine  inde  didum  eft 
affidavit  : 
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ûffidavii  :  qu9i  fane  m  AH  this  is  nccf (TarlJy  coU 
antiquo  hoc  &  JoSo  in-  leâed  out  of  this  ancient 
firumtnto  neceffario  colli-    and  learned  inftrument-,  for 

gitur  ;     nam  per   liieras  per  breve   Domini    Regis  is 

Dom*  Re^  inuWgitur  re-  intended  a  writ  of  right  by 

fcript''  feu  breve  de  refua  thefc  words   clamwit^   iâc. 

recuperanda  in  bits  verbis  jus  fuum  \    and    afterwards 

clamavitjiàcjusfuum^ve-  exprcfsly,   when  ic   is    faid 

rum  infra  di/erti  ubi  dici-  pro    clameo    &    reSlo  fuo  : 

tur  pro  clameo  &  reBo  alfo  ic  appearech  that   this 

fuo\  ad  bac  confiât  quod  Concord  was    made  in    co^ 

Concordia  béecfaSa  fuit  in  mis'    Eborum,^  and    clama-^ 

comif  Ebor\  (à  clamavit  vit    verfus    eos     in    eodem^ 

verfus  eos  in  eoS  comita-^  comit\  (^c.  per  breve    Do- 

tu,  (^c.  per  breve  Domini  mini    Regis,     and     all   this 

Reg\  bocqui  totumfaBum  was     done     cor^m    RanuU  ^ 

fuit  coram  Ranu^bo  de  pbo    de   Glanvilla  tunc    vi- 

Glanvilla     tunc    viceco-  cecon^  :    and    the     learned 

mite:    jam  vero   doBos  do    know     that    a  writ  of 

quofq' non  la tetyquod breve  right    cannot    be    return* 

dejurefuorecuperando  in  able  in  the  county  court, 

curiam  comitatus  mitti  ac  but  muft  of   neceffity   be 

dirigi  non  potefi,   verum  removed    thither    by   ToU, 

coper  préecept\  vocatum  Good   reader  I  dare  confi- 

Tolt,  debet  necejfarib  re-  dently    affirm    unto    thee» 

maveri  :  iUud  bone  leBor  that  never  any  abbot,  monk, 

audaBèr  tibi  auffim  affir-^  or  churchman,  that   wrote 

marequod  c4mcordiam  banc  any  of  our   annals,    could 

adeo    pr^efiantem,      adeo  have  underftood  this  excel- 

fcriptam  beni^  nuUusJhe  lent  and  well  indicted  con- 

aibas^    five     monacbus,  cord.      But  to  return  again 

five  clericus  atiusy  qui  an*  to  thefe  ^rave  and  learned 

nales    noflros  aui  earum  reporters   of   the   laws    in 

forte  partem  aliquam  con-  former  times,     who    (as  I 

/mfjli  intilSgcre  fctui/.  take  it)  about  the  end  *  of-R£'h. 

fet.    Verum  redeamus  alt-  the  reign  of  K.  H.  7.  ceaf-  the  poiicv  of 

quando  ad  antiquor^  tem-^  ed,    between    which    and  î^*  "^«'^  ^«- 

por"  graves  fane  &  doBos  the  cafes   reported    in   the  f"w  raemo7u* 

I^um  fcriptorest  qui  de-  reign  of  Hen.  8.  you  may  ai«  of  it  to 

fecerunt  (ut  conjicio)  adfi^  obfervc  no  fmall  difference  :  P^Sf  ** 

nem  regni  Hen^  feptimiy  fo    as    about    the  end    of 

inter  quor"  relationes  ac  the  reign  of  Hen.  7-  it  was 
Vol.  II.  c  thought 
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thought  by  the  fagrs  of  the 
law,  chat  at  that  time  the 
reports  of  the  law  were  fuf- 
ficient  ;  wherefore  it  may 
feem  both  unnecelTary  and 
unprofitable  to  have  any 
more  reports  of  the  law  : 
but  the  fame  caufes  that 
moved  the  former,  do  re* 
quire  alfo  to  have  fome 
more  added  onto  them"  for 
two  fpecial  ends  and  pur- 
pofes.  Firfl  to  explarn  and 
expound  thofe  llatutes  and 
aâs  of  parliament  which 
either  have  been  enabled 
fince  thofe  reports,  or  were 
not  (nooccaHon  falling  out) 
in  any  former  reports  ex- 
pounded at  alU 


^.  To  rtfconcHc  the  doubts 
in  former  reports,  rifina  ci- 
ther upon  diverfity  of  opi- 
nions or  qutftions  moved 
and  left  undecided,  for  that 
it  cannot  be,  but  in  fo  ma- 
ny books  written  in  fo  many 
fevcral  ages,  there  muft  be 
(as  the  like  in  all  fciences 
and  arts  both  divine  and 
human  it  faileth  out)  fome 
diverfity  of  opinions  sund 
many  doubts  left  unrefolv- 
cd  :  for  which  only  purpofes 
I  have  publifhed  the  for- 


ferifia,  afqffe  eorum  jté 
tempùribus  Hen.  8.  fubje- 
quuti  funt^  quantum  in" 
Urftî  facile  poles  obfer- 
vare  ;  unde  fuit  quod  r/r- 
ca  finem  Hen.  7.  conJuU 
tijfimis  Jurifperitis  per* 
fuafum  eraty  libror*  turn 
at  que  relationum  juris  a- 
bnnde  fatir  extitijfe  :  quid 
ergo  an  Jufervacaneum 
frorfus  6?  inutile  putabi- 
nuis  plura  etiam  Hits  ad^ 
jicere?  Cerièqua  resd-^e 
imprimis  fuperiores  illas 
relaiiones  &  libres  caufa^ 
krnit  (â  procurétbantj  it- 
la  àmbdf  plures  etiam  bo^ 
die  requfrtmt  flagitantque. 
Primo  ad  ea  jiatuia  at^ 
que  décréta  comitialia  ex'^ 
plicanda  atque  exponenda 
fua  indfi  a  fcriptis  iltis 
in  tunc  diem  aut  fdncita 
ftierunty  out  {nulla  in- 
(ervenicnte  occafione)  non 
expojita. 

2.  Ad  ccfifilianda  qua- 
dam  dubia  in  iifdem  iibris 
orta  vel  ex  oprnionun» 
varietatcy  vel  ex  tnotis 
quidem  nee  Jh/uiis'  pojlea 
quaftionjbus  :  fieri  enim 
non  potfji  quin  in  tot  It- 
briSf  tamque  adeo  diverjis 
faculis  fcriptis  (id  quod 
in  aliis  fcientiis  (â  artibus 
umverfis  tarn  divin""  quam 
bumanis  ufn  venit)  opi^ 
nionum  variétés  a/iqua 
contingatj  dubiifqti:  pluri- 
mis  rum  fatisf.at.  ëlùare 
ok 
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0h  has  céufas  elucubratio^ 
nûm  tnearum  partes  prio* 
res  duas^  bancquè  pcftremb 
uUimam    in    lucem  edidi^ 
qua   iegûm  fiudiofùs    (id 
quodfperoque  ac  cupio)  ûd 
illontm  veterum  praftan- 
iijfimorum  utUlJ^morumque 
ttkroritm  frequentem   ma- 
gis  ac  diligentem   révolu- 
tionem  exatare  6f  move- 
re  poJjUnt.     jftque  fane  re- 
lationes  ijla  mea   Cfiqui- 
dem    meas    dicere     liceat 
qu/e  aliorum  funt  confcri* 
pu  fententia)    commen* 
tariorum    naturam  forti^ 
untur^  (â  faciunt  vel  ad 
Jœliciorem    opprebenfionem 
genuine  ac  vera  interpre* 
iationis    quorundam  gene^ 
ralium    ftatutorum^    qua 
licet  uptiver/um   hoc   reg- 
num     rejpiciuntf     tamen 
quoad  pracipuas  qua/dam 
partes^  .    nunquam    prius 
fuerunt  expofita  aut  expli' 
cata  %  vel  ad  famorem  in- 
teUeBum  germant   fenfus^ 
ac  rationij  judidorum  at* 
que  fententiarum   antebac 
relatarum  ;  vel  denique  ad 
dukiar'  quafiionum  (qua^ 
les  multa  in  illis  non  fo^ 
luta   adbuc    reperiuntur) 
plenam    eertamque    deter* 
minationem.      Hinc   ergo 
prioribus  duobus  Hbris  ad 
ixplicandufn   iâ   exponent- 
dum  fiatutum  illud  in  2  3 
Hen.  8.  c.  lo.  ailam  dedi 
Portcri  caufam  :  pro  tarn 


mcr  two,  and  this  laft  part 
of  my  Reports,    which    I 
trull  will  be  a   mean  (for 
(o  I  intended  them)  tocaufe 
the  ftudious  to  pcrufe  and 
perufe  again  with  greacer 
diligence,  thofe  former  ex- 
cellent and    moft   fruitful 
reports  :  and  in  troth  thefe 
of  mine  (if  I  may  fo  call 
them»  being  the  judgments 
of  others)  are   but  in   na- 
ture o&  commentaries»  ei- 
ther for  the  better  appre- 
hending of  the  true  con- 
ftruâion  of  certain  general 
afts    of   parliament    con- 
cerning the  whole  realm^ 
in  certain  principal  points 
never  expounded  before; 
or  for    tne  better  under* 
ftanding  pf  the  true  fenfe 
and  reafon  of  the  judgments 
and    refolutions    formerly 
reported  ;  orforrefolutionof 
fuch  doubts  as  therein  re- 
main undecided  :  for  which 
purpofes,  in  my  former  Re- 
ports I  have  report^  and 
publi(hed  for  the  explana- 
tion and  expoHtion  of  the 
ftatute  of  23  H.  8*  c.  io« 
Porter's  cafe  :  of  the  broad 
fpreading  ftat.  of  27  H.  8. 
c.  10.  of  ufes»  the  cafes  o- 
Chudleigh,   Corbet,  Shelf 
ley,  Albany,  and  the  Lord 
Cromwel's  cafe:    of   the 
ftatute  of  34  H.  8.  cap.  20. 
of  Recoveries,  Wifeman's 
cafe  I  of  the  ftatute  of  1 3 
Eliz,  cap.  7.  .of  Bankrupts» 
c  2  chc 
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the  cafe  of  Bankrupts  ;  of 
the  ftatutc  ot  34  H.  8.  cap. 
2i.of  Confirmation  of  Let- 
ters Patent,  Doddiiigton's 
cafe  ;  of  the  ftatute  of  ^  i 
H.  8.  of  Diflblution  of  Mo- 
naileries,  and  of  the  ftatute 
of  1  Ed.  6.  of  Chantries, 
the  Archbifhop  of  Canter- 
bury's cafe  ;  and  of  one 
branch  of  the  great  and 
general  ftatutes  of  32  and 
34  H.  8.  of  WiU%  Bing- 
ham's cafe  :  I  have  report- 
ed the  Lord  Buckhutft's 
cafe,  for  the  true  under- 
ftanding  and  expounding  of 
the  ancient  and  former 
book  cafes  concerning  char- 
ters and  evidences,  and  to 
that  end  the  refidue  of  the 
cafes  of  thofe  two  former 
parts  are  publiflied.  And 
feeing  the  end  of  thefe 
laws  is  to  have  juftice 
duly  adminiftred^  and  that 
juftice  diftributed  is,  jus 
fuum  cuique  tribuere^  to  give 
to  every  one  his  own  :  let 
all  the  profeiTors  of  the  law 
give  to  thefe  books  that 
juftice  which  thefe  books 
have  in  them,  that  is,  to 
give  to  every  book  and  cafe, 
hisown  true  underft^anding  : 
and  not  by  wrefting  or  rack» 
ing,  or  inference  of  wit  to 
draw  them  (no  not  for  ap« 
proving  a  truth)  from  their 
proper  and  natural  fenfe  ; 
for  that  were  a  point  of  great 
injuftice.  For  truth  and 
faiftiood  are  fo  oppofite,  as 


late  patenti  Jlaittto  ilh  in 
TJ  H.  8.  de  ufibus  retuli 
caufasbafce  Cbudltigh^Cor- 
bet  J  Shelley  J  Albatiy  :  illam 
item  Domini  Cromwell^  de 
Jlatuto  34  Hen.  8.  c. 
de  recuperationibus  :  Cau- 
Jam  Wifemanniy  de  ftatu^ 
to  in  13  jE/iz.  c.  7.  deob' 
ftriBis  are  alieno  qui  fi- 
dem  ac  tejferam  ruperuntj 
eorem  item  caufam  in 
particularly  ex  Jlatuto  in 
34  Hen.  8.  f.  21.  Be  con- 
firmatione  literarum  fa- 
tentium  caufam  DodingtO' 
niy  ex  Jlatuto  31  Hen.  8. 
de  dfffol'dtione  monajleri^ 
orum  :  item  m  i  Eliz.  de 
canteriis  (ut  loquimur) 
caufam  Epijcopi  Cantua* 
rienjis^  pratereà  mem- 
brum  unum  magnorum 
illorum  adgeneralium  fla^ 
tutorum  in  32  6f  34  H.  8. 
de  tefiamentis^  caufam 
Binghami  :  retuli  etiam 
caufam  Domini  de  Buci^ 
burjly  fro  vero  intelleSu 
cbartarum  iâ  antiquarum 
relationûm  de  conceffioni- 
bus  feu  ebartis  &f  evident 
tiis  ut  loqulmur,  atque  hue 
ferè  fpeifant  relique  caw 
fe  duobus  illis  fuperiori- 
bus  libris^a  me  éditée. 
Cum  igitur  eo  tendant  le- 
ges ijia  ut  jufiitia  admi* 
rdjlretur^  Jitque  hoc  jufti* 
tue  difiributiva  fuUm  cui- 
que  tribuere^  illud  demum 
tribuant  jurifperiti  omnes 
libris 
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dihris  hifce,  quod  ipfis  bit 
libri  dederunt  prius^  hoc 
eftfingulis  iamlitrisquam 
caufis  proprium  fuum  ac 
gtnmHum  inielUàumj  ni' 
que  a  germano  fuo  fenfu^ 
'otl  ai  veritaUm  aliquam 
confirmandum  argutis  il- 
laiionibus  infleHendo^  ex- 
iendendOy  depravando  tot'- 
queani,  quod  effet  fumma 
prorfus  injuftitia. 

Jam  ex  omnibus  bifce 
lihris  ac  relationibus  juris 
communis  illud  obfervavi^ 
quod  utcunque  aliquando 
€x  fiatutis  comitialibus^ 
quandoque  etiam  ex  acumi- 
ne  aique  inveniione  huma- 
na  queedam  juris  bujus 
fartes  ^ve  immutatée  fue* 
rint^  Jive  a  curfu  fuo  iw 
verfa  atque  diJiraSa^  ta- 
men  de  curfu  ac  revoluti- 
one  temporis  idem  fem- 
per  juSy  tanquam  tu- 
tijfimum  fideliffmumque 
Reipub.  Jirmamentum  ac 
prJjidiUm^  magno  fane 
applaufu  ad  incommoda 
muFta  devitanda  cbtinuit 
iâ  refèitutum  fuit.  Ex- 
empli  CQufa  diilavit  corn- 
fiuinis  juris  prudentia  ut 
b/ereditatûm  jus  omne  per 
feudum  ftmplex  {ut  loqui- 
mur)  tranjiret,  adeo  ut 
tuto  pojfent  inter  fe  bo- 
mines  alienare^  allocare, 
(^  contra  here  \  verumfta- 
tut  am  fVeJlmon,  %.  cap.  i. 
alitid  tulit  jus  limitatum^ 


cruth  itfelf  ought  not  to  be 
proved  by  any  glofs  or  ap- 
plication, that  the  true  fcofe 
will  not  bear. 


Out  of  all  thefe  books 
and  reporcs  of  the  common 
law,  I  have  obfcrvcd,  that 
albeit  fome  time  by  aâs  of 
parliament,  and  fome  time 
by  invention  and  wit  of 
man,  fome  points  of  the 
ancient  common  law  have 
been  altered  or  diverted 
from  his  due  courfc,  yet  in 
revolution  of  time,  the  fame 
(as  a  moft  fkilful  and  faith* 
tui  fupporter  of  the  com- 
monwealth) have  been  with 
great  applaufe^  for  avoiding 
of  many  inconveniencie$,re« 
ftored  again  :  as  for  exam- 
ple, the  wifdom  of  the  com- 
mon law  was,  that  all  edates  Co.  Lit.  iSi; 
of  inheritance  ihould  be 
fce-fimple,  fo  as  one  man 
might  fafcly  alien,  demise, 
and  contraft  to  and  with  an- 
other: but  the  ilatute  of  6  Co.  ♦o.Praef. 
Weft m.  2.  cap.  i.  created  >•♦•&!•  9* 
an  eftate  tail,  and  made  a 
perpetuity  by  aft  of  par- 
liament, rcftraining  tenant 
in  tail  from  aliening  or  de- 
mif:ng  but  only  tor  the  life 
c  3       .  of 
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of  tenant  in  tail,  which  in 
proceis  of  time  brought  in 
luch  troubles  and  inconve- 
niences, that  after  two  hun- 
dred years,  neceflity  found 
out  a  way  t)y  law  for  •  a 
tenant  in  tail  to  alien. 
Alfo  by  the  ancientconnnnon 
laws,  freeholds  (hould  not 

Eafs  from  one  to  another  but 
y  matter  of  record,  or  fo- 
Içmn  livery  of  fcifin  ;  but 
againft  this  were  ufcs  in- 
vented, and  grew  common 
and  almoftuniverfal  through 
the  realm,  in  deftruâion  of 
the  ancient  common  law  in 
that  point  :  biv  in  time 
the  manifold  inconvenien- 
cies  hereof  being  by  expfe- 
rience  found,  the  fiatute  of 
27  Hen,  8.  c,  10.  was  made 
for  reftoring  of  the  ancient 
.  common  law  again,  as  ic 
exprefly  appcareth  by  the 
preamble  of  that  ftature; 
and  hereof  an  infinite  more 
of  examples  mieht  be  add- 
ed, but  hereof  this  (hall 
fuffice  :  and  thus  much  of 
the  books  and  treatifes,  and 
of  the  reporters  and  reports 
of  the  laws  of  England. 


illud  qua/ que  tncifum  quod 
mjlri  vccant  an  eftate- 
tail,  6?  decreto  comiti- 
orum  ferpetuitaUm  quan^ 
damjiatuit^  qua  ieneniem 
in.  tail  ut  loquuntur,  hoc 
eft  illiufmodi  pojjejftones 
incolentem  £s?  occupant 
tern  rejiringerety  quo  mi- 
nus  alienaris  quid  aut  a1- 
Iccare .  pofftf  nift  tantum 
pro  tenentis  ipfius  vUa 
naturali:  quodquidemjla^ 
futum  tantas  turbas  totquè 
incommoda  de  cutfu  tempo- 
ris  invexiti  ut  poft  200 
tandem  ànnosy  necejjitàs 
ipfa  rationem  ac  inam  per 
legem  inire  aique  exccgitare 
docuerit^  qua  Itceret  poffef 
Jiottes  fie  tenenti  abaliena- 
re  \  cavit  prater eà  jus 
commune^  ne  *tenementa  li- 
bera at  dicimus  de  manu  in 
manum  irent^  wfi  vel  tran- 
faSionis  ilUus  extaretfcrip-^ 
to  monument um^  velfolen- 
ni  more  pcjfeffio  atque  jus 
in  re  trader etur:  contra 
hoc  adinventifunt  ufus^  ut 
appellant^'  qui  in  untum 
atverunt  ut'  obtinerent  e- 
tiam  ad  antiqui  juris  in  ilia 
parte  dejlruilionem^  non 
Jolum  vufgo  fed  fere  per 
totum  hoc  regnum  u- 
niverfum  :  verUm  aliquan- 
do  ubi  experientia  A- 
cuijfet  quam  multifaria 
bine  incommoda  pullula- 
rent  :  latum  eft  ftatutum 
'I' •  Hind 
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Sffttd  in  27  H.  8.  cap.  lo.  de 
revocando  atque  reJUtuenda 
Uhi  quo  jure  communia  ut 
rx  iirproamio  difertt  patei^ 
infinita  plane  funi  in  hoc 
geftere  exempta^  ver  urn  no- 
Hs  bite fufficient  :  aiquede 
libris  (â  traSAtibus^  de^ 
que  felationibus  acjcripio^ 
ribus  legum  AngH^  huec 
haSknuu 

Sequitur  nunc  de  gradi» 
eus  qui  illarum  legum  Jtu^ 
diofts  funt  proprii\  Jcut 
tnim  in  utrfique  acaàemia 
Caniabrigienft  aiq'ie  Oxo- 
mènji  varii  gradus  funt^ 
fuales  fophijla  generates^ 
Baccalaureiy  Artium  Ma* 
giftri^  DoSoreSj  exquibus 
viri  W  ^mineniia  hca  & 
fedem  judidi  in  ecclejià 
curiifque  ecclefrnflicis  apii 
eliguniur:  it  a  funt  &f  in 
jurifprudentia  noftra  pri* 
mo  quos  v^camus  Moore- 
men  inceptor*^  qui  quejliori 
c  le&oribus  ptopojitas  in 
adibus  canceir,  tarn  in  r^r- 
tninii  qtsam  magnis  vaca- 
tionihus  arguunt  fcf  difpu* 
tant:  ex  bHs  poft  fiudi- 
urn  p3o  annorum  aut  cir^ 
eitèr^  eliguniur  jurifcon- 
fulti,  nobis  Utrcrbarriftcrs 
dilli\  ex  quibus  conjiitu- 
untur  lidotes  in  bofpinis 
cancellaria^  qui  poft  ex- 
pletos  dtwdecim  ad  mining 
annoi,  a  fufiepio  itlo 
gradu  in  fenatorâm  five 
patrum  ac  feniorui^  claf" 
[ficorum    numerum  *  quos 


Now  for  the  degrees  of 
the  law,  as  there  be  in  the 
univerfitics   of  Cambridge 
and  Oxford  divers  degrees, 
as  general  Sophifttrs,  Ba- 
chelors,  Mafter«,  Doûors^^ 
of  Whombechofeti  mca  for 
eminent  and  judicial  places, 
both  in  the  church  and  ec- 
clefiaftical Courts;  fo  in  the 
profeflion  of  the  law,  there 
are  Mootemen  (which  are  Moouacn. 
thofe    that    argue   readers 
cafes  in  houfirs  of  Chan- 
cery,   both   in  terms   and 
grand  vacations.)Of  Moote*     ^ 
men,  after  eight  years  Jludy 
or  thereabouts,  are  chofen 
Utterbarrifters;  of  thefearc  Utterbanif- 
chofen  readers  in   inns  of  ^^^ 
Chancery  :   Of  Utterbarri- 
fters,  after  they  have  been  of 
that. degree  twelve  years  at 
lead,  arc  chofen  Benchers^  or  Bcnchert. 
Ancients*,  ofwhichone,that 
is  of  the  puifne  ibrt,  reads 
yearly  in  fummer  vacation, 
and  is  called  a  fingk  Rca»  R'adt'». 
der;  andone  of  the  Ancients 
that    had    formerly    read, 
reads  in  Lent  vacat.  and  is 
c  4  called 
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Attorney  Gen. 


Serjeants. 
SccthePrefacî 
to  loCo.^ 


Readert.         called  aDouble  Reader,aDd 
commonly  ic  is  between  his 
firft  and  fccond  reading,  a- 
bouc  nine  or  ten  years.  And 
t  out  of  thefe  the  King  makes 

choice  of  his  Attorney,  and 
Solicitor  General,  his  Attor- 
ney of  the  Court  of  Wards 
and  Liveries,  and  Attorney 
of  the  Duchy  :  and  of  thele 
Readers,  are  Serjeants  e- 
leâed  by  the  King,  and  are, 
by  the  King's  writ,  called 
ad  Jiatum  Q  gradum  fervi- 
entis  ad  legem -^  and  out  of 
thefe  the  King  clefteth  one, 
•  tv\o,   or  three     as     pleafc 

King's  Scrj.     him,   to  be   his  Serjeants,  ' 
which  arc  called  the  King's 
Serjeants  :  of  Serjeants  arc 
by  the  King  alio  conftituted 
the   honpurablc  and  rcvc- 

Jadg«.  >'C"d  Judges,  and  fages  of 

the  law.  For  the  young 
ftudcnt,  which  mod  com- 
monly cometh  from  one  of 
the  univcrfities,  for  his  en- 
trance or  beginning  were 
fisft  inftituted,  and  ercâed 
eight  Houfes  of  Chancery, 

Inns  of  Chan-  to  learn  there  the  elements 

^^y*  of  the  Jaw,  that  is  to  fay, 

Clifford's' inn,  Lyon*s-inn, 
Clement's-  inn,  Barnard's- 
inn,  Staple's-inn,  Furni- 
val's-inn,  Thavic's-inn,  and 
New- inn  5  and  each  of 
thefe  houfes  confift  of 
forty  or  thereabouts  :  for 
the  Readers,  Uttcrbafri- 
fiers,  Mootemen,  and  infe- 
rior Students,  arc  4  famous 


Benchers  dtchnus  co-cp* 
tantur\  ex  bac  clajje  Jn^ 
gulis  amis  novijfimus  quif- 
que  recentijfmîifque  in  afii^ 
va  vacatione  praUgity  dic^ 
ius  leSlor  primo  \  in  qua^ 
dragefimali  autem  vacati* 
onefmior  alius^  qui  leSar 
fecundo  nominaiur:  inter 
primam  vero  al^e  fecun-^ 
dam  cujufque  prakSio- 
nem  intercedunt  fere  anni 
novem  aut  decern  *,  atque 
ex  hiis  quidem  elegit  Rex 
procuratorem  fttum  ^  fo^ 
licitatorem  (ul  loquimur) 
generalem  Atturnatum  in 
curia  pupillorum  6?  libera^ 
tionum^  Câ  in  curia  duca^^ 
ius  :  infuper  ex  biis  per 
breve  *Regis  vocaniur  alii 
ad  Jiatum  6?  gradum  fer^ 
vientiûm  ad  legem^  inter 
quos  Rex  qui  ipfi  fibi  in- 
fervient  duos  aut  très  pro 
arbitrio  elegit  :  deniqueex 
hiis,  bonoratos  ac  reveren-^ 
dos  Judices  atque  preftdes 
juris  Rex  conftitùit.  Ty- 
rones  quod  attinet  qui  hue 
fere  ab  academiis  accedunt^ 
babent  illi  in  quibus  rudi- 
menta  atque  elementa  juris 
perdifcant  ades  eancellaria 
oSOj  vccata  Cliffbrd's- 
inn,  Lyon's-inn,  Cle- 
ment's-inn,  Bernard's- 
inn,  Staple-iqn,  Fur- 
nivars-inn,Thavie's-inn, 
New-inn  5  barum  fingu-- 
U  quadraginta  plus  mi' 
nus  legum  ftudio/os  conti^- 
nent 
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«»/•  Propr^leSoribus  ve^ 
TO  fc?  jurifconfuUis\  atque 
inceptoribusaliifque  infério- 
ns ardinis  ftudiofis  extant 
amptiffima    quatuor    illu- 
ftriffimaque  collegia,  vocata 
Inos  of  Courts  qua  funt 
Templum  Interius^  ad  quod 
pertinent  priores  très  can- 
cellaria  ades\   Hofpitium 
Graii,    cut   fubfunt    dua 
froxima  fequentes  ;    Hof- 
ptium    Uncolnienfe^    cut 
duét  alia;    demque  Tem- 
plum  Médium,   cut    ades 
pofirema  inferviunt.    Con* 
fiant   autem  fingula    bac 
collegia     leiloribus   fupra 
viginli,  Jurifconfultis  pluf- 
\   quam  60,  Tyronibus  circi- 
ter  160,  aut  180^  qui  cm- 
nes  inibi  tempos  fuum  in 
jurifprudentid  Jiudio  ali- 
ifque  exercitiis  dignis  lau- 
de,  &  bonrinibus  liberis  ac 
generqfis  impendunt.  Judi- 
ces  W  fervientes  ad  legetH 
quod  attinet,  qui  fere  nu- 
merum    vicenum     expient 
cut  excedunt^  in  ades  duas 
qua     dicuntjir     Hofpitia 
Jfervientium  ad  legem,  funt^ 
que  majoris  eminentia  (â 
dignitatis,     equaliter     di- 
firibuuntur  :     atque    uni- 
verfa  bac  Hofpitia,  ut  ne- 
que  inter  fe  longe  funt  dif- 
ftta,  ita  conjunélim  omnia 
conftciunt  fane  pra^  omni- 
bus in  toto  terrarum  orbe 
cujufcunque  fciemia  buma- 


and  renowned  Colleges,  or  Inwof  Court. 

Houfes  of  Cou  rr,  called  The 

Inner  Temple,    to    which 

the   firft  three  Houfes  of 

Chanc.  appertain;  GrayV 

Inn,  to  which  the  next  two 

belong  ;     Lincoln's  -  Inn, 

which  enjoyeth  the  laft  two 

but  one;  and  the  Middle 

Temple,  which  hath  only 

the  laft:  each  of  the  Houfes 

of  Court  confifts  of  Readers*  Or  Benches. 

above  twenty  ;  of  Utterbar- 

rifters  above  thrice  fo  ma« 

ny;  of  young  Gentlemen 

about  the  number  of  eight 

or  nine  fcore,    who  there 

fpend  their  time  in  ftudy  of 

law,  and  in  commendable 

exercifes  fit  for  gentlemen  : 

the  Judges  of  the  law  and 

Serjeants  being  commonly 

above  the  number  of  209 
are  equally  diftinguifhed  in- 
to-two  higher  and    more 

'eminent  Houfes,  called 
Serjeant's  Inn:  all  thefe  are  Seneant'ilnn. 
not  far  diftant  from  one  an- 
other, and  all  together  do 
make  the  moft  famous  uni- 
verfity  for  profeflion  of  law 
only,  or  of  any  one  human 
fcicnce  that  is  in  the  world, 
and  advanceth  itfelf  above 
all  others,  quantum  inter 
viburna  cupreous.  In  which 
Houfes  of  Court  and  Chan- 
cery, the  readings  and  other 
excrpifes  of  the  laws  there- 
in continOally  ured,are  moft 
excellent 
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cxecllcnt'and  behoofful  for 
attaining  to  the  knowledge 
of  thcfe  .laws  :  and  of  chcfe 
things  this  tafte  (hail  fuf- 
ficc,  for  they  wpuld  require, 
if  they  (hould  be  treated  of, 
a  treatifc  by  itfclf, .  Of  the 
antiquity  of  thefc  Houfes, 
and  bow  they  have  been 
changed  from  one  place  to 
another,  1  may  fa^  as  one 
faid  of  ancient  cities  :  per" 
pauc£  amiqua  avisâtes  au^ 
chores,  fuos  noruni.  Now 
what  arts  and  fciences  are 
necefTary  for  the  knowledge 
;fnd  finderftanding  of  thefe 
laws-,  I  fay,  that  feeing 
thefe  laws  do  limit,  bound 
and  detprmine  of  all  other 
Arts  and  ScU  human  la^ws^  arts,  and  fci^^ 
•*»^^»'  ences  :  I  cannot  cxclgde  the 

knowledge  of  any.  pf  them 
from  the  profcffor  of  thefe 
laws,  the  knowledge  of  any 
of  them  is  neceflary  and  pro*, 
fitablc.  But  forafmuch  as 
if  a  man  (hould  fpend  his 
ivhole  life  in  the  ftudy  of 
thefe  laws,  yet  he  might  ftill 
add  fomewhat  to  his  under* 
(landing  of  them:  thercr 
fore  the  Judges  of  the  law 
in  matters  of  difficulty  do 
ufc  to  confer  with  the  learn- 
ed in  that  art  or  fcience, 
whpfe  rclbiuiion  is  requi- 
fite  to  the  true  deciding  of 
the  cafe  in  queftjpn.  Con- 
cerning the  lang.  pr  tongue 


na  aiiis  illuftriffimam  u* 
nius  jurifprudentia  aca- 
demiam^  quafift  fupra  tf- 
lias  effert  :  quanttn»  inter 
vibuma  cuprejfus.  Porroin 
colUgiis  ûtque  ^dibus  bifu 
JinguUs  Uaiones  aliaque 
juri/prudentije  exereisia  af- 
ftduc  hahita  pr^efianiiffi^ 
ma  profeSo  funi^  &  ad 
legûm  fcientiam  confe* 
quendam  fummopere  con- 
ducibiUa  :  atque  de  bifce 
rebus  guftum  bunc  dedi£e 
fyfficiat  \  quas  fi  fujius 
perftquerer^  integrum  per 
fe  tradatum  requirerent  : 
antiquitatem  vera  medium 
barum  quod  attinet^  àj 
quomodo  de  loco  in  lo^ 
cum  tranjlata  futrint^  /- 
dem  dicam  quod  de  anti^  . 
quis  civitatibus  quidam  : 
perpauc^f  antiqua  civitates 
aut^ores  fuos  nor unt.  Jam 
fi  qufratur  qu4t  aries  6? 
Jcienii^  necejari^  Jint  ad 
ifiarum  legujn  cognittfi-^ 
nem  atque  intelUgentiami^ 
refpondeo  quod  quando- 
quidem  jurijprudentia  bac 
définit  ac  Jtatuit  de  aliis 
non  folum  humants  legi- 
bus^  vaum  artibus  fcf  Jci- 
entiis  univerJSsy  profeBi 
earum  cujujlibet  cognitio- 
nem  a  Juris  noftri  profef 
fore  ncn  modo  non  exclu- 
do^  fed  utilem  prorfus  at- 
que neceffariam  judico  : 
cum 
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veto  ut  qms  atattm 
fuam  omnem  in  ftudiis 
hifce  legâm  conférât^  ali- 
quid  femper  addendum 
reftaref  quad  ad  plenam 
tarum  inteUigcntiam  face- 
ret^  idcirco  judices  in  dif- 
jicilioribus  caufis  torum 
ferè  confilium  in  ilia  ar^ 
te  aut  fcientia  adbibeni, 
quorum  requiri  judicium 
ad  veram  quctfticnis  con-' 
troverfœ  dectfionem  vide- 
atur.  ^od  ad  linguam 
aitimt  in  qua  conjcrifta 
fukt  leges  hofivaty  judici- 
crum  imprimis  fententia- 
rumque  forrriulde  ac  mo^ 
numenta  fir^iptà  (â  ûffev" 
vat  a  funt  Latine  omnia^ 
id  quod  cum  ex  ftatuto  ap- 
paret  lato  in  cofffitiis  An. 
36  E.  3.  ^.15.  turn  ef crip- 
tis  GlamnlUj  Braffonis, 
Fletay  e  Novis  item  Nar- 
raticnibus^  Lib.  Intratio- 
num^  &  variis  demquefta^ 
tutis  ipfis  quafermone  La- 
tino confcripta  atque  édita 
funt  :  ante  imperium  iUu- 
firijfmi  iltius  Regis  Ed.  L 
tarn  refcripta  omnia  ori- 
ginalia  ac  judicialiay  quam 
univerfi  legis  libri  Glan- 
vilU  BraffowSi  iSc.  dent- 
que^ftatuta  quainbunc 
ufque  diem  extant  omnia, 
lingua  Latina  confcripfa 
atque  édita  fuerunt  ;  po- 
pa  verç  in  ipfius  atque  fi- 


wherein  thefe  law»  are  wrif-  ^'^  ^"r 
ten,   for  all    judicial    rc£S'cl«e 
q^ds  are  entered  and  enrol-  ftat*4Geo.  •• 
led  in  the  Latin  tongug  :  gSjJ^.^ 
as  it  appesreth  bjr  an  aâof  fiuetotbe 
parliament  in  anuQ  36  Ed.  ^«a^^  ^«f- 
3.  c  15.  and  the  works  of /^' 
Gla^ville,     Bradon,     and 
Fleta,   Nova    Narraiie^^^ 
and  the  Book  of  Entries, 
and  divers  of  our  ftatutcs 
are  fet  forth  in  the  Latin 
tongue.  Before  the  reign  of 
that  famousKing  Edward  L 
as  well  ail  writs  original  and 
judicial,  as  all  the  books 
of  the  law,   as  Glan ville, 
Braéton,   &c.  and  all  the 
ftacutes  yet    extant,   were 
publifhed    in     the    Latin 
tongue;    in  the  reign  of 
him  and  his  fon  manjr  fta* 
totes   arc  indifted  in  the 
Latin  :  (as  feme  aifo  of  the 
astuces  of  Rich.  II.  be.) 
And  divers  alfo  be  enaâed 
in  Frehch  ;    for  that  they 
had      divers       termories 
and  iêigniories.that  ipake 
French  within    their    do* 
tninion,     and    in    refpcA 
thereof  the  better  fort  learn- 
ed that  language.    But  for- 
afmuch  as  the  former  re- 
pores  of  the  law,  and  the 
reft  of  the  authors  of  the 
law  (the  Dôûor  and  Stu- 
dent,   who    Wrote   in  then  The firft 
Engiifii  tongue  excepted)  i^itionwM 
arc  written  in  French;   i'»» Latin, 
have 
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have  iikewifepubliflied  thde 
in  the  fame  language  :  and 
the  rcafon  that  the  former 

Q^dehoc.  reports  were  in  the  French 
tongue»  was,  for  that  they 
began  in  cbe  reign  of  K. 
£dw.  ^/wfao^  as  the  world 
knows  had  lawful  right  in 
the  kingdom  of  France,  and 
had  divers  provinces  and 
territories  thereof  in  pof- 
fefiion;  it  was  not  thought 

,Pr«f.adL.  6.  gtnor  convenient,  to  pub- 
lilh  either  thofe  or  any  of 
the  ftatutes  enaâed  in  thofe 
days  in  the  vulgar  tongue, 
left  the  unlearned  by  bare 
reading,  without  right  un- 
derftanding,  might  luck  out 
errors,  and  trufting  to  their 
own  conceit,  might  enda* 
mage  themfelves,  and  fome- 
'  •  times  fall  into  deftruâion. 
And  it  is  verily  thought 
that  William  the  Conque- 
ror, finding  the  excellency 
and  equity  of  the  laws  of 
England,  did  tranfport  fome 
of  ihetn  into  Normandy, 
and  taught  the  former  laws, 
written,    as  they  fay,    in 

-  Greek,  Latin,  Britifb,  and 

-  Saxon  tongues  (for  the  bet- 
>  ter  ufe  of  Normans)  in  the 

Norman  iang.  and  which 
are  at  this  day,  (though 
in  procefs  of  time  much 
altered)  called  the  cuftoms 
of  Normandy  :  fo  , taught 
he  EngUihmcn  the  Nor-, 


Hi  ejus  regno  mult  a  leges 
(ftcut  iâ  Rich.  a.  fiatuta 
nonnulla)  Latine  fcript^ 
funt^  Gallicè  item  varia^ 
eoque  multas  foffejjiones 
m^^numque  adeo  dominium 
infra  regnum  hoc  fub  im- 
periofuo  tenuity  in  quitus 
Gallici  funt  loquuti^  quo 
rifpeSu  fiiperioris  ferè 
erdinis  viri  earn  linguam 
didictrunt  :  quandcquidem 
tamen  juris  nojiri  fcrip" 
tores  tam  qui  caufas  ac 
fententias  retuler*,  quam 
autbores  ferè  alii  (excep- 
ta uno  qui  DoSoris  ac 
Studiofi  librum  Anglicè 
compofuit)  lingua  Gallic 
ca  fcripferunty  fcf  elucu- 
brationes  hafce  meas  ea- 
dim  lingua  edendas  duxi  : 
jam  quod  Gallice  baiean- 
tur  relationes  ilia  vete- 
reSf  in  caufa  fuit  cœpe- 
runt  fcribi  fub  imperio 
Edw.  9.  qui  ut  omnes  no-^ 
runty  in  regno  Gallia  pie- 
-num  jus  babuit  ;  variaf- 
que  ejufdem  provincias 
ac  territoria  in  ditione  ac 
pofjejfione  fua  tenuit:  ne- 
que  fane  conducere  aut 
convenire  putabatur^  Jive 
relationes  illasy  five  fta^ 
tut  a  alia  turn  fancita  fer^ 
mène  vernaculo  edcre,  ne 
imperiti  bomines  ex  nuda 
leSione  abfque  vero  in* 
telle ffu  errores  inde  fuge- 
rent^ 
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tenty  fusfque  adeo  cet^ 
ingefdisj  aui  damnum  aU* 
quad  J  aut  cerium  aliquan^ 
do  pemidem  tncurrerenl  : 
cre^tur  etiam  (nee  vana 
fides)  Gulielmum  gent  is 
bujus  fubaélarem^  fofi^ 
quam  legum  AngiU  ek" 
cellenfiam  aique  aquiia^  ' 
tern  pereepiffef^  earum 
nonnullas  in  Nomumniam 
iranftuUffe^  lege/que  illas 
veneres  (fcripias  (ut  aiuui) 
Graces  Lutine^  Britanicè^ 
&  Saxonicè)  ad  commo* 
diorem  ufum  Normanno* 
nauj  Ncrmanmcè  lequi 
docuijfe.  Siua  fané  tictt 
longo  iemporis  intervalh 
fuerint  iwmutat^y  tamen 
vel  in  Hodiemum  ufque 
diem  confuetudinem  Nor^ 
manniàt  nomen  aique  ap* 
pellatitmem  retinent:  con^ 
fimiU  plane  modo  &f  An-- 
gbs  nofiros^  venaiionis 
aueupHj  fcf  c^terorumferè 
iudorumatque  exercitiorum 
ommum  vocabula  docuit^ 
qua  vel  bodie  ufque  ma^ 
neni:  et  tamen  nemo  du- 
àitat  quin  intra  regnum 
bocj  ante  viéloris  illius 
tempera^  ludiiUi  animiquit 
relationes  extiterint. 

Verum  confule  quafo 
frafationem  illam  G«//- 
^Imi  de  Rouil  de  Aler^ 


man  terms  of  hunting^ 
hawking,  and,  in  effeâ,  ol 
all  other  plays  and  paftimes^ 
which  continue  to  this  day  ; 
and  yet  no  man  maketh 
queftion  but  thefe  recréa- 
tions  and  difports  were  ufed 
within  thi«  realm  before  the 
Conqueror's  tinse. 


But   fee  the  Preface  of 

William   de  Rouell  of  A-* 

lenfon  to  his  Commenury 

writtea 
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written  in  Latin,  u^  iht 
book,  called  Le  graund 
Cuftumitr  de  Normandie^ 
entitled  in  Latin,  Dêfcrip' 
tfû  If0rmannia  :  where  he 
ihewethand  proveth  by  o- 
ther  authors,  that  moftof  the 
cuftoms  of  Nôfmârfdy  were 
derived  out  of  the  laws  of 
England,  m  or  before  tlie 
time  of  the  Taid  King  Ed- 
ward the  Confeflbr,  from 
whom  William  Duke  of 
Normandy  did  derive  the 
title,  by  colour  whereof  he 
firft  entered  into  the  crown 
of  England.  If  the  lan- 
guage or  ftyle  do  not  pleafe 
thee,  let  the  excellency  and 
/the  importance  of  the  mat- 
ter delight  and  fatisfy  thee, 
thereby  thou  fhalc  wholly 
addia  thyfelf  to  the  ad- 
mirable fweetnefs  of  know- 
ledge   and   underftanding  : 

i^i!^JâL.  ^»  '^^^'^«^  »^»  ^rba  fed 
lib.i.VaUr,  verUûs  ejl  amanda^  féepe 
^'^••v  autem      reperitur     fimplici- 

tas  veredica^  6?  falfitas 
ccmpqfitûj  qu£  bominem 
fuis  erroribus  allien^  tf 
per  lingua  arnamentiim 
laqueos  dukes  afpergU  : 
€t  doHrifia  in  muUis  ejl  : 
quibus  deeft  oratio.  Cer- 
tainly the  fair  outfldes  of 
enamelled  words  and  fen- 
tences,  do  ibmetimes  fo  be- 
dazzle the  eye  of  the  rea- 
der's mind  with  their  gUt* 


fon  in  eommntarium  fu^ 
ufH  Latine fcripium  ad  It- 
brum,  Gallicè  Le  graund 
CoftumterdcNormandy, 
Latine  defcriptio  Norman^ 
nia  appellatum  :  ubi  ex 
aliis  autbmbus  ftobeti  &f 
demon^at  ,  cunfuefitdines 
iUas  Normannicas  e  legi- 
bus  Anglia  Juiffe  peiitas, 
five  ante  five  non  multo 
poft  Ed.  Confejfaris  tern- 
para,  a  quo  GuUelmus 
Uormannia  dux  jus  fuum 
&  titulum  duxity  cujus 
colore  rrgnum  hoc  An^ 
glia  primo  invafit.  Si^ 
quidem  igitur  relationnm 
iftarum  pbrafis  aut  ftilus 
tibi  minus  arrideat,  at  rei 
ipfius  jubjeEta  pra^antia 
atque  i{tilitas  iâ  deleH.t 
6?  fatisfaciat  ;  unde  fiet 
ut  totum  te  admirabili 
plane  dulcedini  ^cognitio- 
nis  atque  fcientia  dedas 
&  addiees.  In  leSlione  non 
verba  fed  Veritas  eft  a* 
manday  f<epe  autem  repe^^ 
ritur  fimplicitas  veridica^ 
ta  falfitas  compofita y  qua 
bominem  fuis  erroribus  al^ 
licit  y  £5?  per  lingua  orna-- 
rhentum  laqueos  dukes  af» 
pergit  :  et  AoSrina  in  muU 
tis  eft  y  quibks  deeft  oratio. 
Ceriè  quidem  fpeciifs  iff 
pulcbritudo  exterior  poli-- 
torùm  verborum  fenten* 
tiarumque  fucatarum,  ita 
quaH'- 
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fttanddquê  UBori  aciem 
mentis  fplendore  fuo  per^ 
Jlringit^  kt  in  rei  ipfiui 
vifcera  quaji  ac  medullam^ 
penetrate  atque  intro/pi- 
cere  nequtat;  qui  emm 
ftruHorum  verborum  le- 
psres  iâ  feftivitûtes  avide 
venantuTyphra/iumquetra^ 
gicarum  ac  tument*  luxu^ 
riante  quaJi  odore  abri- 
pitur,  fécpenumero  ft  ut 
dum  ad  inanem  oftenta'^ 
tionem  verba  conquirit^ 
rem  amittat  :  etjtcproji- 
cit  ampullas  (â  fefquipeda^ 
Uaverha\  verum  jurifpe- 
riti  nofiri  gravitati  impri^^ 
mis  C(,nveni{  fermone  ap- 
to^  notOy  concifo  uti  :  at* 
que  de  biis  bac  f officiant. 

Fecity  bénévole  leHqr^ 
fuperiorum  elucubration* 
mearum  Jingularis  fane 
approbation  novis  tuis  in'- 
Juper  ajfociata  votisj  ut 
pauca  bac  reverendifft" 
Tnorum  judicûm  atque 
prafidûm  juris  prafian- 
iijjima  fanèjudiiia  ac  de- 
creta  pralo  committam  :  • 
qua  quidem  omnia  ten- 
dunt  velad  veram  quorun^ 
dam  generalium  Jiatuto- 
rum  expcjitionemy  vel  ad 
librorum  noftror*  in  quitus 
difcrepantes  opiniones  oc- 
curruntjjtnjum  ac  Jenten- 
ciam  genuinam  eteplican- 


cering  Ihew,  as  they  cadie 
them  not  to  fee  or  not  to 
pierce  into  the  infide  of  the 
matter;  and  he  that  bufily 
hunceth  after  affcâed  words, 
and  followerh  the  ftrong 
fcent  of  great  fwelling 
phrafesy  is  many  times 
(in  wioding  of  them  in,  to 
fliew  a  little  verbal  pride) 
at  a  dead  lofs  of  the  mat- 
ter itfelf,  and  fo  projicit 
ampullas  &  fefquipedalia  ver- 
ba :  to  fpeak  effeftually, 
plainly,  and  fhortly,  it  be- 
cometh  the  gravity  of  this 
profefllon  :  and  of  thefe 
things  this  little  talle  (hall 
fuffice. 

Your  extraordinary  al* 
lowance  of  my  laft  Reports, 
being  frefhly  accompanied 
with  new  defireSi  have  over- 
come me  to  publifh  thefe 
few  excellent  judgments 
and  refolutions  of  the  re- 
verend Judges  and  fages  of 
the  law,  tending  either  to 
the  true  expofition  of  cer- 
tain general  ads  of  parlia* 
ment,  or  to  the  true  under-  « 
(landing  and  fenfe  of  our 
books,  wherein  there  fcem- 
eth  fome  divcr(ity  of  opi-^ 
nion  ;  and  albeit  they  be  few 
in  number,  yet  many  of 
them  confift  of  divers  (eve* 
ral  points,  and  comprehend 
in  them  many  other  judg-. 
ments  and  refolucLons,which 
never 


To  the  R  E  A  D  E  R. 


never  before  were  reported. 
If  by  thiefe  labours  the  cocn- 
oionwealth  (hall  receive  iniy 
good^  and  the  reader  reap 
the  benefit  that  for  his  read- 
ing and  ftudy  he  deferv- 
eth  ;  I  fhall  have  all  the 
reward  that  for  my  writings 
and  pains  I  dcfire. 

Fak. 


dam.  Et  Ucet  exiguus 
frorfus  Jit  relatarum  hie 
a  me  caufarum  nume- 
rus^  iatè  t omen  patent  ea- 
rum  flurim^t  qttée  &  di- 
verfis  confiant  membris^ 
fff  mult  as  alias  fententias 
atque  conclujiones  nun* 
quam  antebae  in  Jucem 
éditas  compleSuntur  :  ex 
quibus  laboribus  Ji  quidem 
refpub.  emoiumentum,  lee 
tor  fiudiorum  fuorum  con- 
dignum  fruBum  perce^ 
ferity  exiftimabo  me  elu- 
eubrationum  mearumam* 
plum  fane  pramium  con--, 
fequutum. 


Vale. 


Part  m. 
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The   Marquis  of   WlNCHESTERV 
Cafe- 

Trin.  25  Elii.  Between  the  Qqefcn  and 
the  Marquis  of  Winchefter,  which 
began  Mich.  21  6c  22  Eliz* 

THE  Queen  brought  a  writ  of  (a)  error  agaînft  thc,#^j,  Leo„, ,-^ 
Marquis  of  Winchefter,  the  effeâ  of  the  writ  was,  Moor  95. 125, 
that  John  Home»  and  others,  by  their  deed  bearing  date  the  3»3-Co.  Ent. 
loth  day  of  July,  an.  6  H.  8.  gave  to  Lionel  Norreis,  Efq.  *^-  ""'  ^' 
and  to  one  Anne  Milles,  the  manor  of  Merleflon  with  the    > 
appurtenances  in  M^rlefton  in  the  county  of  Berks,  to  have 
and  to  hold  to  the  faid  Lionel  and  Anne  and  to  the  heirs  of 
the  body  of  the  faid  Lionel  ;  and  for  default  of  fuch  iifue^ 
the  remainder  to  Henry  Norrcis,  and  to  the  heirs  male  of  his 
body  :  and  that  Tirm,  Pafch.  ig  H.  8.  the  Marquis  of  Win- 
cbefter  and  divers  others  did  recover  (in  the  life  of  the  faid  [H)  Crqi  EL  •• 
Anne)  the  faid  manor  of  Merlefton  in  Merleflon  againft  the 
faid  Lionel,  in  a  writ  of  entry  in  the  Pod,  in  which  the  faid 
Lionel  did  vouch  one  Thomas  {b)  Chappian,  then  the  com* 
mou  vouchee,  and  judgment  was  given  and  execution  had 
according  to  the  ufual  form  of  commqn  recoveries  :  and  after- 
wards the  (aid  Henry  Norreis  (having  iflue  Henry,  now  Lord 
Norreis  of  Ricote  who  is  now  living)  Pafch.  28  H.  8.  was  at- 
tainted of  high  ireafon  ;  and  afterwards,  the  aad  of  May  in  the 
fame  year,  was  executed.    And  afterwards,  at  a  Parliament 
held  the  1 8th  day  of  June  in  the  fame  year,  it  was  enaâed, 
that  the  faid  Henry  Norreis  the  father,  for  divers  treafons 
by  him  committed,   fliould  forfeit   to  t^e  faid   King  Hen« 
ry  Vill.   his  heirs  and  fucceiTors,   all  fuch  manors,    mDf« 
fuages,   landsi    tenements,  rents,-    r^verfions,    remainders^ 
Vol,  il  A  ufes» 


Winchester's  Cafe^  PirtliL 

mes,  pofleffions,  of^ces,  rights,  conditions,  and  all  other  hid 
hereditaments  which  hci  or  any  other  perfon  to  his  ufe,  then 
had  or  ought  to  have,  of  any  eftate  of  inheritance  in  fee- 
finaple»  fee- tail}  in  ufe  or  in'^fleffion  the  day  of  his  treafent 
committed,  or  at  any  time  after  :  and  afferwards  the  faid  Lio- 
nel died  without  iffue  of  his  hody  ;  and  afterwards  the  faid 
Anne  died  ;  and  thereupon  the  Q^  brought  a  writ  of  error 
àgainft  the  Marquis  of  Winchefter,  the  heir  of  the  furvîvor  of 
the  recoverors  ;  and  the  error  which  was  affigned  was,  becauie 
the  original  writ  eùtry  of  in  thePoft  failed,  and  the  record,  which 
was  removed  out  of  the  Common  Pleas,  was  of  the  manor  of 
Merlefton  rxrm^^r/fV  in  general,  and  not  reftrained  to  any  town* 
And  the  faid  Marquis,  in  bar  of  the  faid  writ  of  error,  plead- 
ed, that  after  the  attainder  of  the  faid  H.N.  the  father,  thcQ;^that 
now  is  (if  (he  had  any  right  to  any  writ  of  error  In  the  cafer 
aforcf.)  by  her  letters  patent,  bearing  date  m  the  14th  year  of 
her  reigUi  of  her  fpecial  grace,  certain  knowledge  and  mere 
motion,  did  give,  grant,  and  re(!ore,  for  her  and  her  fiiccef- 
fors,  to  the  faid  Henry  Lord  Norreis  the  faid  manor  iumpif' 
iinentiis  ;  and  alfo  all  her  right,  eftate,  title,  claim,  intereft  and 
demand  in  the  faid  manor,  to  have  and  to  hold  to  him  and 
his  heirs.  And  upon  this  plea  Popham  the  Q^s  Attorney  did 
'  demur  in  law.  And  this  cafe  was  argued  by  Popham  thef 
Qttefcn*s  Attorney,  and  Egerton  the  Queen's  Solicitor,  in 
maintenance  of  the  writ  of  error  ;  and  by  Plowden  and  Coke 
^or  the  defendant.  And  the  defendant's  counfel  took  five  ex* 
ceptiontf  to  the  writ  of  error. 

I.  That  the  writ  of  error  was  brought  to  reverfe  a  judgment 
for  all  the  manors  where  it  Ihoald  be  but  of  a  moiety,  for  it  • 
appears  by  the  writ,  that  the  recovery  was  void  for  a  moiety 
W  Crb.  Jac.      becaufc  Anne  Milles  {a)  the  other  jomt-tenant  was  not  named 
^5^'  with  Lionel  in  the  #rit,  by  which  one  moiety  was  forfeited 

to  the  Queen  by  his  attainder,  which  the  Queen  by  her  letter»^ 
patent  hath  granted  over  to  the  faid  Lord  Norreis,  and  fo  for- 
ce) 1  Roi.  Rep.    afmuch  as  the  {b)  regiftcr  hath  one  form  of  writ  for  the  whole, 
306.  and  another  form  for  the  moiety,  three  parts,  &c.  this  writ 

ÊuViSSiii  h.  brooght  of  the  whole,  where  it  ihould  be  brought  of  the 
Br.  Maint.  26.  moicty,  ought  to  be  abated.  And  principally,  as  it  was  faid^ 
'^u  Br.  145.  by  one  of  the  défendantes  counfel,  becaufe  it  comes  of  the  plain- 
3M?Cw 'iSl  **^'*  °^"  fliewing,  and  not  by  the  (hewing  of  the  other  fide, 
70, 104.  Hob.'  nor  by  the  finding  of  a  jury,  as  in  {c)  36  H.  6.  27.  b.  it  .is 
164,  i99,«5i,  agreed^  that  in  maintenance  if  itappear  by  the  (^/)  fhewingof  the 
Styî  i^^^I'L^n.  P*^^  himfelf,  that  the  maintenance  be  feveral,  the  writ  Ihall 
41.  3 Leon.  77!  abate;  otherwife,  if  it  be  found  by  verdiA.  Fid.  10  E.  4.  8^ 
siCo.45.a.  iiH.y.  6.  iiAff.  9.  i9Afl'.  14.  aaAiT.  86. 
77^pito?i^'  '^^  fécond  exception  was,  becaufe  it  was  not  ihewrt 
iBrowniiésT  ^at  Hcnry  Norreis,  to  whom  the  remainder  was  limit- 
iSifld.^185.  cd^  had  the  remainder  at  the  tiftie  of  the  recorery^ 
for  the  gift  in  tail  viras  made  xq  6  H.  8.  and  the  rccotcry 

was 
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was  in   19  H,  8.  and  no  continuance  of  eftate,  either  of  thé  • 

edate^tail  in  poflci&on»  or  of  the  remainder,  is  alledged }  and 

that  the  faid  cftatcs  Ihall  tiot  bé  intended  to  continue,  the 

books   in  7  H.  7.  3.  StradJing's  cafe.    Plowd.  fol.  J99,  {h)  |*)  Br.  Pleading 

&  10  H.  7.  a8.  in  Hebbide's  avowry,  were  cited.  '  ^' 

The  third  ejcception  was,  bçcaufe  the  (f) record  of  there-  (0  >  Roll. 75a. 
cover  y  was  of  the  manor  of  Merlefton  tmfh  pirtiruntiisy  and  the  »  Sind.  a9i,»9i. 
writ  of  error  was  to  remove  a  recovery  of  the  mandr  of  Mer- 
]cflon  in  Mcrlefton  turn  UrtimntiUj  and  fo  the  true  record 
was  not  remdved  by  the  faid  writ  of  error,  as  in  the  like  cafe 
is  agreed  in  {d)  9  H.  6.  i.  a.  b.  where  it  is  f^iid,  that  in  all  {i)  Fîtt.  VarN 
cafes  where  a  man  is  to  execute  a  record»  or  to  defeat  a  record,  '"^^*  « 
there,  no  variance  ought  to  be  between  the  irxii  and  the  record,  »  Buift""*^.  ' 
and  with  that  agree  the  books  in  7  (f)  Aff.  5.  and  {g)  26  hû\  {»)  t  Roil.  R^ 
*3i.  in  cafe  of  attaint.  16.  i  BoiA^.iéj. 

The  fourth  exception  was,  becaufe  the  aâ  of  28  H.  8.  upon  I,,  ygliu^*^. 
which  the  writ  of  error  was  founded,  gave  to  the  King  all  the  Codbrs^A. 
manors,  &c.  which  the  (aid  Hen.  Norrcis  then  before  attainted  (/^  *^  yU» 
had  the  day  of  his  treafon  committedj  or  at  any  time  after  \  tncé^tl 
and  it  is  not  (hewed  when  the  treafons  were  committed,  nor  lg)nt.fkiicf» 
that  then  he  had  any  thing  in  the  manor^  which  ought  to  have-  *^^ 
been  avierred  precifely,  as  it  is  agreed  in  Nichol's  cafe»  in 
Plow.  Com.  485  b. 

The  laft  exception  was,  becaufe  although  all  the  rights,  &e. 
hereditaments,  &c.  which  the  £iid  Henry  Norreis  had,  ^c* 
were  given  to  thé  King,  yet  it  doth  not  appear  without  oiEce^ 
whether  he  had  any  right  to  this  manor  :  and  note^  that  al* 
though  after  the  faid  Henry  Norreis  was  executed,  fo  as  by  rea** 
ion  of  his  attainder  he  died  without  heir»  yet  this  writ  of  error 
cannot  be  in  the  King  without  office,  for  by  the  common  law 
fuch  hereditam.  asa  writof  error  (hall  not  be  forfeited,  nor 
can  efcheatj  and  therefore  this  cafe  is  out  of  the  reafon  of  the 
book  in  19H.  7«  for  there  the  land  efcheated,  and  a  freehold 
cannot  be  in  (r)  fufpence.  Butthe  court  did  not  deliver  any  (0  PoftettAwS 
opinion  touching  any  of  thefe  exceptions  to  the  writ  of  error,  ^*  ^ 
but  only  that  it  was  unanimoufly  agreed,  that  by  this  writ  of 
error  the  record  of  the  recovery  was  removed  into  the  King's 
Bench}  for  judgment  was  given  againft  the  Q^ieen  upon  the 
fubfbnceof  the  matter.  And  in  this  cafe  two  points  were 
unanimoufly  refolvedby  Sir  Chrifloper  Wray  Chief  Juftice, 
and  Sir  Thomas  Gawdyt  Knt.  and  the  whole  Court  of  King's 
Bench. 

Firft,  that  this  writ  of  (i)  error  was  not  given  to  the  King  (i)  i  RclL  Rfp. 
ty  any  of  ^he  words  of  the  faid  a£k  of  28  H.  8.  for  three  caufes,  374-  7  ^o-  «3-  •• 
firft,  becaufe  in  this  cafe,  the  terre-tenant  is  i«  by  title,  and  [yt^Si^t^zi, 
the  entry  of  the  perfon  attainted  is  not  congcable  ;  and  there**  313.  Lit.  R^p, 
fore  this  fight  of  aûion,  if  he  had  any,  was  not  given  to  the  100.  Cro*tU 
King  by  any  of  the  faid  words*    So  if  the  faid  Henry  N  orrcis  3«»*  ^'^''*  »'• 
the  fachcr  bad  right  of  formedon  in  the  dcfcender,   after 
A  a  ^fcon* 
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difcommuance  made  by  hjs  father  ;  or  if  Henry  th«  father  ha<t' 
bcQR  difieifedy  and  the  ^ifleifor  had  died  feUcd  before  the  (aid  * 
(«>lfeb.>4ft^     ^â,  fuch  (a)  right  of  aâion  was  not  given  to  the  King  by 
^**  any  of  the  (aid  words  ;  but  if  the  2Ô.  had  been  made  after  the 

difleifni,  and  before  the  defcent,  fuch  right  had  been  given  t^^, 
the  King  by  the  &id  au:  for  the  Juftices  faid,  that  foeh  right, 
for  which  the  party  iiad  no  remedy  bat  by  aâiôn  only  to  re** 
{fi)  Co.  tit.  36S,  cover  the  land,  is  a  thing  which  confifts  only  in  {b)  privity,  an4 
3?2.  b.  which  cannot  efcheat,  nor- be  forfeited  by  the  common  law,  (c) 

%  Roi.  Rep.  3  R.  2.  Entré  sùngêablt  38.  32  H.  6.  27.  2  H.  4.  8.  7  H-  5.  9* 
(cf  î  îtS"  Ui6.  7  H,  +.  6.  &  1 7.  2 1  E.  3. 47.  a.  27  Aff.  32-  49  E.  3. 1 3. 49  Aff. 
Fii(n.4is}.  4.  F.  N.  B.  144.  Stamford  188.  So  that  by  the  {d)  general* 
^i!\^%r'^^  words  of  an  au  of  attainder  all  (e)  rights,  &C-  and  hcredit. 
(e7z  Roi.  Rep.  &c.  (although  iii  truth  the  party  attainted  had  a  right,  which 
3Y4.  PoDea  i].à.  alfo  is  an  hereditament)  ihall  noc  be  given  to  the  King  ;  for 
***^*4^i  a43-  it  would  be  very  vexatious  and  inconvenient,  that  edates  of 
Cro.  ôix.  428»  purchafors  and  others,  after  many  defcents  and  long  pofleifioo» 
429.  Ibould  be  impeached  at  the  King's  fuit»  by  fuch  general  words» 

R^p:  Q;»A.  84.    againft  the  roibn  and  rule  of  the  common  law,  where  all  the 
word$  may  by  reafonable  intendment  be  well  ^tisfied,  fiiU 
fuch  rights,  &c.  which  may  lawfully  efcheat,  or  be  forfeited, 
iknd  rt  was  obferved  by  the  Juftices,  that  by  no  aâof  at- 
tainder that  ever  hath  been  made,  aé\iona  were  given  but 
(f) Hob.  341.     ff)  rîgfcfa  of  emries,i  &c.    AHb  the  ftatutcsof  27  H.  8.  &  31 
ri:)3>H.S.c.x3.  H;8.  (^ )  of  monfaftertes,  and  the  ftatmeof  i  £.  6.  of  chaun-* 
tries,  give  to  the  Kitfg  all  rights,  entries,  &c.  whidi  give  not 
aâions  to  the  King.     And  therefore  it  was-^  agreed  by  the 
(&>  Cro.  Car.      court,  that  a  (A)  right  of  aâion  after  difcontinuance,  defcent, 
i*^  &c.  where  the  entry  was  not  kwful,  was  not  given  to  the 

.    King  by  the  general  words^  of  any  of  the  faid  aâs.     And  fo# 
it  was  laid,  hSive  th^  faid  fbtUtes  .always  been  expounded.- 
Thefame  con ftruâ^ion  hath  been  made  upon*the  ftatuteof  33 
H.S.c^p.  28.  by  which  it  is  enaâped,   *<  That  the  King*9 
**  Majefty,    his  heirs  and  fuçceflbrs,  (ball   have  as  muchr 
*'  benefit  and  advantage  by  fuch  attainders  of  treafon,  as  well 
**  of  ufes,  "rights,  entries,  conditions,  as  pofleffions,  rever» 
^'  fions,'  remainders,  and  all  other  things,  as  if  it  had  beetx 
(fj  3  Inff.  19.      "  done  and  declared  by  Parliament/'    That  a  (1)  right  whicH 
n^tt  **'  ^^^'  confifts  only  in  aûion,  where  the  entry  is  tolled,  is  not  given 
•  Rol.  rV J19,  l<^  the  King  by  that  aft- 

524,  3x5, 420^  It  was  alfo  agreed  by  them,  that  before  thtis  aA  of  [Sy 
10  c"2i  *at'*  ^3  ^'  ^'  ^y  ^^^  general  words  of  any  aft  of  attainder  of 
WiJoSs77.  all  hereditaments,  a  condition  was  not  given  to  the- King  1 
roftea,tt.  a.  and  therefore  by  the  fame  a^,  by  exprefs  words,  eonditiont 
W^*"*'  ♦î**^  arc  given  to  the  King^  and  yet  without  queftion  a  '(f).condi- 
7  Co.  13!  a.        tîon  ÎS  an  hereditament.    A^fo  although  an  ufe  were  an  here^ 

5n>iCo.  i2i.b.  ditament  (for  there  (hall  be  a  {tn)  pojjeffio  fratris  ol  itj  yet  by 
"J^"*  439»    the  general  words  of  all  hereditaments,  an  («)  ufe  was  not  given 
^       '^*         to  the  King  by  any  aft  of  attainder,  but  neither  the  con- 

ditioa 
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dfllidn^  BOrt^eofoy  were  rhihgâ  -forfeitable  by  the  common  H^rér.  499,490 
fciw  ;  and  tfaercfor«  by  the  general  words  of  all  hereditaments,-  ^^^'  '^^* 
tKey  were  not  given  to  the  K.  by  any  aAof  attainder.    Note 
a  (Hvcrfity  between  inheritances  and  chattels;  foras  It  hattr 
been  faid,  aright  of  aâion  concerning  inheritances  is  not  (a)  MCro.Jae.a3# 
forfeited*by  attainder^  bnt  obligation^  ftatutcs,  recogAtfanccs,  ^^^^qJ^J,*^**** 
fcc.  and  other  fack  things  in  aâionare  forfeited  to  the  Ring  by  '^  p^\^  ^^ 
attainder  or  oatkvwryt.     And  it  Was  agreed  by  the  whole  court,  sumf.  Coi. 
that  if  Lionel'  had  made  a  feoffment  in  fcc,  without  warranty,  »W.  a« 
fhai  had  been  a  difcontinuance  for  a  moiety,  for  by  the  feoff* 
ment  the  jointure  was  fevered.    And  note,  that  in  this  cafe  at 
^,  conditions  and  ufes  are  given  by  expreft  words,  for  the 
naker^of  the  aâ  knew,  that  they  would  not  be  given  by  At 
geatni  làrovd  of  hereditaments. 

The  fécond  refolucion  was,  that  in  this  cafe,  H«nry  Nor- 
roi»  had  not  any  right  in  the  moiety  of  the  faid  manor,  for  aF- 
thotogk  the  rec<iverT  were  erroneous  for  want  of  an  original 
{for  it  was  agb'eed  it  was  not  Void,  but  voidable  by  error)  yet 
notwithftanding  as  long  as  the  recovery  ftood  in  its  force,  he 
in  remainder  had  not  any  right  to  the  remainder  in  refpcâ  of 
the  intended  recompence,  but  till  the  recovery  be  reverfed 
by  writ  of  error,  the  remainder  is  barred  for  one  moiety,  and 
be  in  remainder  hath  not  any  right  in  id     And  therefore,  if 
tenant  {h)  in  tail  fuffer  a  common  recovery  erroneouily,  and  (A)Ca  Inft.' 
afterwards  diffcifcs  the  recoveror,  and  dies,  his  iffue  ftiaH  not  be  ^^^^'  ^  ^^• 
remitted,  for  as  long  as  the  recovery  remains  in  its  force,  the 
cftace-tail  is  barred,  quod  fuit  coïKêJJum  per  totam  cyriam.    And 
h  was  (aid  by  one  of  the  defendant's*  counfel,  that  neither  (r)  W  Co.  LU,  349, 
aâion  without  right,  nor  right  without  action  with  a  deflcent,  b. 
&c.  ifaall  make  a  remitter  ;  the  firft  is  apparent,  and  refelved 
by  the  court  in  the  cafe  at  bar.     As  to  the  fécond  it  was  faid, 
that  a  man  fhail  never  be  {d)  remitted,  but  where,  if  tlfe  W  ^.Co.  58.  K. 
right  and  pofieflion  were  in  feveral  perfons,  he  who  had  the  ^- ^'^  349-»-*>» 
right  might  have  an  action  to  recover  the  poffeflfion.   And  that 
appears  by  {/)  Littleton  147.  for  he  faith,  that  one  of  the  (#)Co.  Ut. 
principal  caufes  for  which  the  cftate  in  tail  (hall  be  remitted  ^^*  ^^'  ^®• 
is,  becaufe  there  is  no  perfon  againd  whom  he  can  bring  his    '  '  349*  *• 
writ  oiformedùn^  &c.  and  for  this  caufe  the  law  adjudges  him  ^ 

in  bis  remitter,  in  fuch  plight  as  if  he  had  lawfully  recovered 
the  fame  land  againil  another,  5  H.  7.  38.  a.  Cf)  A  man  fliall  (f)  «R«1.1U|» 
not  be  remitted  to  an  advowfon  appendant  although  he  hath  *'^',^***^**^*^ 
right  to  it  before  he  hath  recontinucd  the  manor  to  which,  ^^^''^^^^ 
&c»  becaufe  before  he  hath  recovered  the  manor  he  haCh  no 
aâîon  ro  recover  the  advowfon.     Soif  a  man  purchafe  an 
advowfon  in  feeV  and  fuffers  an  uforpation  and  6*  months  16 
pa(s,  now  he  hath  right,  but  forafmuch  as  he  hath  no  re- 
medy for  it,  he  (hall  never  be  remitted  to  it,  although  the  ad^ 
vowfon  be  caft  upon  him,  cither  by  defcent,   or  any  other  aft 
in  law,  l^fu  dijimilibus.     And  it  was  refolved  by  the  cour^i 
that  ioafmuch  as  in  the  principal  cafe  Henry  had  no 'right, 

•    A  3  ^ 
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(4)2RoI-itep.    a  fortiori  this  writ  of  ^<f)  error  being  a  Ure  aâîon,  ^bich 
^l^'  l^^^      confifts  more  in  privity  than  an  aâion  which  is  accompapied 
Mo*  125, 323.     vhich  a  right,  is  not  giiren  to  the  King  by  the  general  words 
Lir.  Rf  p.  IPO.      of  the  faid  a£l.     It  is  adjudged  in  Pafcb.  3  E  3.  (47)  74.  that 
Ownf  2T.  ^*^*    whereas  all  the  polTeffions  of  the  {b)  Templars  were  by  aûof 
7  0!  14.  a.        Parliament,  anno  «7  £•  2.  given  and  tran&nitted  to  the  Hof- 
n^  Mo.  3fs»     pitallers,  to  hold  them  in  the  fame  manner  as  the  Templars 
jia,  yo.  S3t,    y^tXa  them,  yet  they  had  not  by  the  faid  .general  words  a  rec» 
^     tory  which  was  appropriate  to  the  Templars  ;  for  that  was  aa . 
inheritance  infeparably  in  privity  annexed  to  ibera.    So  it  ia . 
held  in  35  H^  6.  5$.  that  npoii  the  laid  words  of  the  faid  aâ:^ 
to  hold  them  as  the  Templars  hçld  them^  they  (hall  not  hold  by 
M  7  Co.  i$.x    ^c)  frankalmoigne,  becaufe  that  teniM'e  confifts  only  in  priW- 
Mo.  311, 3«.    ty^  and  for  that  caufe  without  fpecial  words,  it  fliall  notf 
9gainft  the  rule  and  reafon  of  the  common  law»  be  created* . 
Çf^  Ut  i?7«      Tne  fan^e  law  of  a  writ  of  error.    And  although  Anne  Milles . 
was  jointly  feifed  with  the  faid  Lionel  for  hçr  life,  fo  that  as 
well  Lionel  as  the  vouchee  might  have  abated  the  writ,  yet 
vrh^n  the  vouchee,  without  demand  of  any  lien,  enters  gene<T 

Sally  into  the  warranty  ,and  thereby  admits  the  writ  good,  and 
^ionel  recovers  in  value  againft  the  vouchee»  who  enters  ac« 
cording  jto  the  eftate  of  him  who  voucheth,  with  the  remainder 
I  Cp.  76.  b.        over  :  for  this  caufe  it  was  refolved,  that  for  one  moiety  thé 
^\  E  '  *  ^o'       recovery  (hall  be  a  bar  to  the  eftate-tail,  and  to  the  remainder 
»»  *=î'  \  *?•        ajfQ^  becaufe  by  the  recovery  againft  Lionel,  the  jointure  was 
feveredt    And  it  was  faid,  that  common  recoveries,  as  much 
as  any  bçnign  interpretation  of  the  law  will  permit,  ought  to 
^  oe  maintained,  becaufe  they  are  the  common  aiTurances  of  the 

land*  But  it  was  agreed,  that  for  the  other  moiety  whereof 
Anne  Milles  was  tenant  for  life»  the  recovery  was  not  any  bar 
either  to  the  eftate-tail^  which  Lionel  had  expe£Unt  upon  the 
PorUt  x8«.  eftate  of  Anne  Milles,  or  to  the  remainder  of  Henry,  becaufe 
for  this  moiety  Lionel  was  not  tenant  to  the  ùr^ecipei  but  the 
recovery  had  its  operation  againft  him  by  eAoppel  and  con<» 
çluiîon,  which  (hall  not  bind  the  iflue  in  tail  who  claims  pir 
formam  dont, 

Thç  third  caufe  was,  becaufe  Henry  at  the  time^f  his  at*» 

tainder  was  not  intitled  to  have  any  writ  of  error.    And  as  to 

'  '        that,  it  was  agreed,  that  he  who  has  a  remainder  expeâant  up* 

{4}  I  RoL  Rep.   on  an  e(bte-tail,  (ball  have  a  writ  of  {d)  error  upon  a  judgment 

|or.  Bridgm.?!.  given  againft  tenant  in  tail»  al(ho'  there  were  no  fuch  remain- 

PrTiSsfpJ.'s.^   derat  the  common  law;  for  when  the  ùsxvxt  de  donit  conditio 

«ntf/i^«i  doth  enable  the  donor  to  limit  a  remainder  upon  an 

«ftate-tail,  all  aâions»  which  the  common  law  gave  tq  privies 

\n  eftate,  are  bv  the  fame  aâ  as  incidents  tMti  given  alfo» 

according  to  the  rule  of   the  common  law  ;    and  there* 

{orf  thole  in  reveriion  or  remainder  expeâant   upon  an 

'    '  ,  çftatf 
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cflate  for  Hfe,  liad  a  writ  of  error  by  the  common  law»  apoa 
a  judgment  given  agaînfl  tenant  for  life,  although  they  were 
ooi  made  parties  by  aid  prayer,  voucher»  or  receipt  :  (o,  afcer 
the  ftatutc  of  ^  donh  condltionalibuSj  flial]  he  have,  who  haih  a 
reverfion  or  remainder  expeâant  upon  an  eftatetail.     2.  It 
was  agreed  by  them»  {hat  in  none  of  the  faid  cafes,  he  In  re« 
verfion  or  remainder,  who  was  not  party  to  the  firft  record  by 
Tpacber,  &c.  Siall  have  any  writ  of  {a)  error  by  the  common  (ê)iyyniti. 
law,  till  after  the  particular  eftatc  determined,  for  then  he  in  Pjj  '-J^'*  ^**'» 
reyerfioq  or  remainder  ought  to  have  the  land  in  poflcflion,  and  j-?*.  p*i|^*ii^ 
take  the  profits  ;  but  if  he  in  reverfion  pr  remainder  be  made  99.  ê.  %%,  m.  c. 
a  {Jf)  party  to  the  record  by  aid  prayer,  receipt,  or  vpucher,  »>E.  4.  ji.a,* 
dien  he  fhall  have  a  writ  of  error  prcfently,  during  the  life  of  pjij^.^Jl 
the  tenant  for  life,  in  refpeâ  that  he  was  made  party  to  the  {h)  r'ou  748. 
record.     Fidi j^kS.  7.   ijAff.  24.  i8E.  3.  25.    20(30)  E.  42.3.53,54. 
3.  Error  2.  32  E.  3.  fcrror  73.  43^^41.  8H.4  4.  21  H.  6. 
29.  2a  E.  4.  31.  F.N.  B.  21.  c.  99.  c.  And  by  the  faid  differ- 
ences yon  may  reconcile  all  the  (aid  books,  and  many  other, 
betwixt  which,  to  fome  who  obfe;-ye  not  the  faid  diftinâion, 
feems  to  be  contrariety;  but  when  an  erroneous  judgment 
was  given  againil  tenant  for  life,  by  that  his  reverfion  or  re* 
mailler  was  develled,  fo  that  he  could  not  grant  or  transfer 
it  by  ZXÏJ  lineans  to  another.     And  it  was  doubted  he  could 
notpuniih  any  wade  committed  after  the  recovery,  and  divers 
other  mifchiefs,  and  yet  be  had  no  remedy  to  reverfe  it  during 
thé  life  of  the  tenant  for  life.  45  E.  3.  21.  b.  8  H  6.  13  b. 
F.  N.  B.  60.  b.  for  wade.    For  remedy  of  which  mifchiefs, 
the   (tatuteof  (r)  9R.  2.  cap.  3.  was  made,  by  which  it  is  (t)^lDtL^t. 
provided,  that  if  tenant  for  life,  tenant  in  dower,  tenant  by  ^^^'  P'*  ^*    ^ 
the  curtefy,  or  tenant  in  uîl  after  poflibilityof  iffue  extînû,  Uiajoify,. - 
lofe  in  a  pracipe^  &c.   that  he  in  reverfion,  his  heirs  or  fuc-  Cr.  Eiis.  «89. 
ceflbrs,  Aal!  have  an  [d)  attaint  or  a  writ  of  error,  as  well  in  ^-  ^'  ^-  W«^ 
the  life  of  fuch  tenants,  as  after  their  deaths,  and  that  the  ,  Jor^^ic. 
Icnant  for  life,  if  the  judgment  be  reverfed,  (hall  be  reftorcd  10  Co.  44/b. 
to  his  poflcflion  of  the  tenements  fo  loft,  with  the  profits  in  '*?1*5.' ^''^Sî- 
the  mean  time,  &c.    Provided  always,  that  if  tfie  party  fuing  if  pî)tfoi/«7.t 
will  alledge  that  the  tenant  was  of  covin  and  aflent  with  the  Res.  ita,  *  ' 
demandant,  who  recot^ered,  that  fuch  tenements  (hould  be  loft, 
that  then,  although  fuch  tenants  be  living,  yet  reftitution 
fliall  be  made  to  the  party  fuing  of  the  poflcflion,  with  the  .     >. 

mean  profits,  &c.  upon  which  a£t  two  points  were  rcfolved 
by  the  court. 

Firft,  that  although  the  ftatute  fpeaks  only  of  reverfions« 
yet  remainders  are  alfo  taken  to  be  within  the  purview  thereof. 

A4  Seconâly,^ 
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{a)  I  Leon,  iju      Secondly»  that  a  rev<*rfion  or  remainder  (û)  expcâant  upon 
so  Co.  45.  b.      ^^  eftatc-tail  is  out  of  the  words,  and  alfo  out  of  the  meaning  of 
thé  faid  aâ:.    For  in  as  much  as  the  makers  of  the  aâ,  by 
(*)  z  Jonw  4*3.  fi)  fpecial  words,  have  provided  remedy  for  thofe  in  reverfiott 
expeâant  upon  eftates  for  life,  or  in  dower,  or  by  the'curtefy» 
br  in  tail  after  poi&bility  of  iflue  extinâ)  by  this  precife  cnn* 
meration  of  thofe  four  particular  ellates  for  life  (vide  33  H.  6« 
22.  the  like  point  in  cafe  of  receipt)  their  meaning  appears  to, 
(e)  Or.  Cac»        (r)  exclude  reverfions  and  remainders  expefbnt  upon  eftatcs- 
435r  tail,  and  they  had  good  reafon  for  it  ;  for  an  eftate-tail  is  an 

cllate  of  inheritance,  and  therefore  it  was  nut  reafonaUe  to 
gke  him  In  reverfion  or  remainder  expeâant  on  fuch  eftate,  a 
li)  Poft.  fd,      {d)  writ  of  error  during  the  continuance  of  fuch  eftate,  which 
6i.a.  xoCo.      ty  poffibility  may  continue  for  ever.    Note  reader,  upon  ihd 
***  ^  provifo  of  the  faid  aft,  that  if  tenant  for  life  fuffers  a  recovery 

m  a  pracite  by  covin  and  aiTent,  if  he  in  reverfion  or  remain- 
der reveries  the  recovery,  he  (hall  be  reftored  to  the  poffefiion 
and  mean  profits  :  unde  coWgo^  that  the  Parliament  did  adjudge 
(i)  I  Co.  îj.  %.  (uch  recovery  by  covin  and  aiTcnt  (/)  a  forfeiture.    For  other- 
'Îlk)/^'o**6i    ^^'^  *^  would  be  hard  to  reftorc  him  not  only  to  the  pofleflioni 
66. 4  Leon'.  iM.  but  alfo  to  the  mean  profits  ;  and  with  that  agree  the  books  in 
ia6,  i»8,  131.    5  Aff.  3.  14  E.  3.  Receipt  135,  22  Aff.  31.  9  H.  5.  14.  Now 
^  ^^À^Eotte  "^'^^f'^uch  as  it  appears  in  the  cafe  at  bar,  that  Lionel  furvived 
con^abie  49.      Henry,  who  was  in  remainder,  it  was  refolved,  that  Henry 
.  Br.  Forfeiture  de  had,  but  a  pofllbility  to  have  a  writ  of  error,  that  is  to  fay,  if 
iToUe'18    .     I^îo"cl  l^^^  ^*cd  without  iflue  in  the  life  of  the  faid  Henry^ 
10  Co.  44*  »?'     2nd  becaufe  Lionel  furvived  him,  that  poffibility  was  deftroy- 
I4oor»7i.  cd.     Alfç  no  word  of  the  faid  aft  doth  extend  to  give  a  pof- 

sAûd•2»^        Cbîlîtyto  the  King.     Secondly,   admitting  in  this  cafe  tho^ 
writ  of  error  had  been  given  to  the  Queen,  yet  it  was  refolvedji 
that  by  the  general  grant  of  the  (aid  manor  of  Merlefton,  and 
of  all  her  intereft,  claim  and  demand  in  it,  although  it  were 
made  de  gratia  fpeciali^  &  ex  cert  a  fcientia^  IS  mero  motu  ;  that 
tp  7C0.  X}.  t.  the  writ  of  {fj  error  did  not  pafs,  becaufe  if  the  King  could. 
Poft.  II.  â.        grant  it,  it  mud  be  by  his  prerogative,  for  no  common  perfon 
CoJS^M^*       can  do  it  ;  and  there&>re  it  ought  to  be  granted  by  exprefs  and 
(|)  X  JUoa.  ^^l.  precife  words.    And  it  was  faid,  it  was  adjudged  in  {g)  Cro* 
^'  *♦!•  ^^  mer's  cafe,  8  Eliz.   That  where  by  the  attainder  of  a  diflcifec» 
?r4.  jÊus*       *  "^'^^  '°  certain  land  efcheated,  and  was  forfeited  to  the  Queen, 
and  after  tlie  death  of  the  difleifee,  the  Queen,  by  her  letters 
patents  de  gratia  fpeàali^  ex  certa  fcientia^  W  mero  motu^  grant- 
ed all   the    Unds,    tenemeotSj    rights   and    hereditaments 
'tebich  fte  had  by  the  attainder  of  the  difleiflee,  that  in  tha( 
çalê  fucb  a  bare  right  flioulc^  not  pafs  by  the  faid  general 
yrvrd&i)f  the  King^  but  if  it  could  be  granted  at  all,  it  ought 

'    t* 
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to  have  been  granted  with  a  fecctal  recital  hj  exprefs  and 

i^cîàl  words  j  which  cafe  was  amrmcd  to  be  fiood  law  by  the 

whole  cotirt*    And  therewith  agrees  3^H.  8.  or.  (tf^chofe  io  T')  tLmia;^ 

ââion  14.    If  an  Abbot  before  the  dii!blution  was  difleifed» 

and  the  King  after  the  diflblution  grameth  over  the  land  by 

général  words,  this  right  (hall  not  pafs.     And  Sir  Chriftopher 

Wray  faid,  that  he  had  conferred  with  the  Lord  Andcifon, 

Cbi^  Jufticeof  the  Common  Pleas,  and  Sir  Roger  Manwood, 

Chief  Baron  of  the  Exchequer,  and  divers  other  Ju^ices,  and 

diey  were  unanimosfly  of  their  opinion.     And  afterwards,  for« 

afmuch  as  it  appeared  to  the  coart,  that  the  faid  common  tt^  ' 

covery  was  ^roneous  for  want  of  an  original  ;  for  that  caufe 

a  fpecial  judgment  was  entered,  that  is  to  fay,  becaule  upon 

the  matter,  no  writ  of  error  in  this'cafc  was  given  to  the  Qj 

Idea  domina  rtgina  nihil  capiat  per  breve. 

Note  reader,  for  the  faid  point  of  com.  recovery  there  was  Owenina 
a  cafe  in  the  Common  Pleas,  Trin.  27  Eliz.  Rot.  276.  be-  Morgan't  c«fc 
twccn  {b)  Owen  and  Morgan,  and  the  cafe  was  fuch  ;  George  y^^  *^    *** 
Owen  brought  a  Sare  facias  againft  £dw.  Morgan,  to  execute  (h)  %  lui.  j^^ 
a  remainder  of  certain  land  limited  to  biro  by  fine,  and  (hew-  JJ^  "<^ 
cd,  that  Rice  Owen  was  feifedof  the  foid  land  in  fee,  and  t  Anà^'isL 
Içvied  a  fine  thereof  to  Rich.  Owen  and  Thomas  Monington,  Goaia.  ifi. 
and  to  the  heirs  of  Richard,  who  granted  and  rendered  it  to  '  J^^  3H» 
the  (aid  Rice  and  Lettice  his  wife,  (who  was  not  party  to  the  cr.  cinuu 
writ  or  conufance)  and  to  the  heirs  of  the  body  of  the  faid  4  Udo.  s6,*9j» 
Bice  ;  and  Lettice  died,  and  afterward  Rice  died  without  iflue,  ***• 
wherefore  he  prayed  to  have  execution.  The  defendant  plead- 
ed in   bar  a  common   recovery  had  againft  the  faid  Rice  as 
tenant,  with  voucher  over  of  the  common  vouchee,  which 
jecovery  was  to  the  ufe  of  the  defendant  and  his  heirs,  and 
that  Rice  furvived  Lettice  :  the  phintiiF  replied  and  faid,  that 
the  faid  Letice  was  alive  at  the  time  of  the  (aid  recovery,  upon 
which  the  defendant  did  demur  in  law.     And   it  was  ad* 
judged  for  the  plaintiff.    And  in  that  cafe  two  points  were 
refoived. 

1.  Although  Lettice  was  not  not  (c)  party,  cither  to  the  writ  (0  Co.  Lit. 
or  to  the  conufance,  and  although  it  appeared  In  the  fame  re-  3'^*^  373* 
cord  that  (he  was  a  ftranger,  and  not  party  ;  yet  the  grant  and  Jj'  j^\J'  *^'  *' 
read,  by  fine  to  her  was  not  (d)  void,  but  voidable  by  error,     {jj  kelw.  19.  b. 

2.  That  this  recovery  againft  the  hufband  only,  (hould  not 
bind  the  remaind.  for  between  hufbandand  wife  there  are  no 
moieties,  and  the  hu(band  hath  not  power  to  fever  the  jointure, 
nor  to  difpofe;  of  any  part  of  the  land  ;  and  he  daring  the 

wife's  life  is  not  feifed  by  force  of  the  tail,  and  by  no  ad  Cr.Cw.  ni. 
that  he  can  do,  can  he  execute  it  for  any  part  ;  fo  that  the  '  ^'^^^'  ^3« 
precipe  being  brought  againft  him  alone,   the  recompcnce  ca\itifi. 
cannot  for  any  part  enure  to  the  eftate-tail,  or  to  the  re-  wins.  Mm. 
mainder,  for  to  the  whole  eftate  it  cannot  enure,  becaufc  the  7^7* 
wife  had  a  Joint  eftate  with  him  in  pofld&on  at  the.  tia»e 
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•f  the  recovery  who  was  not  party  to  it,  and  for  a  moiety  it 

cannot  be  good,  for  there  are  no  moieties  between  huiband  and 

wife,  and  the  eftate  of  him  in  remainder  doth  dépend  upon 

the  entire  eftate  made  to  the  hufband  and  wife,  and  not  upon 

any  efbte  made  to  the  hufband  alone»  or  which  refts  in  the  dif« 

polal  of  the  huiband  for  any  part  ;  and  therefore  the  recom- 

pence  recovered  only  by  the  hufband  in  this  cafe»  cannot  enure 

to  him  who  hath  the  remainder  which  depends  upon  a  joint 

and  undivided  efbte  made  to  the  hufband  and  wife,  and  the 

jointenancv  between  the  hufband  and  wife,  cannot  be  fevered, 

C9.  Ut  187,       bj  the  juQgment  againfl  the  hufband  and  although  the  hufb. 

hath  the  fole  eilate  of  inheritance,  yet  becaufe  by  no  pofIibiIi« 

ty  it  can  be  executed,  nor  the  jointure  fevered  during  the 

wife's  life,  for  this  caufe  4t  is  as  much  as  if  the  hufband  had 

had  a  remainder  in  tail  expeâant  upon  an  eflate  for  life  ;  in 

which  cafe  a  common  r^Mrovery  had  againfl  him  (hall  not  bind, 

becaufe  be  was  not  tenant  to  the  préecipe^  nor  feifed  by  force  of 

the  tail,  but  (hp  recovery  as  to  the  eflate -tail  of  the  hufband 

{a)  Poftea  5T.  u  fooke  its  efFeâ  by  eftoppel  and  {a)  conclufion  :  and  therewith 

(*)  Fitx.  Fattxe^   agrccs  {b)  12  £.4*  14.  b.  that  againfl  a  common  recovery 

lol  Br?F«iifier  againfl  the  ancef^or  in  tail,  the  iflue  may  fày,  that  the  ancef« 

de  Recovery  30.   tor  was  not  tenant  tanpon  brtvis. 

Br.  Brief  374.  ^]fQ  jf  tenant  in  tail  do  difcontinue  the  tail,  and  take  back 
8  Co!  77! 78?*'   *  "^^  efbtc-tail  to  himfclf,  and  afterwards  a  writ  of  right  is 

3  Co!  59!  jSE.  brought  againfl  him,  and  he  vouch  the  com.  vouchee,  and 
1»  4.  5-  judgin*  be  given  accordingly  j  in  this  cafe  it  is  adjudged,  fcU. 
(c)Br.Rc«ii.  .^  ^^j  12E.4.  I9.(i)  14E.  4.  i.a.  that  theifTuc  in  tail  fliall 
X  Co.  87.  b.  not  be  barred  for  the  firft  intail,  becaufe  his  father  was  not  at 
W  ^r.  Tail  36.  the  time  of  the  recovery  feifed  by  force  of  that  intail,  in  lieu 
Si's.  whereof  recompence  can  enure  :  fo  {e)  if  land  be  given  to  the 
[€)  i  And.  44,  hufband  and  wifct  and  the  heirs  of  their  two  bodies  begotten, 
^  S^'  ^'1'  ^^  ^^^  hufband  alone  fufFers  a  com.  recovery,  it  fhall  not  bind 
jUf.  108.        the  eflate-tail  rfljj/i  quafupra.    And  although  the  hufband, 

4  Col  2.  b.         ^^^  fufFcrcd  the  com.  recoy.  in  the  principal  cafp  of  Morgan 

and  Owen,  furvived  the  wife,  it  is  not  material,  for  the  law 
will  adjudge  upon  the  cafe,  as  it  was  at  the  time  of  the  re* 
covery. 


CUPPLEDIKE'5  Cafe, 

Note  Reader,  for  this  Point  of  a  common  Recovery; 
there  was  another  Cafe  refolved,  Pafch.  44  Eliz.  in 
the  Court  of  Wards,  between  Thomas  Cuppledike, 
the  Queen's  Ward,  plaintiflT,  and  Edward  Cupple- 
dike.  Defendant  ;  and  the  Cafe  was  fuch,  8^c. 

IT^T^'  T^RANCIS  CUPPLEDIKE  and  Elizabeth  hts  wife  were 

Reg.  Eiix.  J/    feifed  of  the   manor  of .  Harrington  in  the  county  of 

aR^.  395;  Lincoln,  to  them  and   to  the  heirs  males  of  the  body  of 

.^it.  3:1.  .  YnxiQiB^   the  remainder  to  Thomas  Cuppledikc,  father  of 
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Thomas  Cuppledikct  now  ward  to  the  Qoeen,  In  tail,  with  a 
remainder  over  in  tail,  the  reverfioD  to  Francis  and  his  heirs  : 
Francis  levied  a  fine,  Oâ.  Mich.  36  &  37  Eliz,  to  Thomas 
Seaton,  and  Rob.  Becket,  and  to  the  heirs  of  Thomas,  to  the 
ufe  of  them  and  their  heirs  :  Hil.  37  Eliz.  Curtife  and  Dud* 
ley,  by  writ  of  entry  in  the  poft,  recovered  againft  Seaton» 
and  Becket  the  laid  manor,  who  vouched  Francis  only»  who 
(tf)  vouched  over  the  common  vouchee,  and  judgment  and  {sJCcMt, 
feiGn  had  accordingly,  the  (aid  Eliz.  then  being  alive,  which  37>*  ^« 
recovery  was  to  the  ufe  of  Francis  for  life,  and  after  to  the 
ufe  of  Eliz.  for  life,  and  after  to  the  ufe  of  Francis  and  his 
heirs  •  Francis  by  his  will  in  writing  devifed  the  faid  manor 
to  the  laid  Edward  Cuppledike,  and  died  without  ifltie  male: 
and  now  the  queilion  was,  whether  by  this  common  recovery.  See  1  Salk. 
the  remainder  in  tail  were  barred  or  not.  forafmuch  as  the  S^^'  i^' 
vlfe,  who  had  an  eftate  with  Francis,  was  not  vouched.  And 
after  argument  before  the  two  Chief  Juftices,  Popham  and 
Anderfbn,  Pepper  furveyor,  and  Heiket  attorney  of  the  Court 
of  Wards,  it  was  refolved,  that  this  recovery  fliould  bind  the 
remainder,  for  here  was  a  lawful  (^)  tenant  to  the  pracipe;  and  (^)  s  Co.  js.  u 
although  Francis  who  had  the  eftate-tail  be  only  vouched  ;  »  Rot*  »9S* 
and  not  Ellz.  who  had  a  joint  eftate  with  him,  yet  Francis 
coming  in  as  vouchee,  he  comes  in  in  privity  of  the  eftate-tail,  HoK.  «5,  zs. 
and  not  of  any  other  eftate,  and  the  recovcror  in  value  gave  '  ^^'  ***•  **• 
recompence  to  the  tail  which  Francis  had,  and  to  the  remain- 
ders over  :  fo  it  was  held,  if  A.  (c)  tenant  in  tail,  the  remain-  (i)  Hob.  33S. 
der  to  B.  in  tail,  the  remainder  to  C.  in  tail,  the  remainder  Heti.  156. 
to  D.  in  fee,  A.  makes  a  feoffment  in  fee,  the  feoffee  fuffers  îJJ.  àJi^.'  ^^  • 
a  common  recovery  in  which  B.  is  vouched,  and  he  vouches 
the  common  vouchee,  in  this  cafe  A.  is  not  bound,  but  B. 
and  all  the  remainders,  over  barred  :  for  although  by  the  feoff* 
ment  of  A.  all  the  the  remainders  were  difcontinued,  and  the 
cftates  which  B.  C.  and  D.  had,  became  converted  to  mere 
rights  ;  and  although  the  remainders  can  never  be  remitted  be- 
fore the  eftate-tail  in  poffeffion  be  recontinued  s  yet  in  cafe  of 
9  com.  recovery,  which  is  the  com.  affurance  of  the  land,  he 
who  comes  in  as  vouchee  (hall  be  in  judgm.  of  law  in  in  pri* 
vity  of  the  eftate  which  he  had,  although  the  precedent  eftate, 
9pon  which  the  eftate  of  the  vouchee  depends,  be  devefted  or 
difcontinued. 

$0  in  the  cafe  at  bar,  although  the  eftate  of  the  wife  be  not  1  Salk.  56S. 
recontinued,  yet  the  huft)and  as  vouchee,  ftiall  be  in  judgm. 
of  the  law  in  of  his  eftate  tail  ;  and  the  cafe  is  the  ftronger, 
forafmuch  as  the  eftate  of  the  wife  was  put  to  a  right,  fo  that 
pow  the  huft)and  comes  in  as  fole  tenant  in  tail,  and  cannot  be 
jointly  feifed  with  his  wife,  forafmuch  as  (be  is  not  vouchees 
and  cannot  be  in  of  another  eftate,  becaufe  once  he  had  an 
fftatetail,  and  now  comes  in  as  vouchee  :  but  if  the  hufb.  and 
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wife  had  had  a  joint  cftate  to  thfm,  send  td  the  htàn  6f  thdf 
bodies,  with  the  reinain<lcr5  over,  and  the  hnfband  only  ha<t 
been  Toudied»  there  re  majBe  doubted  if  the  eftate  taH'  (half 
be  barred,  beeaufe  the  wife  had  a  joint  eftateof  inheritance 
with  him  ;  bnt  here  the  inheritance  was  only  to  the  huffband. 
And  the  eafe  which  Plow,  pots  ûrgiundâ^  in  Mànxel^s  cafe,  ibl. 
8.  b.  Thar  if  a  {a)  gift  be  made  to  J.  and  to  the  heirs  males  of 
the  body  of  his  wife  begotten,  and  he  hath  ifbea  fon,  and 
afterwards  the  wife  dies,  and  he  difeontinaes,  and  takes  an 
cftate  to  hinrao^to  the  heirs  females  of  the  body  of  his  fecond 
wife,  and  afterwards-difeonrinues  again,  and  taketh  an  eftattf 
back  to  him,  and  to  the  heirs  females  of  his  body,  and  after-* 
wards  difcominnes  again,  agarnft'  whieb  hft  difcontinnee  a 
connnon  recovery  is  had,  in  which  ihe  tenant  in  taii  i^^uch- 
ed,  '  and  vouches  oveir  the  common  vouchee,  and  afterward»^ 
dies,  and  his  three  iflues  brrag*  feveraf  farmedmf  in  the  de* 
fcendcr,  they  fhaH  be  all  barred  by  the  feid  recovery';  for  in- 
jtidgmcnt  ot  law,  when  he  generally  enters  into  warranty,  he 
comes  in  of  all  his  fever^l  crates,  which  (hall  be  ail-baned  in  re- 
fpe3  of  one  and  the  {è)  fame  recompence,  was  agreed  to  be 
good  law  by  the  two  Chief  Juftices  ;  but  jthe  opinion  of  Plow, 
in  the  other  point,  if  tenant  for  life  be,  the  remainder  or  re- 
verfion  over  in  tail,  that  if  a  common  recovery  be  had  againil 
him  in  remainder  or  reverfion,  it  (hall  bar  the  eftare*tail,  wat 
(f)  denied  by  them  all  ;  for  there  is  no  tenant  to  the  pracipii 
but  only  by  admittance  and  conclufion,  which  fliall  not  bind 
the  iflue  in  tail.  And  this' cafe  at  the  bar  is  not  to- be  likened' 
to  the  fatd  cafe  of  (^)  Owen  and  Morgan,  f^r  in  this  cafb  tbofe, 
againft  whom  the  pracipe  is  brought,  arc  lawful  tenants  to  thcf 
pracipi  \  and  when  the  hufband,  who  bath  the  e(Tate-tail  only 
is  vouched,  he  comes  in  a^  fole  tcnai^f  in  tail,  and  all  the 
eftate  is  in  him,  and  nothing  then  remains  in  the  wife  but  a 
right,  and  when  he  who  trath  the  eftate-tail  is  vouched,  ho 
cannot  be  in  of  another  cftate,  being  vouchee,  as  it  afppears 
before'.  Fide  8  Eliz.  Dyer  252.  b.  {e)  Kniveton's  cafe,  which 
in  effeâ  was,  that  tenant  for  life,  and  he  in  remainder  in  tail 
fuflered  a  common  recovery,  in  which  they  both  vouched  the 
common  vouchee,  it  (hall  not  bind  the  tail,  for  he  in  remain* 
der  intail  is  not  tenant  to  the  pracipff  but  the  tenant  for  life^ 
and  in  truth  the  land  is  recovered  againft  the  tenant  for  life 
only,  and  the  recompence  cannot  veft  in  him  in  remain<}er 
only,  forafmuch  as  the  land  is  in  truth  recovered  againft"  the 
tenant  for  life,  and  he  in  remainder  was  never  feifed  by  force 
of  the  tail.  And  according  to  this  it  was  adjudged  in  the 
Common  Pleas,  between  {/J  Leach  and  Cole,  in  repUvim^ 
M.  41  &  42  Elir.  Rot;  1703. 
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Pafch.2(>  Eliz.  But  the  Plea  began  P^iô. 
20  Eliz.  Rot,  140.  in  the  Exchequer. 

(a)T  N  an  information  upon  an  intnifion  in  tlie  Excliéque^  (a)  Moor  %%%*, 
X.  againft  Hcydon,  for  intruding  into  certain  lands,  '&c.  Co.  Ent  37». 
in  the  county  of  Devon  :  upon  the  general  ifTue,'  the  jurors  "]^^^;  J{^"* 
gave  a  fpecial  verdiâ  to  this  effeâ  :  1Î7.  slv.  66.  * 

Firft,  they  found  that  parcel  of  the  lands  in  the  information  9  Co.  105.  a, 
was  ancient  copyhoWsof  the  manor  of  Ottcry,  whereof  the  *^^5®^ 
Warden  and  Canons  regular  of  the  late  College  of  Octery  were 
feifed  in  the  right  of  the  faid  college  ;  and  that  the  Wardeit 
and  Canons  of  the  faid  college»  22  H.  7.  at  a  court  of  the  faid 
manpr^  granted  the  fame  parcel  by  copy»  to  Ware  the  father 
and  Ware  the  fon,  for  their  lives,  at  the  will  of  the  lord,  ac« 
cordirtg  to  the  cuftom  of  the  faid  manor;  and  that  the  reft  of 
the  land  in  the  information  was  occupied  by  S.  and  G.  at  tbc 
will  of  the  Warden  and  Canons  of  the  faid  college  for  the  time 
being,  in  the  time  of  H.  8.  And  further,  that  the  faid  S.  ané 
G.  fo  poffefled,  and  the  faid  Ware  and  Warç  fo  feifed  as 
aforeiaid,  the  (aid  Warden  and  Canons  by  their  deed  indented/ 
dat.  12  Jan.  anno  30  H.  8.  did  leafe  the  fame  to  Heydon  the 
defendant,  for  80  years,  rendering  certain  rents  feverally  for 
feveral  parcels  i  and  found  that  the  faid  feveral  rents  in  Hey- 
don'sleafe  refervcd,  were  the  ancient  and  accuftomcd  rents  of 
the  lèverai  parcels  of  the  lands,  and  found,  that  after  the  {aid 
Icafe  they  did  furrender  their  college,  and  all  the  poffelfion 
thereof,  to  King  H.  8.  And  further  found  the  ftatute  of  {h)  (èJ^tU,  f.c.f fi 
31  H.  8.  and  the  branch  of  it,  /cil.  by  which  it  is  enaâed, 
f  Tteit  if  any  Abbot,  &c.  or  other  relig«  and  ecclef.  houfe  or 
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^  Place»  within  one  year  nest  before  the  firft  day  of  this  pre^ 
'<'  fent  parliamenti  hath  made,  or  hereafter  Ihall  make  any 
*'  Jeafe  or  grant  for  life,  or  for  term  of  years,  of  any  manors, 
*<  in«fluâge«i  lands,  &c.  and  in  the  which  any  efiate  ùr  in^j  • 
*<  tereft  for  life,  year  or  years,  at  the  time  of  the  making  of 
**  fuch  grant  or  leafe»  then  had  his  being  or  continuance,  or 
<*  hereafter  (hall  have  his  being  or  continuance,^  and  not  de- 
*'  termined  at  the  making  of  fuch  leafe,  &c.  Or  if  the  ufual 
'*  and  'd\d  rents  and  farms  accûftomed  to  bêTyielden  and  re- 
**  fervcd  by  the  fpace  of  twenty  years  next  before  the  firft  day 
•  **  of  this  preCbnt  parliament,  is  not,  or  be  not,  or  hereafter 
'<  (hall  not  be  thereupon  referved  or  yielded,  &c.  that  all  and 
**  every  fuch  leafe,  &c.  fhall  be  utterly  void.'*  And  further 
found,  that  the  particular  eftates  aforefaid  were  «determinedf 
and  before  the  intrufion  Heydon's  leafe  began  ;.  and  that  Hey- 
don  entered,  &c.'  And  the  great  doubt  which  was  often  de- 
bated at  the  bar  and  bench  on  this  verdi£t,  was,  whether  the 
copyhold  eftateof  Ware  and  Ware  for  their  lives,  at  the  will 
of  the  lords,  according  to  the  cuftom  of  the  faid  manor,  fhould 
in  judgment  of  law  be  called  an  eftate  and  in  tereft  for  livesi 
within  the  faid  general  words  and  meaning  of  the  faid  a£t. 
And  after  all  the  Barons  openly  argued  in  court  in  the  fame 
term,  fiil.  Pafcb.  26  Eliz.  and  it  was  unanimoufly  refolvedby 
Sir  R»ger  Manwood,  Chief  Baron,  and  the  other  Barons  of 
the  Exchequer,  that  the  faid  leafe  made  to  Heydon  of  the  faid. 
parcels,  whereof  Ware  and  Ware  were  feifed  for  life  by  copy 
of  court-roll,  was  void  ;  for  it  was  agreed  by'  them,  that  the 
faid  copyhold  efhte  was  aft  eftate  for  life,  within  the  words  and 
meaning  of  the  faid  a£t.  And  it  was  refolved  by  them,  that 
to  Moor  lit.  {or  the  fure  and  true  {a)  interpretation  of  all  ftatiites  in  general 
3t!'b!*Crol  Off.'  ^  ^^  ^^^  ^  beneficial,  rcftriftivc  or  enlarging  of  the 
45!  S3.  '  common  law,}  four  things  are  to  be  difcerned  andconfidered. 

(^)  Poph.  74*         (i)  X,  What  was  the  common  law  before  the  making  of  the 

au? 
WaRoLRepi        (^)  2,  What  was  the  i^îfchîcfand  dcfefk  for  which  the 
^  '  common  law  did  not  provide  ? 

3.  What  remedy  the  parliament  hath  refolved  and  appointed. 
(à)  Hard.  s7.  to  curc  the  difcafc  of  the  common  weath  i 
Cro!*cw*8  ^'^  ^"  **  '^^^  ^"*^  reafon  of  the  remedv  ?  and  then  the  office 
533.  Co.  Uu  of  all  the  judgesis  always  to  make  fuch  {d)  conftruûlon  as  ihall 
3S1.  b.  I  Co^  fupprefs  the  mifchiefi  and  advance  the  remedy,  and  to  fupprefs 
'*3'  ■'  L*r£?*  fttbtle  inventions  and  cvalions  for  continuance  of  the  mifchief, 
4t!  sBaift.  1S7.  and  pro  privaio  commodo^  and  to  add  force  and  life  to  the  cure! 
Hob.  97.  I  Rol  and  remedy,  according  to  the  true  intent  of  the  makers  of 
^ep.  t6i,  166.  ^Ijç  jj£j^  p^q  y^^Q  publico.  And  it  was  faid,  that  in  this  cafe 
n.   rgument    ^^  commoo  law  was,  that  religious  and  ccdciiaftical  per- 

fons' 
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fons  might  have  made  leafes  for  as  many:  years  as  the^  plcafecf/ 

the  mifchief  was,  that  when  they  perceived  their  houles  would 

be  diflblved,  they  made  long  and  unreafonable  leafes  :  now 

the  ftat*  of  31  H.  8.  doth  provide  the  remedy,  and  principally 

for  fucb  religious  and  ecclefiaftical  houfes  which  (hould  be  ^^*^^\  ^  ** 

diflblved  after  the  aâ  (as  the  faid  coliege  in  our  cafe  was)  that  !  Bu^ftfi»'.^ 

all  leafes  of  any  land,  whereof  any  cftate  or  intereft  for  life  or  Moor  60. 

years  was  then  in  being»  (hould  be  void  ;  and  their  retffoa  x  ^^^*  331* 

was,  that  it  was  not  necefiary  for  them  to  make  a  new  leafe 

fo  long  as  a  former  had  continuance  ;  and  therefore  the  intent 

of  the  aâ  was  to  avoid  doubling  of  eftates,  and  to  have  but 

one  fingle  eftate  in  being  at  a  time:  for  doubling  of  eftate» 

implies  in  itfelf  deceit,  and  private  refpeâ,  t6  prevent  the 

intention  of  the  parliament.     And  if  the  copyhold  eftate  for 

two  lives,  and  the  leafe  for  eighty  years  (hall  ftand  together, 

here  will  be  doubling  of  c&ztcs  final  (sT  /iiful,  which  will  be 

againft  the  true  meaning  of  parliament. 

And  in  this  cafe  it  was  debated  at  large,  in  what  cafes  the 
general  words  of  aâs  of  parliament  (hall  extend  to  copyhold 
or  cuftomary  eftates,  and  in  what  not  ;  and  therefore  this  rule 
was  taken  and  agreed  by  the  whole  court,  that  when  an  a£t  of 
parliament  doth  (a)  alter  the  fervice,  tenure,  intereft  of  the  («}€»•  Ctr.  4t, 
land,  or  other  thing  in  prejudice  of  the  lord,  or  of  the  cuftom  43t  ^i^^l 
of  the  manor,  or  in  prejudice  of  the  tenant,  there  the  general  Ô*  Benl.  163.'* 
words  of  fuch  aâ  of  parliament  (hall  not  extend  to  copyholds  :  3  Baia.  i5si, 
but  when  an  aft  of  parliament  is  generally  made  for  the  {b)  ^*'^'  433* 
good  of  the  weal  public,  and  no  prejudice  can  accrue  by  rea-  //)^oor  jit.  ' 
ion  of  alteration  of  any  intereft,  fervice,  tenure  or  cuftom  of  Cro.  Car.  42/ 
the  manor,  there  many  times  copyhold  and  cuftomary  eftates  ^^ô^.^"^**  •'* 
are  within  the  general  purview  of  fuch  a6b*    And  upon  thefe^'^j  3^  i  Wiffon 
grounds  the  Chief  Baron  put  manv  cafes,  where  he  held,  that  %7,  %  wiifon 
the  ftatute  of  (r)  Weft.  2.  di  donu  conditionalibus  did  not  ex-  ♦J®*  J**^.'*** 
tend  to  copyholds  ;  for  if  the  ftatute  alters  the  cftate  of  the  ^,2.'  mt.l^u 
land,  it  will  bealfoan  alteration  of  the  tenure,  which  would  307. 149. 1  Le- 
be  prejudicial  to  the  lord  :  for  of  neceffity  the  donee  in  tail  of  <>«•  »7|«  Popi»- . 
land  ought  to  {d)  hold  of  his  donor,  and  do  him  fuch  fervices  ^j^j.^HaVi  4^3' 
(without  fpecial  refervation)  as  his  donor  doth  to  his  lord.         1  rÔi.  S3S.  Litr 

.2.    Littleton   faith,   lib.   i.  cap.  9.   That  although  fome  fea.  76. 9  Co. 
tenants  by  copy  of  court- roll  have  an  eftate  of  inheritance,  6a  iX  Ico^ 
yet  they  have  it  but  at  the  (/)  will  of  the  lord,  according  %%,  a.  ' 
to  the  courfe  of  the  common  law.     for  it  is  (aid,  that  if  WCr.  Car.^3, 
the  lord  put  them  out,  they  have  no  other  remedy  but  to  tg)V\u  (tCt,  77. 
fue  to  their  lord  by  petition,  and  fo  the  intent  of  the  ftatute  %  Co.  17.  a." 
di  dents  conditionalibus  was  not  to  extend  (in  prejudice  of  lords)  ^9\  37-  b- Co. 
CO  fuch  bafe  eftates,  which  as  the  law  was  then  uken,  was  but  at  ^v  ^  ^  q^' 

the  11.  a.  Hetl.  6. 
9  Co.  105.  a. 
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tlie Willed  the  lord.  And  the  ftatute  faith,  J^p^^f  vâtuwtmi 
donaUris  in  carta  dont  fui  mamft/li  nspfijf.  de  C0ttro  où/erifetur  r 
fo  that  which  (hall  be  entailed^  ought  to  be  fuch  an  beredita-« 
mtnt,  which  is  given)  or  at  lead  might  be  given  by  deed  or 
charter  in  tail. 

3.  Forafmuch  as  great  part  of  the  land  within  the  realm»  !#• 
in  grant  by  copy,  it  will  be  a  thing  inconvénient)  and  occafioit 
W^Môdrttf.  great  fuit  and  contention»  that  copyholds  fliould  be  {a)  en* 
lav.  67.  Cio.  El.  tailed»  and  yet  neither  fine  nor  common  {h)  recovery  baf 
î*Liol%  ?*'  *^°*  ^  fo  as  he  who  hath  fuch  eftale  cannot  (without  the  affcnt 
Poph.°34. 118.  of  ^^^  ^^^^  W  committing  a  forfeituie»  and  taking  a  new* 
t  Sand.  42s.  eftate)  of  himfelf  difpofe  ofit»  either  for  payment  of  bis  debts^ 
**Coi  *o<a.**  ^^  advancement  of  his  wife»  or  his  younger  children  i  wbere- 
1  Rol.'sjs.  Co,  fof^  he  conceived  that  the  ftatute  de  d^nis  eondittenalibus  did  not 
Lit.  6o.  a.  b.  extend  to  copyholds,  quedfmit  cêmifflim  ptr  Uiam  curiam.  BoC 
'  o»*'  ^*a'  *^  *^  ^*®  ^^  *^  ftatute  without  fpccial  cuftom»  doth  not 
Moot  iSS.'*  extend  to  copyholds  ;  but  if  the  {c)  cuftom  of  thç  manor  doth 
\h)  Cro,  Car.  Warrant  fuch  eftates,  and  a  renuiinder  bath  been  limited  over 
^68*0  ^\  ^  enjoyed»  or  plaints  in  the  nature  of  zformidm  in  the  dc- 
165'.  PopJss.  fcender  brought  m  the  court  of  the  manor»  and  hnd  fo  en« 
Cro.  Eiiz.  391.  tailed  by  copy  recovered  thereby,  then  the  cuftom  co-operating 
Cart.  ajg.  Cro»  ^jth  the  ftatutc  makes  it  an  eftate-tail  ;  fo  that  neither  the 
(€)\\ifi\  %%%.  Aatute  without  t;he cuftom»  nor  the  cuftom  without  the  ftat; 
Co.  Lit.  60.  b.     can  create  an  eftate-tail. 

c2  LiL^eaK.^*  ^"^  '^  ^^'^  purpofe  is  (d)  Littleton,  lib.  i.  cap.  8.  for  be 
KeD.Q.A?*oS.  faith,  that  if  aman  leifed  of  a  manor»  within  which  manor 
160.  there  hath  been  a  cuftom  which  hath  been  ufed  time  out  o£ 

Skill.  169, 297.    memory»  that  certain  tenants  within  the  fame  manor  have 
ufed  to  have  lands  and  tenements,  to  bold  to  them  and  .their 
heirs  in  fee-fimple,  or  fee-tail»  or  for  term  of  life,  &c.  at  the 
will  of  the  lord»  according  to  the  cuftom  of  the  ûime  manor  % 
and  a  little  after»  thztformedon  in  defcender  lies  of  fuch  tene- 
ments» which  writ»  as  it  was  faid,  was  not  at  the  common  law. 
To  which  it  was  anfwered  by  the  Chief  Baron,  that  if  the 
ftatute  (without  cuftom)  (ball  not  extend  to  copyholds,  with* 
out  queflion  the  cuftom  of  the  manor  cannot  make  it  extend 
(#)Cb.Ut.i9.a.  to  them  s  for  before  the  ftatute,  allcftates  of  (e)  inheritance, 
PophfjIlt^Co.   a«  Littleton  faith»  lib.   i.  cap.  2.  were  fee- fimple,  and  after 
103.  b.  6  Co.      the  ftatute»  ho  cuftom  can  begin,  becaufe  the  ftatute  being' 
4^*a«  made  in  13  £•  i.  is  made  within  time  of  memory  ;  erjgê,  the 

ail^tiiç!  t^*  eftate-tail  cannot  be  created  by  cuftom  ;  and  therefore  Little- 
ton b  to  be  intended  (inafmuch  as  he  grounds  his  opinion 
upon  the  cuftom»  that  copyholds  may  be  granted  in  fee* 
fimfde»  or  fee-tail)  of  a  fee*fimple  conditional  at  the  com** 
«ion    law  :    for   Littleton   well   knew,   that  no    cuftom 

cottM 
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could  commence  after  the  flat,  of  Weft.  2.  as  appears  In  hîs 
own  book,  lib.  2.  c.  10.  and  34  H.  6.  36.     A'nd   where  he 
faith,  ùizi  formedon  in  {a)  defcendcr  lies,  he  alfo  faith,  that  it.  WCo.  Lit.  60.I», 
lies  at  the  common  law*     And  it  appears  in  our  books,  that  in  l  °  (ca?48*r. 
fpecial  cafes  a  formtdon  in  the  dcfcendcr  lay  at  the  common  f.  n  b.  aiy.D. 
law,  before  the  flat,  of  Wcftm.  2.  which  fee  4  E.  o..formid6n  Poph.  34. 
50.  (^)  10  E.  2.>mr£/ôif  55.  21  E.  3.  47.  Plowd.  Com.  246.  */1^^,.^r"p/^^^' 
b.  &C.  Co.  Lit.  6oi  bj 

And  where  it  was  further  objefted,  that  the  ftatutc  of  Weft. 
2.  cannot  without  cuftom  make  an  eftate  tail  of  copyholds,^ 
becaufe  without  coftom,  fuch  eftate  cannot  be  granted  by 
copy,  for  it  was  faid,  if  eftates  had  been  always  granted  to  one 
and  his  heirs  by  copy,  that  a  grant  to  one  and  the  heirs  of  his 
body,  is  another  eftate  not  warranted  by  the  cuftom  :  fo  that 
in  fuch  manors,  where  fuch  eftates  of  inheritance  have  been 
allowed  by  cuftom,  the  ftatilte  doth  extend  to  them,  and 
makes  them,  which  before  were  fee  conditional,  now  by  the 
ftatuce  eftates  in  tail,  and  that  the  ftatute  cannot,  as  hath  been 
agreed  before,  alter  the  cuftom,  or  create  a  new  eftate  not 
warranted  by  the  cuftom. 

To  that  it  was  anfwered  by  the  Chief  Baron,  that  where  the 
cuftom  of  the  manor  is  to  grant  lands  by  copy  in  feodofimplid 
(as  the  ufual  pleading  is)  without  queftion,  by  the  fame  cuf- 
tom lands  may  be  (c^  granted   to  one  and  the  heirs  of  his  (')  Godb.  lo. 
body,  or  upon  any  other  liipitation  or  condition  ;  for  thefc  are  ^^^'^^'^ 
eftates  in  fee-fimpie,  îsf  eo  poiius,  that  they  are  not  fo  large  Cro.  ekI.  343/ 
and  ample  as  the  general  and  abfolute  fce-QmpIe  is,   and  371- 4  i>oo.  64. 
therefore  the  generality  of  the  cuftom  doth  include  them,  but  '  ^oV"*  c 
not  e  converfop  ûd  quod  non  fuit  refponfum.     But  it  was  agreed  Lit.^5i.  b.** 
by  the  whole  court,  that  another  a£t  made  at  the  fame  parlia* 
ment,  cap.  iS.  which  gave  the  elegit  (d)  doth  not  extend  to  [d)  t  Rol.  888. 
copyholds,    for  that  would  be  prejudicial  to  the  lord,  and  u^*'*.^"'  *^' 
againft  the  cuftom  of  the  manpr,  that  a  ftranger  fliould  have  o!iiJl\}is'i. 
intcreft  in  the  land  held  of  him  by  copy,  where  by  the  cuftom  Sa»,  67. 
it  cannot  be  transferred  to  any  without  a  furrender  made  to 
him,  and  by  the  lord  allowed   and  , admitted.     But   it  was 
agreed  by  them,  (hat  other  ftatutes  made  at  the  fame  parlia- 
ment which  are  beneficial  for  the  copyholder,  and  not  preju- 
dicial to  the  lord,  may  be,  by  a  favourable  interp.  extendeci  to 
copyholds,  as  cap.  3/  which  ^i^es  the  wife  a  cui  (^)  in  vita^  (0  Pro.  Car.  43. 
and  receit,  and  cap.  4.  which  gives  the  particular   tenant  a  jlnft-Hl-^*^» 
quodei  deforceat\  and  therewith  agrees  10  Ë.  4.  2.  b.  ^'^    o.*3.«« 

And  in  this  qafe  it  was  alfo  refolved,  that  ahho'  it  was  not 
found  (g)  that  the  faid  rents  were  the  afual  rents,  accuftomed  W  4C0. 6<;.  I1. 
to  be  rcferved  within  twenty  years  before  the  parliament,  yet  ^i^onfi^t?' 
inafmuch  as  they  have  found,  that  the  accuftomable  rent  was  iRol/7oo.* 
refervcd,  and  a  cuftom  goes  at  all  times  before,  for  this  caufc  9  Co.  74  >• 
It  ftiall  be  intended,  that  it  was  the  accuftomable  rent  within  po(J*!^^b?* 
fhe  twenty  years,  and  fo  it  ftiould  be  intended,  if  the  contrary 
be  not  fhewed  of  the  other  fide.    And  judgment  was  entered 
for  the  Queen,. 

VoL.II.  B  DOWTIE'$ 


Part  lïl. 


D  O  WT  I  E's    Cafe. 

Trin.  26  Eliz 
Adjudged  in  the  Exchequer. 

(tff  Vl<eon.ai.    (^)\  N  an  inforihation  upon  an  intrufion  m  tJic  Exchequer 
|t  Leon.  187.  J[  againft  John  Dowtic,  who  intruded  into  fyit  mefluagea 

95!*^  oV/a?  7^*  or  cottages  in  the  parifli  of  St.  Sepulchre  in  London;  upon 
Co!»o.al  '  not  guilty  pleaded,  the  jurors  gave  a  fpecial  vcrdiû  to  this 
efFeâ  ;  that  John  late  Vifcount  Lifle  (who  was  afterwards 
Duke  of  Northumberland)  was  feifed  of  the  faid  mefluages  in 
fee,  and  being  fo  feifed»  by  his  deed  indented  and  inrolled 
within  fix  mofiths,  &:c.  in  coiifideratioti  of  money  did  bar- 
gain and  fell  to  the  Ladv  Johan  Lea  all  his  tenements  and  cot- 
tages fituate  in  the  parifh  of  St.  Andrew  in  Holborn»  in  the 
occupation  and  tenure  of  William  Gardiner  ;  to  have  and  ta 
hold  to  the  faid  Lady  Johan  for  her  life,  the  remainder  to  Ka- 
tharine her  daughter,  and  to  her  heirs  :  and  further  found, 
fhat  by  force  of  the  faid  bargain  and  fale,  the  faid  Lady  Johan 
did  enter  into  the  faid  five  meffuages  or  cottages,  and  waa 
thereof  feifed,  prout  lexpoflulût,  and  took  to  hufband  Sir  Tho- 
mas Chaloner  i  and  afterwards  the  faid  Sir  Tho.  and  dame 
Johan  18  Jprilis^  5  E.  6.  demifed  the  faid  five  meiïuages  to 
one  Pahén  for  ai  years,  by  force  of  which  the  faid  Pahen 
entered,  and  took  the  profits.  And  afterwards,  fdL  the  firft 
year  oi  Qneen  Mary,  the  faid  Duke  was  attainted  of  high 
treafon,  &c,  and  afterwards  .Queen  Mary  died  ;  and  after- 
wards, fciL  20  Ju/ii,  18  Eliz.  the  Queen,  by  her  letters 
patent  under  the  great  feal,  granted  the  (aid  fiye  mefluages 
to  John  Farneham  and  his  heirs,  with  a  provifo  in  the 
fame   letters  .patent^   that  if  the   (aid  tentmcnts,    rents, 

and 
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and  profits  were  (not)  from  the  Queen  that  now  is,  or  from 
her  fiftcr  Queen  Mary,  or  her  brother  E.  6.  or  father  H.  8. 
concealed,  fubtraaed,  or  unjulUy  detained,  and  fo  remained 
till  the  firft  inquifition  or  certificate,  that  then  the  letters 
patent  (hall  be  void  »  and  the  defendant  claimed  in  under  the 
iàid  letters  patent  !  and  further  found,  that  the  faid  five  mef- 
fuages  or  cottages  lay  in  the  parifli  of  St.  Sepulchre  ;  and  that 
at  the  time  of  the  faid  bargairi  and  fa)e  they  were  in  the  occu- 
pation of  the  faid  William  Gardiner.     And  if  upon  the  whole 
matter  the  Queen  granted  by  the  faid  letters  patent  the  tene- 
ments aforefaid  to  the  (aid  Farneham,  then  they  foi^d  the 
defendant  hot  guilty  ;  and  if  the  Qur en  did  not  grant  the  faid 
five  mefluages  or  cottages  by  thd  fai3  letters  patent,'  then  they  («)  3  ^n.  it. 
found  the  defendant  guilty.     Arid  upon  many  arguments  at  ^^^'^^J'*^^* 
the  bar  and  bench,  judgment  was  given  for  the  Queen  by  Sir  3  Kth,\tl^^t4» 
Roger  Manwood  Chief  Baron,  and  the  whole  Court  of  Ex-  aCo.  33.8.  b.33. 
chequer.    And  in  this  cafe  three  points  were  unanimoufly  f •  ^'  +  ^  o.35:»* 

^  7      ,  *  /    b.  50.  a.  Plowd. 

refolvcd.  ,9,.  b. 

Firft,  that  nothing  pafled  by  the  faid  bargain  and  fale,  (or  W  >  ^^n.  if. 
notwithftanding  the  later  (a)  certainty,  yî//.  in  the  tenure  of  H^i'f*côa 
William  Gardiner,  was  true  ;  yet  becaufe  the  firft  certainty,  Moor  ni  c"' 
fciL  in  the  parifh  of  St.  Andrew  In  Holborn,  was  falfe^  for  ^1»-  39*  299. 
this  caufe  the  bargain  and  fale  was  utterly  void.  But  olherwife  Î^Î^q'?^  ' 
had  it  been,  (b)  if  atrue  certainty  had  been  in  the  firft  place  ;  zzy.z.  x%'l'ep 
as  if  be  had  bargained  and  fold»  (the  tenements,  &c.   in  the  70.  »  Roll.  Re^iu 
tenure  of  William  Gardiner  in  the  parifti  of  St.  Andrew,  t"*^^^;^*^^ 
Holborn,)  there  it  was  agreed  that  the  tenements  (hall  pafs  lll^Hak^jji. 
well  enough  notwithftanding  the  addition  of  the  falfity,  for  ^^J  3  inA.  29. 
(r)  utile  per  inutiU  n9n  vitiatur  :  but  in  the  cafe  at  bar,  it  was  ^'^  '  Uon.  u, 
agreed,  that  the  bargain  and  fale  was  void,  and  that  the  faid  \  uon.iSçJi;!. 
Lady  Lea  was  a  difieiforefs  :  but  the  great  doubt  of  the  cafe  2R0I.  Rep.3tS, 
was,  when  the  di(reifee  is  attainted  of  high  treafon,  if  the  land  3»'j'  3Mi  375» 
îtfelf  (hould  be  prcfently  in  the  aftual  pofTeflSon  of  theKmg  by  ^ç.'o^b.  jj?, 
force  of  the  ftatute  of  {d)  33  H.  8.  c.  20.  or  if  the  King  until  304, 305. 312) 
feifure,  &c.  fhould  have  only  a  mere  right  :   and  the  doubt  3»5- ^t-jjn'-Cor. 
arofe  upon  the  purview  and  words  of  the  aft)  for  by  the  fame  p?^. '53.  «."b! 
aâ,  all  rights,  &c.  are  given  to  the  King.     And  further  it  is  1  Co.  ^%,%^%,u 
enaâed,  that  the  King  (hall  be  in  aâual  poiTclTion  without  3  Co.  a»  b.  5  c©. 
any  office  found  thereof,  &c.  faving  to  all  ftrangeis  all  fuch  b.^w!  b.4^»'b! 
rights»  &c.  pofleflion,  &c.  as  if  the  a£k  had  not  been  made  :  Kelw*.  17.  b.Co! 
and  it  was  declared»  that  there  were  three  caufes  for  miking  J;*^'^''  k-  jç». 
the  faid  branch  of  the  aft  of  [i)  33  H.  8.    Firft,  that  by  the  d^^J'.  J?.*  ,5. 
common  law  for  lands  in  fee-()mple,  and  by  the  ftatute  of  a6  344.  a.  lAflderC 
H.  8.C.  13.  for  lands  in  tail,  the  aôual  poflefTion  was  not  in  *93'  P«im«439« 
the  K.  by  atuinder  before  oflSice,  for  the  words  of  the  aft  arc,  )l^]%^^^iô. 
^'  That  every  offender  (hall  lofe  and  forfeit  to  the  King  all  Crô.  Car.  41S,  ' 
*•  fuch  lands,  &c.'*  by  which  words  the  lands  (hall  not  be  in  461.  Moor  307» 
the  aftual  poffcffion  of  the  Kin^  until  office  i  and  with  that  ^[\]  lt)[ll^ 

B  %  agrees  «0^.231,335, 

34'i  344.  345- 
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Cro.iCar.  173. 
1  Ander.  34. 
{è)  %  Roi.  Rep. 
3.21.  Cro.  Car. 
173:.  Godb.  311, 
Br.  N.  C.  103. 
4  Ca  58.  a. 
I  Jones  71. 
(f  )  3  Leon.  187. 


(j)  Dyer  3*5.  pi.  agrccs  thc  judgment  in  Plow.  Comm.  486.  1 5.EIÎZ.  (^)  Dyer 

2  RoL^r/*''    3*5-  ^*^  ^'^^'  ^"^^y'^  *^^^^»  ^^  ^-  ^-  ^'■-  W  Office  17.  4  E.  4* 
ep  497'  ^^^  2g  H.  8.  Br.  Charter  dc  Pardon  52.     But  whcntenanti» 

fee  fimp]e  is  attainted  of  high  treafon,  and  die$9  there  the  fee 

and  freehold,  without  any  office  found,  is  cad  upon  the  King 

for  neceffity,  that  the  freehold  fhall  not  be  in  fufpciTce,  and 

therewith  agrees  (c)  9  H.  7.  i.    And  i>t  was  alio  agreed  in  the 

fame  cafe,    that  although  the  land,   which   fuch  perfon  fa 

attainted  had  in  fee-fimple,  be  not  held  of  the  King,  but  of  a 

9Cd!  95.  b.  96/3.  fubjeft»  yet  prefently,  by  the  death  of  the  perfon  attainted^ 

officc^a  *  ^^''  ^^  without  any  office,  the  fee  awl  freehold  fiiall  be  prefently 

vefted  in  the  King,  and  fhall  not  cfcheat  to  the  lord  of  whom 

the  land  is  held,  till  office  found  (as  obiter  it  is  faid  in  Nichol's 

Cafe)  for  the  efcheat  of  all  lands  for  high  treafon  belongs  to  the 

King  only,  and  to  no  other^  as  well  of  lands  held  of  others 

as  of  himielf,  as  it  is  declared  and  adjudged  in  parliament 

anna  25  E.  3  cap.  2.  fo  that  the  land  can  neither  efcheat  to 

the  lord,  (for  an  efcheat  in  fuch  cafe  is  not  by  the  law  given  to 

him,)  nor  dcfcend  to  the  heir,  hecaiife  the  blood  rs  corrupted  j 


Efcfaeater  34. 
Br,  Pre.  91.  Br. 
Efcheat  25,  33. 
Plowd.  229.  b. 
Moor  293* 
NichoPs  Cafe. 
See  Cafes  in 
law,  Sec.  361. 
EtPoft.  f.i.  b. 
{d)  2  Rol.  Rep. 

J»  5. 
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;»  340t  375»  and  in  abepnce  tt  cannot  bej  ergo  it  fliall  veil  in  the  King  i 
Lucâa^ôi!**  ^''  ^^^  '^  ^*®  agreed,  if  tenant  in  tail  be  attainted  of  high  treafon, 
(/)  Godb.  305.  and  dies,  the  land  fhaU  not  veft  in  the  King  before  office,  but 
316. 2  Rot  Rep,  jj  fl^aij  defcend  to  the  (^/)  ifTue  in  tail  till  office  found,  for  the 
4^8^  596',  JÔ4'  aft  ^f  ^6  H.  8  gives  the  forfeiture  of  k  :  but  neither  the  au 
'  nor  the  attainder  makes  any  corruption  of  blood  as  t(Ahe  de» 
fcem  of  land  in  tail  :  for  Po|3ham,  Attorney -general,  iakl, 
that  fo  k  was  agreed  in  the  cafe  of  the  L.  (e)  Lumley,  that 
where  there  was  grandfather,  father,  andfon,  and  the  grande 
father  was  tenant  in  tail,  and  the  father  was  attainted  of  high 
treafon»  and  died  in  the  life  of  the  grandfather,  and  afterwards 
Care.  iRoi.  Rep.  the  grandfather  died,  that  the  land  fhould  defcend  to  the  fon 
\^.^^'\^f'^l^'  notwithflanding  the  attainder  of  the  father  ^  which  cafe  was 
affirmed  for  good  law  by  the  whole  court  j  for  the  father  had 
not  the  land,  neither  in  pofTeffion  nor  in  ufe,  in  which  twa 
cafes  the  a£t  of  26  H.  8.  gave  the  forfeiture  only,  and  his  at- 
tainder is  not  any  corruption  of  blood  for  the  land  in  tail» 
but  now  the  flatute  of  33  H.  S.  in  all  the  faid  cafes  doth  tranf- 
fer  and  veil  the  a£tual  pofleffion  in  the  King  prefently  by  the 
attainder,  as  well  in  the  life,  as  after  the  death  of  the  perfon  at- 
33ra.*34rb.9Co!  taittted^andas  Well  of  lands  in  tail  asof  landin  fee- Ample,  which 
J4a  a.  12  Co.  6.  was  one  of  the  caufes  of  making  the  faid  aâ  Another  caufc 
îi°a*Â2d«.^!:  ^*»  Ihatthc  ?a  of  (/J  26  H.  8.  extended  only  to  the  land»,  &fc. 
Palm.  439.*  which  the  perfon  attainted  had  in  poflef&on  or  ufe,  and  did  not 
Htti.  J51, 157.  extend  to (^)  rights, conditions, &c.  And  laftly,theaâof  26H. 
?^'J^'I1^*  8.  extended  only  to  atuinders  of  treafon  by  confeffion,  vcrd  \St  or 
3°^' 3"*' 3"^  '  proceft 


208.  2  Anderf. 
34.  8  Co.  166.  a. 
Hob.  343.  Cr. 
£1.  28.  I  Jooca 
Si.  I  Syd.  199. 
(/)  26  H.  8.  c 
11.  iLeon.  2T. 
Lc  S.  Lomley*a 


3>4,  315»  3»*» 
3'9>3»Of3*'> 
323»  3*4»  3»5» 
340»  374»  4'6» 
418,  410,  501, 
503»  507»  508. 
1  Jones  70,  71, 
75»  76»  77»  80. 
Ceo.  Car.  428» 
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311,  3»5»3»»» 
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proccfs  of  utlagary,  and  therefore  attainders  by  paTlîamcnt,  or 
when  the  party  flood  mute,  (in  which  cafe  fuch  judgment 
ibail  be  given  as  if  he  had  confefTed  the  treafon,  or  that  he 
had  been  found  guilty  by  vcrdift,  &c  )  were  out  of  that  a£è- 
But  thea£l  of  33  H.  8.  extends  to  all  manner  of  attainders  of 
treafon. 

Secondly,  it  was  refolved,  tliat  although  it  be  provided  by 
the  (latute  of  33  H.  8  that  tbe  King.diouid  be  in  adual  pol- 
feflion  wi(b6ut  any  oiEce  («}  found  thcrcoff  &c.  yet  when  iBe  («)  1  Leon.  ai. 
diiTcifee  is  attainted  of  high  treason,  prcfcntly  by  his  attainder,  4^0.58.1.900. 
ihc  King  had  only  a  right,  for  ihe  fiiid  words  fliall  have  fuch  |Ja.**Oo.1:«!^' 
con  Amnion,  fciL  that  the  King  (hall  be  in  aâua)  poflcflion  419. 
without  office,  id  tfl^  as  if  an  office  had  been  found  thereof. 
And  at  common  Iaw|  if  the  diileifee  had  )>een  attainted  of 
treafon,  and  the  feifinand  dilTeifm  had  been  found  by  office, 
the  poiTeffion  (hould  not  be  in  the  King  till  a  (^)  Scire  facias  (&)  9  Co.  95.  b. 
fucd,  Sec.  or  a  fcifure  at  the  leaft  ;  becaufe,  when  a  ftranger  96»- 1  Leon-ai. 
is  fcifed  at  the  time  of  the  office  found,  the  King  fliall  not  be  ^i^^^^'^' 
in  poffiîffion  till  fcifure  ;  and  therewith  agrees  S^amf  Praerog. 
54-  (^)  ï?^-  3-  ïo-  5t9  Aff.  30.  21  K  4.  J.    Alfo  all  poflef-  (0 9 Co.  96.  •. 
fions,  &c.  are  (d)  faved  by  the  faid  aft,  as  if  the  faid  act  had  (^).  ^^^^  3H« 
not  beent  made  i  and  therefore  the  poflcflion  of  thediflcifor  is      »nner6i4. 
faved  thereby  in  the  fame  manner  as  if  a  fpecial  office  had 
been  found  by  the  common  law. 

Thi[|dly,  it  was  refolved,  that  the  Queen  having  but  a  [e)  U)  1  Leon.  if. 
right,  that  it  (hould  not  pais  by  the  grant  of  the  faid  fiv/s  mef    "  ^°i;  '^^P-3»4> 

.'  •       I       1-1  i-    •        '         t«     I        I   •        «        n/i  .        r  330.Cro:Car, 

luages,  as  m  the  like  cale  it  was  adjudged  in  the  ivlarquis  of  ^jg.  ^29.  Aotcâ 

Wiuchefler's  cafe  in  the  King's  Bench.     And   Popham  tbe  4.6.  Hob.  243. 

Attorney-general,   Coke,   and  others,  wera  of  counfel  with 

the  Q^ecn-     And  Robert  Atklnfon,  Henry  Beaumont,  and 

others,    with  the  defendant.     And  afterwards  f /"J  a  fpecial  ff)  iKolKtp, 

office  was  found,  fettmg  forth  the  feifni  and  diffeifin  aforcfaid;  497* 

and  thereupon  a  Scire  facias  was  brought  again  (i  him  who  wa^ 

found  tenant  ;  and  thereupon  judgment  was  given,  and  the 

Cenemepts  feifed  into  the  Qu^een's  hands  :  and  afterwards  the 

Queen,  by  new  letters  patent,  granted  the  faid  tenements  to 

one  Saxie  and  his  heirs,  who  had  purchafed  the  eflate  of  the 

faid  Elatharine,  and  had  newly  built  the  .faid  tenements,  and 

was  expelled  by  the  faid  Dowtie,  by  colour  of  the  faid  letters 

patent  made  to  Farneham.     And  after  this  judgment  and  the 

laid  letters  patents,  Saxie  peaceably  enjoyed  the  tenements. 

{See  3  Black*  Comm,  258,  2590 
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Sir  WILL.   H  A  R  B  E  R  T's  Cafe. 
.    Mich.   26  and    27  Eliz. 
In  the  Exchequer, 

fophim  1Î4.  "m  ^ATTHEW  HARBERT,  4  E  6.  acknowledged  a  re- 
Moor  169.  J^yx  cognizance  of  3000 1.  to  the  King  in  the  Court  of 
/augmentation  ;  and  after  his  death  a  Scire  facias  iflued  18 
Eliz.  out  of  the  Court  of  Exchequer  againft  the  executors 
Ujïaminti  W  vltima  voluntath  prad*  Matihas  isf  hared*  ter r  arum 
Ù  tenementorum  qua  fua  fueruniy  lac.  And  upon  that  the 
Sheriff  returned,  that  the  faid  Matthew  Harbert  had  no  exe- 
cutors within  bis  bailHwick  ;  and  further  quod  fci^e  fecit  WilL 
Harbert  militia  Jilio  <5f  béeretii  di£ii  Matthai  Harbtrt  per  L  D. 
Ùf  D.  R,  quod  fit  coram  baronibns^  t^c.  And  at  the  day  of 
return,  thé  faid  Sir  William  Harbert  made  default,  upon 
which  the  Barons  gave  judgment,  i^od  dî£îa  domina  regina  • 
recuperet  ver/us  di£f*  fVill.  Harbert  diâîa  tria  millia  lib,  y  quod 
ipfe  idem  IViilielmus  de  eifdem  3C00  /.  erga  difiam  dominam  regi- 
ftam  nunc9neretur^  bf  ei  inde  fatiifaciat.  And  thereupon  the 
faid  Sir  William- Harbert  brought  a  writ  of  error,  and  afligned 
three  errors  ;  1.  In  the  Scire  faàau  2.  In  the  return.  The 
3d  in  the  judgment.  And  this  term  the  errofs  were  moved 
by  Plowden,  being  of  counfcl  with  Sir  William  Harbert, 
before  Sir  Tho,  Bromley  Lord  Chancellor  of  England,  and 
the  Baron  of  Burleigh  Lord  Treafurer  of  England,  and  the 
two  Chief  Juftices,  Wray  and  Anderfon,  in  the  Exchequer 
Chamber.  And  in  this  cafe  divers  points  were  relolved. 
{»)  Cro  Jac.  Eir(t,  that,  {a)  at  the  common  law,  where  a  common  perfon 

450*  fues  a  recognizance  or  a  judgment  for  debt  or  damages,  he  (hall 

a  Buli^.^lî'  pQ.  ^^^  ^^^^  ^^  \>oà}j  of  the  defendant,  nor  bis  lands  (unlefs  ifl  fpc- 
2  Rol.  Rep!  195.  cial  cafe)  in  execution  :  but  at  the  [h)  common  law  he  (hall  have 
Co.  Lit,  190.  h.  execution  in  fuch  cafe  only  of  his  goods  and  chattels,  and  of 
Cart^ao.  5  Co.  com,  and  the  like  prefent  profit  wtich  (hall  grow  upon  the  land, 
(^)a  inft.  394.    to  which  purpofe  the  com.  law  gave  him  two  fcvcral  writ&  : 

s  Bttlltr.  63,  99*  i^  A^ 
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J.  A  (^)  Levari facxas y  by  which  writ  the  Sheriff  was  com-  W  F.N.B.  265, 
mandcd,  quod  it  terris  ^  catallis  ipjiui  A.  ^c.  Levari  faciat^  i^c.  *^f;^f °'  ^'^ 
and  another  writ  called  Fieri  factat^  which  was  only  de^  bonis  ^  Butftr  63. 
ti  tatallis^  both  which  writs  ought  to  be  fucd  {b)  within  the  Rep.  C^A- 
year  after  the  judgment»  or  the  recognizance  acknowledged  ;  ^^\^'  ^^ 
and  if  he  had  not  the  one  or  the  other,  within  the  year»  the  2  Buiftr.  €5. 
plaintiff*  or  the  conufce  was  ppt  [c)  to  his  aflion  of  debt.    And  {c)  5  Co.  88.  a. 
now  by  the  ftat.  of  Weft.  2   cap.  45.  a  {d)  Scire  facias  is  given }  p*^'  ****  , 
and  by  the  ftat.  of  Weft.  2.  cap.  (e)  18  cum  dehitum  fuerit  re-  lis.  j.w.aj! 
cuperatum,  Vc,  the  eUgit  is  given  of^  the  moiety  of  the  land,  (d)  Co.  Lit. 
which  was  the  firft  aft  which  fubiefted  land  to  the  execution  *5>«  «• 

r-t  m  .•'  i-L».»  »  Bulftr.  61. 

of  a  judgment^  or  o|  a  recognizance,  which  is  in  the  nature  p.  N.  B.  165.  g. 
of  a  judgment  j  and  therewith  agreeth  F.  N.B.  265.  g.    And  a  inft.  469. 471. 
by  the  ilat.  of  (/)  ijE,  i.  de  mercatorihus.  (g)  27  K.  3-  cap.  9    W  *  RolK  Rep. 
&  {h)  23  H.  8.  cap.  6   his  provided,  that  in  cafe  of  a  ftatuto  ^X\,\  Bulft?!^. 
merchant,  or  ftatute  (laple,  all  the  lands^  which  the  conufor  F.  N.  fi.  2^5.  g. 
had  at  the  day  of  the  conufancc,  (hall  be  extended,  in  whofe  ^^^ ^'f*  ^^^* 
hands  foever  they  after  come,  either  by  feoffment  or  other  co.  Ut.  189.  b. 
manner.     But  in  debt  againil  the  heir  upon   an  obligation  (f)  7  Co.  38.  a. 
made  by  his  anceftor,  the  plaintiff  by  the  (/)  common  law  {fl '^?*'^*^' 
Ihould  have  all  the  land  which  defccnded  to  him  in  execution  ^ijpiaii,^^' 
againft  him  ;  and  yet  he  ihould  not  have  execution  of  any  par^  441.  a. 
of  the  land  againft  the  father  himfclf  ;  but  the  reafon  thereof  ^?-  ^m^^*^*^ 
was,  becaufc  the  common  law  gave  an  aftion  of  debt  againft  6Cof47."^^  * 
the  heir  ;  and  in  fuch  cafe,  if  he  fliould  not  have  execution  of  Dyer  81.  cootr« 
the  land  againft  the  heir,  he  could  have  no  fruit  of  his  aftion  ; 
for  the  goods  and  chatties  of  the  debtor  do  belong  to  his  exe- 
cutors or  admiuiftrators  ;  and  fo  fpr  neceffity  in  fuch  cafe  only 
land  was  liable  to  execution  of  the  debt  of  a  common  perfon  gt 
the  common  law  :  alfo  the  body  of  the  defendant  was  not  li- 
able to  execution  for  debt  at  the  common  law  ;  vide  1 3  H.  4.  i.  Hob.  61. 17  B. 
But  the  common  law,  which  is  the  preferver  of  the  common  3*  ^-  P*-  44- 
peace  of  the  land,  did  abhor  all  force  as  a  capital  enemy  to  it  ;  J^^/  ^*  ^'*  ^' 
and  therefore,  againft  thofe  who  committed  any  force,  the 
common  law  did  fubjeft  their  bodies  to  imprifonment,  which 
is  the  higheft  execution»  by  which  he  lofes  his  liberty  till  he 
.  agree  with  the  party,  and  pay  a  fine  to  the  King  ;  and  t,here- 
fore  it  is  a  rule  in  law,  that  in  all  aftions  quare  vi  &  armis^ 
Capias  lies,   and  where  Capias  lies  in  proccfs,  there,  after 
judgment,  (k)  Capias  ad  fati  s  faciendum  lies,  and  there  the  K,  {k)  Co.  Ut. 
ihall  have  Capias  pro  fine  \  with  that  agreeth  8  H.  6.  9    35  H.  *?°p^^-  g 
6.  6.  22  E.  4.  22.  40  E.  3.  25.  49  E.  3.  2.  and  many  other  \l^  ji^i'ft.'ôj.  ' 
books      Then  by  the  ftatures  of  (/)  Marlebridge,  cap  23.  and  Co.  Lit.  89,  a, 
(m)  Weft.  2.  cap.  11.  Capias  was  given  in  account,  for  at  the  *  V^^^'J^f;^ 
c  mmop  law  proccfs  in  account  was  diftrefs  infinite;  and  g^,  «/ 
afterwards  by  iKc  ftatute  of  («)  25  E.  3  cap.  17.  the  like  pro-  2  Inft.  383. 
ccfe  was  given  in  debt  as  in  account  ;  for  before  that  ftatute  *  j",^  ^'^f  ^r^. 
ihc    body   of  the    defendant   wa»*  not   liable  to  execution  ^55.%  Bailor.  ' 

B  4  for   5  Co.  88.  a. 
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for  debti  for  the  reafon  and  caufe  aforefaid  ;  but  it  was  refolded 
(tf)Cto.  Jac.  tfiat  (tf)  at  the  common  law,  the  body,  the  land,  and  the 
îr  i'iowr**"'  goods  of  the  accountant,  or  the  King's  debtor,  were  liable  to 
440!  a.  the  King's  execution,  for  {b)  The/aurus  Regis  ejl  pacts  vincu^ 

(A)  Co.  Ut,9o.b.  lum^  &  béilorum  nervi.  And  therefore  the  law  gave  the  King 
GcMb**  ^^''  **'  ^"^^  reipedy  for  it  :  and  therewith  agree»  5  Eliz.  Dyer  {c)  224. 
ft  RoL^Rep.i9s.  and  Plow.  Com.  (rf)  321.  Sir  Will.  Cavendifh's  cafe,  who 
Mt.  Rep.  100.  was  Treafurer  of  the  Chamber,  24  E.  3.  (e)  Walter  de  Cbir- 
(0  Plowd.  ^Q^>^  ç^fj,^  jjj^j  infinite  precedents  in  the  Exchequer,  to  prove, 

Q(ib^29^,  ^97.  that  for' the  King's  debt,  the  body  and  the  land  of  the  debtor 
ft  Roi.Rep.300.  {hall  be  liable  by  the  common  law  befor^he  ftatute  of  (f)  33 
r*kr"co*^'    H.  8.  cap.  39.  ^      ^^ 

171^8.'  II  Co.  Secondly,  (g)  it  was  rcfolved,  that  in  cafe  of  a  common 
93.  «.  perfon,  the  heir  of  the  conufor,  or  he,  againft  whom  the 

(i^Plowd.  440.  judgment  is  given  in  debt,  (hall  be  only  charged,  and  (hall 
^*/ftRol.RVp.  oot  have  contribution  againft  the  terre-tenant  in  fome  cafes, 
29^1  «97»  303,  and  in  fome  cafes  he  (hall  have  contribution,  and  (hall  net  be 
304.  II  Co.  Qnly  charged.  For  if  a  man  be  feifed  of  three  acres  of  land, 
ft  Inft.  19.  ^""  acknowledges  a  recQgnizance  or  a  Itatute,  «c.  and  en- 

Lane  48,  108.  feoffs  A.  of  one  acre,  B.  of  another,  and  the  third  defcends  to 
^Vcnt*^^' *^^'  ^^^  ^^^^\  îï^  tlïis  cafe,  if  execution  be  fued  {h)  only  againft 
î)yeri6Ô.V**4i»  ^^^  ^^^^j  he  (hall  not  have  contribution,  for  he  comes  to  the 
%%$.  pi.  3a,  33»  land  without  con (ide ration,  and  the  heir  fits  in  the  (/)  feat  of 
^rV)  ^c'^*  ^*®  anceftor^  Et  hares  eft  alter  ipfe^  ^  fiUus  ejl  pars  pair  is,  and 
b.  »i.  a.^.'^' **  asitisfaid,  mortuus  eji  pater,  ^  quaft  non  ejî  rnortuus.  quiareli" 
Lane  51.  .  quit  JimiUm  fibi  \  and  therefore  the  heir  fliall  not  have- contrit» 

Hard.  17, 304,  button  againft  any  purchafor,  altho*  in  rei  veritate  the  purcha- 
\\%M^ii^  fof  came  to  the  land  without  any  valuable  confideration,  for 
O.  Ben.  65»  66.  the  confideration  of  the  purchafe  is  not  material  in  fuch  cafe. 
*7-  And  fo  it  was  of  late  refolved  in  the  cafe  oif  Thomas  {k)  Gaw- 

pîiwd.T»!  l?"  ^*^  ^^^^  Mar(hal  of  the  King's  Bench,  that  the  heir  may  be 
Cro.  Car.  295.  folcly  charged,  and  (hall  not  have  contribution  againft  pur- 
*ii?"^i'i^'  chafors.  For  although  in  cafe  of  recognizance^  ftatute,  or 
(i)H*eti?ii7^.  '  judgment,  thelieir  is  charged  as  terre-tenant,  and  not  as 
^ji;  Moor  i6'9.  heir,  as  appears  by  27  H.  6.  Execution  (/)  135.  [m)  15  E.  3. 
(/)  Cro.  Car.ft96.  (»)  Age  95.  and  the  reafon  is,  becaufe  by  recognizance  or 
(r^i  sfi.  Polb.  ft^^*t^  ^hc  heir  is  not  bound,  but  the  conufor  concedit  qtiodài£f 
154!  I  Cro.  3x3!  p€cunia  fumma  de  terris^  C^r.  levetur  \  yet  he  (hall  not  have 
(«)  3  Bulft.  310.  contribution^againft  a  purchafor,  againft  the  opinion  of  Finch- 

\^%!%z?Î!  ^^  48  ^;  3-  5-  ^'  ^^^  y^^  *^  ^^^^  ^^^^^  *^  h^'"^  ^^^^  h*^5 
^3  b.      "  '       contribution,  and  (hall  not  be  only  charged  ,  and  therefore  if 

F.N.B.i6ft.  b.  c.  a  man  be  feifed  of  two  acres,  one  of  the  nature  of 'Borough 
Englifb,  and  binds  himfelf  in  a  ftatute  or  recognizance  :  or 
if  judgment  in  debt  be  given  againft  him,  and  he  dies,  hav- 
ing iffue  two  daughters,  who  make  partition  ;  in  this  cafe» 
if  one  only  be  charged,  (he  (hall  have  contribution;  foras 
one  purchafor  (hall  haye  contribution  againft  another,  and 
againft  the  heir  of  the  conufee  alf0|  fo  one  heir  ihall  have 

con- 
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contribution  againft  another  beir,  for  tbey  are  inétquali  jurt, 
Trin.    (a)  24  E.  3.  28  a.  in  a  Scirgfacws  to  have  execution  of  (f)  1  Rol-  «47» 
damages  recovered  ih  a  writ  of  intrufion  of  a  ward,  the  Sheriff  ^*^*'  ^^  ^^^ 
returned,  that  the  defendant,  againft  whom  the  judgment  was 
given,  is  dead  ;  whereupon  a  writ  ifiiied  to  warn  the  tenants 
of  the  land,  who  were  tenants  to  the  defendant  at  the  time  of 
the  judgment,  who  were  returned  warned  \  one  of  the  tenants 
fud,  that  his  coufin  (who  was  another  than  him,  againft  whom 
the  judgment  was  had)  died  feifed,  whofc  heir  be  is,  and  is  ^ 
{b)  within  age^  and  prayed  his  age,  and  that  the  parol  might  {h)  Cro.  Car. 
demur  againft  all  the  other  terre-tenants  till  he  was  of  age.  *95-9^'  3-3* 
Unde  coiligù,    that  if  there  be  grandfather,  father,  and   two  S4Ê!'3.  cj. 
daughters,  and  judgment  is  given  for  debt  or  damages  againft 
the  grandfather,  and  he  dies,  and  the  father  dies,  one  of  the 
daughters  within  age,  and  the  other  of  full  age»  prtition  is 
made,  the  elder  filler  (hall  not  be  charged  alone»  but  (hall 
uke  advantage  of  the  infancy  of  her  fifter,  for  both  heirs  are 
in  the  fame  degree.     The  (ame  law  if  a  man  be  bound  in  a 
(r)  recognizance,  and  hath  iffue  twQ  daughters,  and  dies,  th^  («)  Co.  Ut 
make  partition  ;  one  alone  (hall  not  be  charged,  but  (hall  have  ■^-  ^^  ^ 
contribution  ;  and  if  one  be  within  age,  the  other  (hall  toke  ,40.* Co.  Lit. 
benefit  thereof  ;  for,  ih  fuch  cafe,  although  (he  be  charged  as  fa  190.  a. 
terre  tenant,  yet  (he  (hall  have  her  age     (d)  See  for  this  ii  ^^\V^^^^^ 
E.3.  Age  4.    isE.  3.  Age  95.  îgAfT.  37.  29  i.  3.  50.  47  hyX^^i\%9. 
A(C  4.  in  Sir  Rich.  Walgrave's  {e)  cafe.  So  if  a  man  be  bound  Mo.  74.  lAader. 
in  a  ftat.  or  recognizance,  and  after  his  death  fome  of  his  land  10  Co.  Lil 
dsfcends  to  the  heir  on  the  part  of  the  father,  and  fome  to  the  Hob.ac.nH.r. 
heir  on  the  part  of  the  mother;    in  this  cafe  one  alone  i».  b.  11E.3. 
(hall  not  be  charged;  and  if  he  be,    be  (hall  have  contri-  ^^-J- ?'• 
bution  againft  the  other.     So,  and  with  this  agrees  1 1  H.  7.  ^aiwi  no. 
22.  Br.  (/)  in  dower,  if  the  tenant  vouch  the  heir  in  three  (f)iCo.%^.h, 
feveral  wards,  every  one  (hall  be  equally  charged,  as  it  is  a-  p^'J^^'  '^' 
greed  in  48  £.  3.  5.  a.  b.    But  it  was  refolved  in  the  cafe  at  Fiti.v^ch!76. 
bar,  that  although  the  heir  in  this  cafe  was  charged  as  terre-  Br.  Voucher  38. 
tenant,   yet  for  the  caufes  aforef.  the  writ  which  ifliied  againft 
him  only,  and  not  againft  the  other  tenants,  was  good  enoujgh 
by  the  rule  of  the  court.     Note,  reader,  if  two,  four,  {g)  or  (g)  iinft.  396. 
more  men,  be  fcverally  feifed  of  land,  and  they  all  join  in  a  *  Bulûr.  15- 
recognizance,  in  this  cafe  the  conufee  cannot  extend  the  land  ' 
of  any  of  the  conufors  only,  but  all  ought  equally  to  be  charg- 
ed ;  for  although  the  land  of  the  conuTor  himfelf  may  be  only 
charged,  when  divers   men   have  purchafed  any  of  the  land 
fubjeâ  to  the  recognizance,  becaufe  the  purchsfor  is  in  other 
degree  (h)  than  the  conufor  himfelf,  yet  one  of  the  conufors  fb)  i  Rol.  147. 
(hall  not  be  only  charged,  for  he  ftands  in  equal  degree  with  the  *'•  Age  36.  Br. 
other  conufors,  and  that  appears  by  29  AflT.  37.  and  29  E.  3.  50.  ^^^^^h 
Sir  John  Langford's  cafes   where  the  cafe  was^   that  four  Br  *  Parol  Demôr 

were   16.  Fi».  Age  73. 
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were  bound  in  a  recognizance  of  debt  acknowledged  in  the 
court  of  Chcfter  to  Sir  John  Langford,  and  afterwards  one  of 
the  conufors  died,  his  heir  within  age  ;  Sir  John  Langford 
brought  a  Scin  facias  againft  the  three  furvivors  to  have  execu- 
tion, who  pleaded,  that  the  heir  of  theconufor  who  was  dead, 
was  within  age,  and  in  as  much  as  during  his  minority  he 
cannot  be  charged,  and  the  furvivors  only  ought  not  to  be 
charged,  they  demanded  judgment,  &c  Andrbecaufe  Sir  John 
Langford  did  not  deny  it,  it  was  awarded  that  the  parol  fhould 
demur  ;  upon  which  Sir  John  Langford  brought  a  writ  of  er- 
ror in  the  King^s  Bench,  which  judgment  was  there  affirmed. 
Out  of  which  jlidgnient  I  obferve,  i .  That  amongft  the  coiiu  - 
fors  themfelves  there  (hall  be  an  {a)  equal  charge,  and  the  land 
of  any  of  them  (hall  not  be  only  extended.  2.  That  the  heir 
of  any  of  them  (hall  not  have  greater  privilege  in  law  than  the 
conufor  himfeif  ;  for  it  appears  by  this  judgment,  that  he  (hall 
be  equally  charged  with  the  conufors  themfelves,  which  agrees 
well  with  the  faid  refolutlon  that  he  (hall  not  have  contrib. 
agaiufta  purchafor.  The  3d  .thing  that  I  obferve  is,  that  the 
heir  is  not  charged  only  as  (b)  terre-tenant,  but  in  fome  refpe6fc 
as  heir,  for  otherwife  he  (hould  not  have  his  age,  as  it  was  ad- 
judged in  that  cafe.  It  is  ruled  in  {c)  17  £•  3*  43-  a.  that  the  {d) 
heir  of  the  conufor  (hall  hzvc  audita  querela  before  execution  fued, 
as  well  as  the  conufor  himfelf,  and  (hall  {e)  have  ^fuperfedeas  ; 
but  fo  (haB  not  a  -  (f)  ftrange  purchafor  have  till  he  be  ouftcd 
by  execution,  and  therewith  agrees  {g)  17  AflT.  24.  &  18  E.  3. 
25.  And  with  the  faid  judgment  in  iqhtt.  agrees  içE.  3. 
{h)  Execut.  81.  that  if  judgment  be  given  againft  two  dîâeifors 
in  a(rize  for  the  land  and  damages,  and  one  difTeifor  dies,  the 
execution  (hail  not  be  awarded  againft  the  furviving  difTeifor, 
who  was  party  to  the  wrong;  but  as  well  the  heir  as  the  dif- 
feifor  (hall  be  equally  charged:  now  for  as  much  as  no  land 
was  fubjeft  to  execution  for  the  debt  of  a  common  perfon  at 
common  law,  but  only  by  the  faid  ftatute,  it  is  worthy  confi- 
deration  what  ftiould  be  the  reafon  of  the  faid  differences  con«  ^ 
cerning  contribution,  and  by  what  law  the  purchafor  (hould 
have  gi;eater  privilege  than  the  conufor  himfelf,  or  his  heir, 
and  that  one  heir  only  (hould  not  be  charged,  but  all  the  heirs 
together,  ^  Jic  de  cater  is.  As  to  that,  it  is  to  be  known,  that 
the  Judges  and  fages  of  the  law  have  always  expounded  gene- 
ral ftatutes  according  to  the  rule  of  the  common  law,  which  is 
built  on  the  perfection  of  reafon,  and  not  according  to  any 
private  and  fudden  conceit  or  opinion  :  and  becaufe  in  as  much 
as  the  faid  ftatutes  have  fubjef^ed  the  land  to  execution  for  his 
debt,  the  Judges  and  fages  of  the  law  cûhfidercd  the  rule  and 
reafon  of  the  law  in  cafe  of  the  heir  of  an  obligor  $  in  which 
cafe  the  land  was  fubjeâ  to  execution  for  debt  by  the 
common  law.  An4  it  appears  to  themi  that  if  a  man 
J  bound 
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bound  bimfelf.  and  his  f^)  heirs  in  an  obligation,  and  died  («)3BulAr.3it. 
fcifcd  of  land  as  well  on  the  part  of  the  mother  as  on  the  part  q^I\^^\\  |,i 
of  the  father,  in  that  cafe  the  law  required  equality;  and  38$.  b.  Dy. «39. 
neither  the  heir  on  the  part  of  the  father,  nor  the  heir  on  the  P>*  39-  ^°*  74* 
part  of  the  mother  fliould  be  only  charged  ;  and  therewith  {|^J*^*  j®  ^ 
agrees  11  H.  7,  12.  b.  Der.V'Voî.  if. 

So  in  the  cjfe  in  48  E.  3-  when  the  heir  is  (b)  vouched  in  the  »•  Br.  joinder 
'ward  of  three  feveral  heirs,  every  one  (hall  be  equally  charged  /J)^^°  "?| 
pro  rata,     bo  it  two  men  [c]  alien  lands  with  {i)  warranty,  Br.  Dowct  Is.  * 
the  lands  of  one  only  ihall  not  be  rendered  in  valuer  neither  Stath.  Dow.  iS. 
if  one  dies,  Oiall  the  land  of  the  furvivor  be  only  rendered  in  ^j^^b^^^J^^Jl 
value,  but  the  charge  (hall  be  equal  on  them.    For  a  joint  {t)  \%, 
lien,  which  binds  the  land,  ihall  not  furvive,  or  lie  only  on  (f)  Mo.  lo.  d. 
the  furvivor,  as  in  cafe  of  a  joint  warranty,  where  two  for  '7  ^  5*  ^'•.'^* 
them  and  their  heirs  warrant  lands  to  another  and  his  heirs,  Vouchenoo!^. 
the  furvivor  (hail  not  be  only  vouched:  and  the  Sheriff  can-  {d)CoX\ui%é.h. 
not  deliver  the  land  of  the  one  or  the  other  at  his  plcafure  ;  ■  ^*  ^-  J^'f** 
for  in  (/)  executions,  wKich  concern  the  realty,  and  charge  iy.  eVi.  %o^  ' 
the  lands,  the  Sheriff  cannot  do  execution  on  the  land.of  one  pi.  7. 
only.     And  fo  if  two  (/)  are  bound  to  warranty,  and  both  die,  '9  JJ-  ^-  S5«- 
both  their  heirs  ought  to  be  vouched,  and  they  (hall  be  equally  17  e.  /.'si  i' 
charged  :  but,  againfl  this,  two  objeAions  were  made  :  %  Biowd.  99. 

I.    That   bccaufe  each  of  them  warrants  xhfi,  whole,  that  ['L^"^J•*^•  507- 
both  their  lands,  or  the  lands  of  the  one  or  the  other  may  be  ^"^  '  *  ^^^^  S»-  » 
put  in  execution-  And  fo  it  is  obiter  faid  in  {g)  16  H.  7.  13.  (£^  co.  Lit. 
a.  But  to  that  it  was  anfwered  and  refolved,  that  although  each  3^6-  b. 
be  bound  to  warrant  the  whole,  yet  non  fequitur^  that  the  re-  *  J*'^*'»!- 99- 
compence  in  value  (hall  be  made  by  one  of  them  only;  for  if  value  63!*  b»'** 
the  heir  be  vouched  in  the  ward  of  feveral  perfons,  one  alone 
ihall  not  be  charged,  but  all  equally,  as  is  held  in  48  E.  3. 
and  yet  the  anccftor  did  warrant  the  whole.     And  where  two 
or  more  are  bound  in  a  \^b)  recognizance  or  ilatute  now  is  u)  %  RoI.  t-j, 
each  of  them  bound  in  the  whole,  yet  the  land  of  one  only  ihall  29  e.  3.  39.  «» 
not  be  extended.     But  it  was  alfo  objefted,  that  the  cafe  of  a  *^  ^^*7- 
recognizance  or  ftatute  was  not  like  the  cafe  of  warranty  :  for  b[!  joinwtoînte 
by  the  (lacute  or  recognizance,  the  land  is  prefently  bound  in  27*  Br  Age  36. 
whofe  hand  foever  it  (hall  come;  but  fo  it  is  not  in  cafe  of  a  S'*^'**''»» 
warranty  :  to  which  it  was  anfwered  and  refolved,  that  for  is]  pfir  7^'^ 
as  much  as   by  the  faid  book  of    16  H.    7.  and   all   other  Fni  (xccutioo 
books,  it  appears,  that  the  furvivor  and  the  heir  ought  t6  be  '^' 
vouched  together}  and  (b  of  the  heirs  of  both  :  and  Little- 
ton,  chapter   Homage  Anteftrtl^  (kith,    that   the  land  which 
the  (/)  vouchee  had  at  the  time  of  the  voucher  (hall  be  liable  (i)  Co.  Ut.  101. 
to    render    in    value;    from    thence    it    follows    that   the  »•  ^^ ^«^ '45« 
charge    ihall.  be  equal;    and   that  is  a  ftronger    cafe  than 
the  cafe   of   the  ftatute  or   recognizance,  for  the  warranty 
extends  to  render   in   value  lands  of    inheritance  ;    but  if 
{k)  huiband  and  wife  and  the  heirs  of  the  wife  be  bound  to  [y^  ,  r^i.  g^. 
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warranty,  and  the  wife  dies,  the  lands  of  the  huAand  may  be 
alone  put  in  execution,  becaufe  there  are  no  {a)  moieties  be- 
tween hufband  and  wife;  and  thus  are  divers  opinions  in  our 
booksr,  fome  whereof  being  ill -reported  arc  well  reconciled. 
17  E.  3.  41.  b,  29  E.  3.  46.  a.  12  H.  7.  3.  b.  16  H.  7. 13  a. 
22E,  3.  i,a.  b.  I7E.3.  8.  30  E.  3.40.  19  H.  6.  55.  a.  But 

in  a  perfoual  lien  it  is  atherwife. As  if  two  be  bound  in 

an  (h)  obligation,  there  the  charge  (hail  furvivc:  fo  it  appears 
by  thefe  cafes,  that  when  land  {hall  be  charged  by  any  lien, 
the  charge  ought  to  be  equal,  and  one  alone  (hall  not  bear  all 
the  burthen  and  the  law  in  this  point  is  grounded  on  great 
equity  :  but  in  all  the  cafes  at  the  common  law,  if  the  party 
who  fhould  be  charged  had  aliened  the  land  bona  fide  before 
any  aûion  brought,  the  land  in  the  hands  of  the  purchafor 
was  not  fubjeft  to  any  charge  or  execution  ;  and  this  was  the 
reafon  why  the  Judges  and  fages  of  the  law  in  conftruÛion 
of  the  (aid  ftatutcs,  altholigh  the  lands  of  purchafors,  after 
the  judgment,  recognizance  or  ftatute»  were  fubje£l  to  exe» 
cution,  yet  gave  greater  privilege  to  them,  than  to  the  conufor 
bimfelf  or  to  his  heir. 

Alfothe  ftatuïeof  Weft  2.  cap,  18.  provides,  quod  vice- 
€omi$  libertt  it  medittatem  terra  fua^  which  ought  to  be  intendf^ 
cd of  all  his  land;  fo  the  ftatuteof  13E.  i.  enaâs,  that  all 
the  lands  of  the  conufor  (hall  be  delivered  to  the  merchants, 
&c.  and  that  is  another  reafon  why  the  (r)  land  of  one  terre- 
tenant  only  (hall  not  be  charged  with  the  whole  debt,  for  as 
much  as  by  the  (latute  all  the  land  is  liable.  And  the  reafon 
why  the  conufor  bimfelf,  at  the  will  of  the  conufee,'may  be 
only  charged,  is  becaufe  he  bimfelf  is  the  perfon  who  was  the 
debtor,  and  who  was  bound  ;  and  therefore  he  is  fubjcû  to 
execution,  and  it  is  but  reafonable  that  he  may  be  only  charg- 
ed ;  the  fame  law  of  his  heir  for  the  reafons  before  rehearfed. 

Note,  reader,  when  it  is  faid  before  and  often  in  our  books, 
that  if  one  purchafor  be  {d)  only  extended  for  the  whole  debt, 
that  he  (hall  have  contribution  ;  it  is  not  thereby  intended 
that  the  others  (hall  give  or  allow  to  him  any  thing  by  way  of 
contribution  ;  but  it  ought  to  be  intended  that  the  party,  who 
is  only  extended  for  the  whole,  may  by  audita  querela  or  Scire 
faâ^  as  the  cafe  requires,  defeat  the  execution,  and  thereby 
he  (hall  be  reftored  to  all  the  mean  proiits,  and  compel  the 
conufee  to  fue  execution  of  the  whole  land;  fo  in  this  man- 
ner every  one  fliall  be  contributory,  hoc  5/?,  the  land  of  every 
terre  tenant  (hall  be  equally  extended:  and  afterwards  the 
counfel  of  Sir  William  Uarbert  moved  three  errors  in  the 
record. 


The 
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The  firft  was,  Aac  the  wrk  of  Scire  fociat  was  Scire  faciai  S«  i  M.  37^ 
bmncP  ttrrarum  V  tiMCMéntûrumj  ^c,  which  was  improper  *"  ' 
and  againft  \v$f  $  for  one  is  always  called  heir  to  his  ancedor, 
aiM  not  heir  to  the  land,  for  »nce(lor  and  heir  are  nlativa^ 
and  it  cannot  be  faid  that  one  is  fiiiw^  or  ccnfanguintus  (sT 
hans  nutfierH  di  Dale  \  but  that  A.  was  feifed  of  the  manor  of 
Cole  in  fee^  and  died  feifed»  after  whofe  death  the  manor  of 
Dale  defcesded  to  B.  as  c$nJ4UÊgmnic  tsf  hcredi  prétdi^i  A.  (and 
Ibew  how)  and  not  prmdiéii  mwnrii, 

Tke  fécond  error  was>  admiting  the  writ  good^  then  for  a« 
much  as  the  writ  requires  ^tad  jcin  faf  hMrê£  urrarum  ^ 
tmimentormmf  i^e.  the  return  of  the  Sheriff^    quêd  fan  ficU  29  e.  3. 26.  i« 
mUiêim  Harbert  MUfh  fi'  isf  band'  pradUT  JkMihéei,  ÎS: 
Dût  goody  becaufe  he  doth  not  return  him  heir  of  any  lands  or 
tenements,  as  the  writ   require.^)  for  his  warrant  is  not  to 
fummon  the  heir  of  the  faid  Matthew,  but  the  heir  of  the  34  H.  6. 49. 
lands  and  tenements  of  the  (M  Matthew,  and  every  return  ^^^'  3*** 
ought  to  anfwcr  the  point  of  the  writ. 

The  third  error,  admitting  the  writ  and  the  return  good, 
was,  that  the  judgment  itfelf  i^as  erroneous.     For  the  judg- 
ment is  given  generally  againft  Sir  Will.  Harbert,  quod  di£îa 
d»mina  regina  recuperet  verfus  prad'  IVilL  Harbert  di£fa  tria 
miUia  librarum  ;  et  quod  ipfe  idem  IFiUiilmus  de  eifdem  tribus 
miliibus  Hbrar*  erga  diSlam  dominam  reginam  nunc  oneretur^  là  ei 
indefatiifaciut.  And  it  was  moved  by  the  defendant's  counfel.  Wow.  440.  a. 
that  the  judgment  ought  to  have  been  fpecial  j  for  by  this  ger>e-  ^'il^'  ^'  ^'  ^ 
ral  judgment  his  own  land  will  be  liable,  where  by  the  law,  the  cro.  Êk^V.* 
land  only  which  came  to  him  by  his  father  (hould  be  liable;  and,  Cro.  Cu.  296. 
as  hath  been  fiaid,  he  is  charged  as  terre-tenant,  for  the  conufee  ^**^  V^h^*"*. 
cannot  have  an  aâion  of  debt  on  the  recognizance  againft  the  b.  MMr'521. 
heir,  for  the  recognizance  is,  quod  tunc  vult  &  concedit  quod  5 Co.  60. Dye? 
di^a  pecuuia  fumma  de  bonis  ^  catailisy  terris  iâ  tenementis^  i^c.  ?/^'J*'  '^ 
levetur  :  fo  that  the  charge  is  impofcd  on  his  goods  and  lands  ;  3  Bai'ft'jVy!^^* 
fo  that  debt  doth  not  He  on  it  againft  the  heir,  no  more  than  318, 320.  Pain» 
on  a  recovery  in  debt,  for  there  a  Scire  faciai  lies  againft  the  J!9»  "  Jones  S7, 
heir,  but   no  aâion  of  debt:  then  although   the  heir  makes 
adtfauft,  yet  the  judgment  ought  to  have  been  fpecial  ;  and 
it  was  faid  in  this  cafe,  if  the  heir  had  appeared  and  plead- 
ed a  falfe  plea,  yet  the  judgment  ought  to  have  been  fpe- 
cial ;   for  he  is  not  charged  merely  as  heir,  but  rather  as 
terre-tenant.     And  with  that  agrees  33  E.  3,  Execution  162. 
in  {a)  debt  the  plaintiff  recovered,  and  before  execution  fued, 
the  defendant  died,  the  plaintiff"  prayed  a  Scire  fac'  againft  W  s^ulft.  31s, 
A.  wfap  is  tenant  of  the  defendant's  lands,  and   bad  it,  3*'*  3*?-  '^^'P^' 

who  ^ 


Harbert^s  Cafe.  Part  IIL 

"il^ho  came  arid  cdtinter-pleaded  the  eïectftîon,  àdâ  they  were 
at  ifiue,  and  afterwards  did  not  follow  it  ;  wherefore  execa- 
tion  wad  awarded  againft  him,  and  the  plaintifF  prayed  execu'' 
tion  as  well  of  his  own  lands»  which  he  had  the  day  he  plead- 
ed, as  of  the  debtor's  lands  in  his  hands,  becaufe  he  pleaded 
t  Co.  ao>  a.  a  falfe  plea.  But  by  the  rule  of  the  court,  he  dould  have  only 
the  knds  of  the  debtor.  Vidi  i6  E.  j.  15.  But  thelb  points! 
Dtrere  not  refotved  by  the  court,  but  afterwards,  on  a  petition 
made  to  the  Queen,  Sir  William  compounded  with  her; 
Plowdeii  and  Coke  trefe  of  counfel  with  Sir  William  Har- 
bert;  and  note  well,  the  new  writ  of  error,  after  the  entry 
of  the  firft,  was  not  brought,  juod  coram  wfbis  rtfidetj  becaufe 
the  record  is  not  removed  out  of  the  keeping  of  him  who  had 
the  cuilody  thereof  before;  but  it  remained  in  the  fame  cuftody 
after  the  writ  of  error  plurchafed,  as  it  was  before. 

[See  sBIackft.  Com.  379.] 
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Hil.  29Eliz,  in  B.R.  Rot.  790. 

BE  ît  remembered,  tliat  heretofore,  that  îs  to  fay,  5n  the  Hatf.  * 
term  of  St.  Michael  laft  part,  before  the  lady  the  Q^  at 
Wcftminfter,  came  Richard  Hynde  by  James  Tong  his  at^ 
torncy,  and  brought  here  into  the  court  of  the  faid  lady  the 
Queen  then  there,  his  certain  bill  againft  William  Ambrye, 
in  the  cuftody  of  the  Marflial,  &c.  of  a  plea  of  trefpafs  and 
cjeâm.  of  his  farm,  and  there  are  pledges  of  prolecution  thak 
IS  to  fay  John  Doe  and  Richard  Roe,  which  faid  bill  followeth 
in  thefe  words,  ff.  Hertf.  ff.  Richard  Hynde  complaineth  of 
William  Ambrye  in  the  cuftody  of  the  Marfhal  of  the  Mar- 
Ihalfey  of  the  lady  the  Queen,  before  the  lady  the  Queen  her* 
fclf  being,  for  that,  that  is  to  fay,  that  whereas  one  Thomas 
Brand  and  Conihince  his  wife,  and  William  Dâvies  and 
Margaret  his  wife,  on  the  Qth  day  of  July  in  the  28th  year  of 
the  reign  of  the  faid  lady  Elizabeth  now  Queen  of  England  at 
Aldenham  in  the  county  aforefaid,  demifeï,  granted  arid  to 
farm  let  to  the  aforef.  Richard  Hynde,  (among  other  things,) 
10  acres  of  land,  with  the  appurtenances,  called  the  upper 
part  of  a  clofe  named  Reddings,  in  Aldenham  aforef  in  the 
coutlty  aforefaid  :  to  have  and  to  hold  the  aforef.  10  acres  with 
the  appurtenances,  to  the  aforef.  Rich.  Hynde  and  this  afligns^ 
from  the  fead  of  St.  John  the  Baptift  then  laft  pafl,  until  the 
end  and  term  of  7  years  from  thence  next  enfuihg,  and  fully  to 
be  complete  and  ended  :  by  virtue  of  which  faid  demife  the 
laid  Rich.  Hynde  entered  into  the  aforef.  10  acres  of  land,  with 
the  appurtenances,  on  the  aforef.  9th  day  of  July  in  the  28th 
year  aforefaid,  and  was  thereof  poflefTed  until  the  aforefaid 
William  Ambrye  afterwards,  to  wit,  on  the  aforefaid  9th  day 
of  July  in  the  28th  year  aforef.  with  force  and  arms,  &c.  into 
the  aforefaid  10  acres  of  land,  with  the  appurtenances,  enter^ 
cd  upon  the  poiTel&on  of  the  faid  Richard  ;  and  him  the  faid 
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Rich,  from  his  farmaforef.  the  term  thereof  not  yet  ended  did 
ejed,  expel)  and  amove,  and  then  held  out,  and  as  yet  holdeth  out 
the  faid  Rich,  from  his  pofleflion  thereof,  and  other  wrong» 
to  him  did,  agalnft  the  peace  of  the  faid  Q.  to  the  damage  of 
the  faid  Rich,  of  lol.  and  thereof  he  bringeth  fuît,  &c.  And 
now  at  this  day,  that  is  to  fay,  on  Monday  next  after  8  days 
of  St.  Hilary  in  this  term,  until  which  day  the  faid  Will,  had 
licenfe  to  imparl,  and  then  to  anfwer  to  the  bill  aforefaid,  &c. 
before  the  lady  the  (^at  Weftminfler  come  as  well  the  aforef. 
Rich,  by  his  attorney  aforef.  as  the  faid  Will,  by  Rich.  BcU 
field  his  attorney,  and  the  fame  WiiHam  doth  defend  the 
forceand  injury  when,  &c.  Asd  faith,  that  he  is  set  g«kihy 
thoreof»  and  of  this  be  puts  himfelf  upon  the  counO'y  ^  and 
the  (aid  Rich.  likewife.  Therefore  let  a  jury  thereof  come  be- 
fore the  lady  the  Q.  at  Weftminfter,  on  Wednefday  next  after 
15  days  of  Èafter»  who  neither,  &€.  to  recognife,  ace.  becaufe 
as  well,  &c.  the  fame  day  is  given  to  the  parties  aforef.  there 
.  &c.  Afterwards  the  procefs  thereof  was  continued  between 
the  parties  aforef.  of  the  plea  aforefaid  by  a  jury  put  between 
them  being  refpited  before  the  faid  lady  the  (^at  Weftm.  unùl 
Wednefday  next  after  8  days  of  St.  Mich,  then  next  following  : 
unlefs  the  Juilices  of  the  faid  lady  the  Q^  aflîgned  to  take  ^* 
fizes  in  the  county  aforef.  %all  (irft  come  on  Friday  the  I2tb 
day  of  July  at  Hertford  in  the  county  aforef.  by  form  of  the  (tat. 
&c.  for  default  of  jurors,  &c.  At  which  Wednefday  next  af- 
ter 8  days  of  St.  Mich,  before  the  lady  the  Q^  at  VVeftm.  came 
the  aforef  R.  Hynde  by  his  attorney  aforef.  &c.  and  theaforefl 
Juftices  of  afllzes,  before  whom,  &c.  fent  here  their  record  be« 
lore  them  had,  in  thefe  words:  ff.  Afterwards  at  the  day  and 
place  within  contained,  before  Tho.  Gawdy,  Knt.  one  of  the 
Juftices  of  the  lady  the  Q.  affigned  to  hold  pleas,  before  the 
lady  the  Q^herfelf^  and  Rob.  Clark,  one  of  the  Barons  of  the 
faid  lady  the  Q.  of  her  Exchequer,  Juftices  of  the  faid  lady  the 
Q.  afligned  to  take  the  aflizes  in  the  county  of  Hertford,  by 
form  of  the  ftat.  &c.  came  as  well  the  within  named  Richard 
Hynde  by  H.  Brantwayte  his  attorney  as  the  within  written 
Will.  Ambrye  by  his  attorney  within  mentioned,  and  the 
jurprs  of  the  jury  whereof  within  mention  is  made,  fome  of 
them,  that  is  to  fay,  Rich.  Penifather,  Thomas  GUfcock,  Jo. 
Harmcr,  and  Stephen  Nebbes  came,  and  in -the  faid  jury  are 
fworn.  And  becaufe  the  reft  of  the  jurors  of  the  faid  jury 
did  not  appear,  therefore  others  of  the  ftanders-fiy,  chofen  by 
the  Sheriff  at  the  requeft  of  the  faid  Richard  Hynde,  and  by 
the  command  of  the  Juftices  aforefaid,  are  of  new  put,  whoie 
names  to  the  panel  within  written  are  filed,  according  to  the 
form  of  the  ftatute  in  fuch  cafe  lately  made  and  provided  ; 
and  fome  of  the  jurors  fa  a-new  put,  that  is  te  fay,  £d« 
ward  Vyall,  Thomas  Cooker,  Thomas  Throwe,  Edward 
Affer,  John  Dormer,  William  Tiverton,  Edward  Jor- 
dan,  and  Robert  Carpenter  came,    who   to  fay  the  truth 
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of  thé  matters  within  contained,  (together  with  the  jurort 
^forefaid  firfl  impanelled,  and  (worn,)  chofen,  tried,  and 
fwonii  fay  upon  their  oath^  that  long  before  the  trefpafs  and 
ejcAment  of  farm  within  fappofcd  to  be  done>  one  T.  Boraf* 
ton  was  fetfed  of  and  in  the  within  written  lo  acres  of  land 
with  the  appurtenances,  called  the  upper  part  of  a  clofe  called  . 
Readings,  in  Aldenham  within  written,  in  his  demefne  as 
of  fee,  and  held  the  faid  lo  acres  of  lands  with  the  appurte- 
nances of  one  Robert  Stepneigh,  Efq.  as  of  his  manor  of  Al- 
denham in  free  focage.  And  further  the  jurors  aforefaid  fay 
upon  their  oath,  that  the  aforefaid  Th.  Boradon  had  iflue  ot 
his  body  lawfully  begotten  Humphrey.  Borafton  his  elder  fon^ 
and  Henry  Boraiion  his  younger  fon  :  and  the  aforefaid  Hum- 
phrey Borafton  had  iflge  of  his  body  lawfully  begotten  Con- 
ibnce  Borafton,  now  the  wife^of  the  within  named  Xhomaa 
Brand,  and  the  within  named 'Margaret  wife  of  the  within 
named  William  Davies:  and  that  afterwards  Humphrey  Bo- 
rafton died,  living  the  faid  Thomas  Borafton,  and  that  the 
aforefaid  Conftanceand  Margaret  were  and  are  daughters»  and  ^ 

co-heirs  of  the  aforefaid  Humphrey  Borafton.  And  farther^ 
the  jurors  aforefaid  fay  upon  their  oath,  that  the  aforefaid 
Tho.  Borafton  being  fo  feifed  of  and  in  the  aforefaid  lo  acres 
of  land  with  the  appurtenances  as  aforefaid,  afterwards,  that 
is  to  fay,  on  the  12th  day  of  the  month  of  Auguft  in  the  year 
of  our  Lord  1559,  in  the  firft  year  of  the  reign  of  the  faid 
lady  the  now  Queen,  made  his  teftament  and  laft  will  in 
writing,  in  thefe  EngtiOi  words  following  :  **  In  the  name  of 
**  God,  Amen,  &c.  Item^  I  give  unto  Thomas  Amerie  and 
'*  Amphillia  his  wife,  all  that  my  upper  part  of  my  clofe 
'*  called  Redding,  for  the  term  of  eight  years  next  after  my 
«  deceafe,  in  recompcnce  of  one  yearly  annuity  of  46  s.  8d. 
^  due  unto  the  faid  Thomas  Amerie,  upon  one  obligation  of 
*'  certain  years  yet  during,  and  upon  further  condition  thao 
*<  the  faid  Thomas  Amerie  (hall  bring  in  the  faid  obligation 
'<  to  my  executors,  to  be  cancelled,  and  utterly  difcharged, 
<*  upon  this  confideration,  before  fuch  time  as  the  (kid  Tho« 
"  maa  Amerie  fhall  make  any  entry  upon  the  premifes, 
<*  and  that  the  faid  Thomas  Amerie,  neither  his  aftlgns» 
'<  fliall  not,  during  the  faid  eight  years,  fell  none  of  the 
**  wood^f  timber,  nor  underwoods,  in,  nor  upon  (he  faid 
^  upper  part,  but  fliall  preferve  the  woods,  hawts,  and 
^  fprings,  to  the  behoof  of  the  heir  in  remainder^  and 
<<  after  the  term  of  the  faid  eight  years,  the  laid  up- 
**  per  part  to  remain  to  my  executors,  until  fuch  timf 
**  as  Hugh  Borafton  fliall  accompHQi  his  full  age  of  twen«> 
^  tj-one  years,,  and  the  mean  profit  to  be  employed  by 
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«<  my  executors  towards  the  performance  of  this  my  kft  will 
«*  and  teftament.     And  when  the  faid  Hugh  cometh  unto 
•*  ai  years  of  âge,  then  I  will  that  he  (hall  enjoy  the  ùAd 
•*  upper  part  to  him  and  bis  heirs  for  ever.    Provided  always, 
**  that  if  the  faid  Tho.  Artierie  do  refufc  to  bring  in  his  obli- 
"  gation,  or  to  preferve  the  woods  upon  the  faid  upper  part, 
«*  then  my  eacectttors  to  enjoy  the  premifes  during  the  ùàd 
**  term  of  S'years,  paying  the  faid  Amerie  his  annuity  of  468. 
<*  8  d.  during  the  (aid  term  of  8  years  ;  "  as  by  the  teftament^ 
and  la(l  williforefaid  (amongft  other  things)  it  more  fully 
ippeareth  ;   and  farther  the  jurors  aforefaid  fay  upon  their 
oath  aforefaid,  that  the.aforef.  Tho.  Borafton  being' fc^  feifed 
of  the  aforef.  10  acres  of  land  with  the  appurt.  afterward»  that 
is  to  fay,  on  tbe  14th  day  of  the  aforef.  month  of  Auguft  in 
the  ift  |ear  of  the  reign  oF  the  faid  lady  the  now  Q.  at  Alden- 
h^m  aforlf,  died  feifed  of  fuch  his  efiate  ;  and  lurtber  th« 
jurors  jtforef.  fay  iipon  their  oath»  that  the  aforefaid  Hugh  Bo- 
rafton  in  the  faid  tcftam.  and  lad  will  named,  was  fon  and 
heir  of  the  faid  Henry  Boraftoni  and  that  tbe  faid  Hugh  Bo- 
rafton  died  before  he  came  to  the  age  of  21  years,  that  is  to 
fay.  about  the  age  of  9  years.     And  further  (he  jurors  aforef. 
fay  upon  their  oath  aforef.  that  theintercftof  tbe  premifes  aforef* 
In  the  faid  teftament  and  laft  will  mentioned  and  devifed,  aa 
well  to  the  faid  Thomas  Amerie  and  Amphillis  his  wife,  as  to 
the  executors  df  tbe  bid  teftam.  before  the  day  of  the  exhibit- 
ing of  the  bill  within  written  ended  and  determined.    Atvd 
•  further  the  jurors  aforef*  fny  upon  their  oath,  that  Philip  Bo- 
rafton  was  and  is  the  brother  and  next  heir  of  the  faid  Hugh 
Boraftooi  by  virtue  whereof  the  faid  Philip  Borafton,  after  the 
aforef.  intereft  of  the  premifes  to  the  faid  Tho.  Amerie  and 
Amphillis  his  wife,  and  the  executors  aforef.  by  the  aforef. 
teftam.  and  laft  will  given  and  devifed  was  ended  and  deter- 
minedi  entered  into  the  aforef  10  acres  of  land  with  the  ap- 
purt. as  brother  and  next  heir  of  the  faid  Hugh,  and  was  feifed 
thereof  as  the  law  requireth  }  and  being  fo  ieifed  thereof,  the 
laid  Philip  Borafton  afterwards  and  before  the  time  of  the  ex** 
^ibiting  of  the  bill  aforef.  that  is  to  fay,  on  the  20th  day  ol 
June  in  the  28th  year  of  the  reign  of  the  lady  the  now  Queen 
demifed,  granted,  and  to  farm  let  to  the  aforefaid  William 
Ambryc  bow  defendant,  ^he  tenements  aforefaid  with  the  ap- 
ptirteiunccs  in  wbich»  ^e.  to  bave  and  to  hold  to  tbe  faid 
WHl.  Ambryè  and  his  affigtis  for  one  whole  year  from  thenct 
next  following  to  be  fully  complete  and  aided,  and  fo  fromr 
year  to  vear  as  long  as  both  parties  fliould  plèafe,  by  virtue  of 
which  (aid  demife,  the  aforef.  Will.  Ambrye  entered  into  tbe 
aforef.  10  acres. of  land  with  the  appiirt,  and  was  pofief.  thereof^ 
and  being  fo  pofleiTcd  thereof,  the  aforefaid  Tho.  Drand  and 
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GMiwceJbk  wife,  William  Davis  ani  Margaréft  bii  wîf<r,  at  îà 
th9  n^  oi  ihe  faid  Covftuca  and  Margirec,  aftet ivar4»»  ritat  is 
to  faf ,  OB  the  9tki  day  of  Joly  in  the  28th  year  df  the  reign  of  ibc 
lady  the  now  C^aforefaid/intotbeaforefaid  10  acres  of  land  wiOi 
the  appurtenances  entered  in  and  upon  the  poffeffion  of  the  fiiid 
WilHaiB  Ambryc»  and  were  (hereof  feifed  as  tlie  law  rcquireth; 
and  being  {6  feKèd  thereof  at  Aldenham  aforef.  the  faid  Thomas 
Brand  and  Conftance  his  wife,  Wiifiam  Davis  and  Afargaret  hi^ 
wife,  afterwards,  that  is  to  fav,  on  the  faid  9th  day  of  July  in  iha 
29th  year  afojef.  by  their  indenture  bearino;  date  the  fame  day  and 
year,  dénitred,  grafted,  and  to  farm  let^  the  aforefaid  loa^resol^ 
lattd  with  th«a{^rtMaiieés  to  tb«  afàrtL  Richard  Hynde,  to  have 
and  to  ^ipld  the  afdref»  10  acres  of  land  with  the  appurtenance» 
boco  the  faid  Richard  Hyadc  and  hi&  affigns,  from  the  feftli  of 
Saint  John  the  Baptiil  then  Ia(l  pail,  ontilthe  end  and  term  of  7 
years  from  thence  next  enfuing,  and  fully  to  be  complete  aadend* 
cd  ;  by  virtue  of  *  which  faid  demife,  the  faid  Richard  Hyadé  cn« 
tered  into  the  afbref.  10  acres  of  land  with  the  appurtenance,  oa 
the  aforef.  9th  day  of  July  in  the  aSch  year  of  the  reign  of  the  faid 
lady  the  bow  Queen  aforef.  and  was  pofTefled  thereof  until  the  a« 
Ibref;  William  A mbrye,  afterwards,  that  is  to  fay,  on  the  aforef. 
gthday  of  Jaly  rn  the  afth  year  aforef.  with  force  and  arms,  &c. 
re^'entered  into  the  aforef.  10  acres  of  land  with  the  appurtenances, 
upon  tbt  polfeifion  of  the  faid  Rich.  Hynde,  thereof,  by  the  pre^. 
cepc  and  command  of  the  aforef.  Philip  Borafton,  and  biih  the  faid 
Richard  Hynde  froia  his  poficiison  thereof  held  out,  aàd  yet  dotk 
hold  oat  :  but  whether  upon  the  whole  matter  arbrefaid.  ie  form 
aforef.  found,  the  re- entry  of  the  aforef.  William  Ambrye  into 
the  aforef.  10  acres  of  land  with  the  appurtenances,  be,  or  in  law 
ought  to  be  adjudged^  a  good  and  lawfnl  re-entry,  the  jurors  a- 
foref  are  utterly  ignorant,  and  thereof  pray  the  advice  of  the  court 
of  the  lady  the  Qoeen  5  and  if  upon  the  whole  matter  aforef  ia 
form  aforef.  found,  it  fhall  feem  to  the  court  of  the  faid  lady  th< 
Queen,  that  the  re-entry  of  the  aforef.  William  Ambrye  into  the 
aioref.  10  acres  of  land  with  the  appurtenances,  in  and  upon  thé 
pofiêffion  of  the  faid  Rich.  Hynde,  be  not  nor  in  law  ought  to  be 
adjudged  a  good"  and  lawful  re<»entry  ;  then  the  j  urors  aforefaid  Csif  . 
opoû  their  oath  aforef,  tha^  the  aforef.  Wih  Ambrye  is  guilty  of  the 
trefpafs  and  ejeélment  within  fpecified,  in  manner  and  form  as  thd 
aforef.  Rich.  Hynde  withio  againft  him  complaineth,  and  then 
they  affefs  the  damages  pf  the  faid  Richard  Hynde,  by  occalion  of 
the  trefpafs  and  ejeûment  out  of  his  farm,  befides  his  charges  aod 
coâs  by  him  about  hia  fait  in  this  behalf  expended  to  8s.  aod  for 
bh  charges  and  coHs  to  30s.  and  4d.  But  if  upon  the  whole 
matter  atorefaid,  in  form  aforef.  found,  it  fliall  feem  to  the  court 
of  the  lady  the  Q^that  the  re-entry  of  the  aforef.  Will.  Ambrye  in- 
to the  aforef.  10  acres  of  land  with  theappurten.  in  and  upon  the 
poflcÉûA  of  the  faid  Richard  Hynde  be,  or  In  law  ought  to  be 
adjudged  a  good  and.  lawful  re-entry,  then  the  jorOrs  aforefaid 
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(àj  upon  their  oath^  that  the  faid  Will.  Ambrye  is  not  guiky 
of  the  trefpafe  and  ejeôment  of  the  farm  aforef.  as  he  within 
for  himfelf  hath  alledged  :  and  becaufe  the  court  of  tb^  lady 
the  Q.  here  of  gîvînjg  their  judgment  of  and  upon  the  premifes 
is  not  yet  advifedi  day  thereof  is  given  to  the  parties  aforef 
in  the  ftate  that  now  it  is,  bçfore  the  lady  the  Queen  at  Weft- 
minfter,  until  Thurfday  next  after  eight  days  of  St.  Hilary  to 
hear  their  judgment  thereof»  becaufe  the  Court  of  the  lady 
the  Queen  here  thereof  are  not  yet  advifed,  &c.     At  which 
day  before  the  lady  the  Queen  at  Wedm.  come  the  parties 
aforef.  by  their  attornies  aforef.  and  becaufe  tfte  court  of  the 
lady  the  Queen  here  of  giving  their,  judgment  of  and  ii|y>n  the 
premifes  is  not  yet  adviied,  further  day  thereof  is  given  to  the 
parties  aforef.  in  the  ftate  it  now  is,  before  the  lady  the  Q.  at 
Weftminfter  until  Wednefdaj  next  after  15  days  of  Eafter, 
to  hear  their  judgment  thereof,  &c.  becaufe»  &c.  and  fo  from 
term  to  term,  imtil  the  plaint  srforef.  was  further  adjourned 
by  another  writ  of  the  faid  lady  the  Queen  of  Common  Ad- 
journment before  the  Queen  until  the  morrow  of  All  Souls,  at 
the  caftle  of  Hertford  in  the  county  of  Hertford,  at  which 
day  before  the  lady  the  Queen  at  the  caftle  of  Hertford  came 
the  parties  aforef.  by  their  attornies  aforef.     And  becaufe  the 
court  of  the  lady  the  Queen  here  of  giving  their  judgment  of 
and  upon  the  premifes  is  not  yet  advifed,  day  thereof  is  fur-* 
ther  given  to  the  parties  aforef.  in  the  ftate  as  it  is  now  before 
the  lady  the  Queen  at  the  caftle  of  Hertford,  until  Tuefday 
next  after  8  days  of  St.  Hilary  to  hear  their  judgment,  &cl 
becaufe,  &c.  before  which  day  the  plaint  aforef.  was  adjourned 
by  a  writ  of  the  lady  the  Queen  of  Common  Adjournment  be- 
fore the  faid  lady  the  Queen  until  in  8  days  of  St.  Hilary  at 
Weftminfter.    At  which  day  before  the  lady  the  Queen  at 
Weftm.  come  the  parties  aforef.  by  their  attornies  aforef.  and 
becaufe  the  court  of  the  lady  the  Qpeen  here  of  giving  their 
judgment  of  and  upon  the  premiCes  is  not  yet'advifed,  day  i» 
further  given  to  the  parties  aforef.  in  the  ftate  as  now,  before 
the  lady  the  Queen  at  Weftm.  until  Wednefday  next  after  15 
days  of  Eafter,  to  hear  their  judgment  thereof,  &€.  becaufe 
&c.    At  which  day  before  the  lady  the  Queen  at  Weftm. 
come  the  parties  nforef.  by  their  attornies  aforef.  upon  which 
the  premiles  being  fcen  by  the  court  of  the  lady  the  Queen 
here,  and  diligently  looked  into,  and  mature  deliberation  be- 
ing thereof  had,,  becaufe  it  feemeth  to  the  court  of  the  £aid 
lady  the  Queen  here,  that  the  entry  of  the  aforef.  Will.  Am- 
brye above  fpecified  into  the  aforef.  10  acres  of  land  with  the 
appurt.  in  and  upon  the  pofteflion  of  the  aforef.  Rich.  Hynde» 
was  a  good  and  lawful  re-entry  ;  therefore  it  is  conCdered  that 
the'aforefaid  Rich.  Hynde  take  nothing  by  his  bill  aforef.  but 
that  he  for  his  falfe  clamour  be  taken,  &c.  and  that  the  aforef. 
Will.  Ambrye  may  go  thereof  without  day,  &c. 
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Hill.  29  Eliz.  in  B.  R.  Rot.  790.  be- 
tween Hind  and  Ambrye, 


1  Bulftr.  12;. 

BETWEEN  Richard  Hyndc,  plaintiff,  and  William  Am-'  124.  *»<>».  R*p. 
bryc,  defendant,  in  an  ejeâîiont  firma  in  the  King's  Bench,   jJJ'  ♦^J'  ^"^ 
of  lands  in  Aldenham  in  the  county  of  Hertford,  on  a  leafe  swinb.  135. 
made  by  Thomas  Brand  and  Condance  his  wife,  and  William  Sec  Taylor  and 
Davies  and  Margaret  his  wife,  to  the  plaintiff  for  feven  years.  Sfc '^Cwter^i 
The  defendant  pleaded.  Not  guilty,  and  the  jury  gave  a  fpecial  Rep.'  i%%. 
▼crdia  to  this  cffeft:  ThoBorafton  was  fcifed  in  fee  of  the  Se« Lane's. 
lands  aforef.  and  held  them  in  focage,  and  had  iffue  Humphrey  ^P*  5^ 
Borafton  his  elder  fon,  Henry  Ëorafton  his  younger  fon  ;  and 
Humphrey  had  iffue  the  faid  Confiance,  wife  of  the  faid  Brand, 
and  the  faid  Margaret,  wife  of  the  faid  Davies  ;  and  the  faid^ 
Henry  Boraflon  had  iffue  Hugh.     And  afterwards  the  faid. 
Thomas  Borafton,  Augnft  12,  1559»  by  his  will  in  writing,  1 
devifcd  the  faid  lands  in  thefe  words,  vt%.     *'  Item,  I  give 
**  to  Thomas  Amery  and  Amphillis  his  wife,  all  that  my. 
*•  upper  part  of  my  clofe  called  Redding,  for  eight  years  next' aBttmr.iM.i«5# 
**  after  my  deceafe.     And  that  the  laid  Thomas  Amery,  nor  ^^-  ^^'  3»^ 
'^  hisafligns,  fhall,  during  the  faid  term,  fell  none  pf  the  faid 
**  wood  or  timber  in  or  upon  the  faid  upper  part,  but  fhall 
•*  prcferve  the  woods  to  the  ufe  and  behalf  of  the  heir  in  re- 
^*  maînder  :  and  after  the  term  of  the  faid  8  years,  the  faid 
**  upper  part  to  remain  tb  my  executors  until'fuch  time  as  Hugh 
'*  BoraflonlhaUaccomplifhhisfQllageof2iyears,andthemean 
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f'  profits  to  be  employed  by  my  executors  towards  the  per- 
f  *  formance  of  this  my  lad  will  and  teftament  :  and  when  the 
**  faid  Hugh  (hall  come  to  his  age  of  twenty-one  years,  then 
^*  1  will  he  (hall  enjoy  the  faid  upper  part  to  him  and  to  his 
.  **  heirs  for  ever. 

Afid  afterwards  Aht  laid  Thomas  Borafion,  r4  Â4igufii  imnà 
I  Eliz.  died^  and  the  faid  Hugh  died  before  his  full  age  of 
twenty-one  years,  about  the  age  of  nine  years.  And  that 
Philip  Borafton  was  Brother  and  heir  of  Hugh  Boraflon  ;  and 
the  faid  Philip,  after  the  end  and  expiration  of  the  faid  terms, 
that  is  ID  fay,  of  Thomas  Amery  and  Amphlllis  his  wife,  ana 
pi  the^id  c^cectHOrs,  entere{^  intp  thp  lad)^,  as  bro^lier  and 
heir  of  the  faid  Hugh  Borafion,  and  demifed  the  fatd  lands 
fo  the  faid  William  Ambrye,  &c.  by  force  whereof  he  was 
pofTeiTed,  upon  whom  the  faid  leflbrsof  the  plaintiff,  in  righ( 
pf  their  faid  wives, entered  i;ito  the  faid  lands;  and  by  inden- 
ture«  bearing  jdate  the  fame  day  an4  year  mentioned  in  tbe 
declaration,  demifed  to  the  plaintiff,  prout  in  the  declaration, 
by  force  whereof  he  «r^s  pp4V€i:d^  i|n^I  the  defendant,  by 
|he  commandment  of  the  faid  Philip,  entered  upon  him,  &c. 
And  whether  the  faid  entry  of  the  defendant  was  lawful  or 
not,  was  the  doubt  which  was  referred  to  the  court.  And  this^ 
cafe  was  argued  by  .the  cpunfel  of  the  plajntiff.  And  it  feco?* 
ed  to  thcQi,  that  no  remainder  was  veiled  it)  the  faid  Hugh 
'  Boraflon,  until  he  attained  his  age  pf  twenty- ofip  years  s  and 
in  the  mean  time,  that  the  lands  did  defcend  to  the  daughters 
cff  the  elder  fon,  who  arc  general  heirs  tp  the  derifor  ;  and  fom 
afrauch  as  Hugh  did  never  accompiifti  his  faid  ajçc,.  for  this 
Cro.  Jfç.  51Ç.  caqfe  the  land  never  vefted  in  him,  but  remained  m  the  hpirs 
general  •,  and  in  proof  that  the  remainder  did  potTcft  in  Hygh 
before  his  faid  age,  they  fiud,  it  appeared  by  the  words  of  the 
^iil,  t,bat  hefbpuld  not  have  it  tin  his  faid  age  o^  twenty-one 
Jieacs.  f^or  the  words  are,  **  and  when  the  faid  Hugh  ihall 
**  accompIUh  his  faid  age  of  twenty- one  years,  then  1  will  be 
^f  fiiall  enjoy  the  faid  upper  part  tb  \Atù  and  to  his  heir^  for 
**  ever  :*'  lb  that  it  fully  appears,  th^t  this  devifeto  Hugh  dotb 
depend  on  a  contingent,  that  is  to  Tay,  on  the  accojcoplilh- 
ment  of  Hugh's  full  age  of  twepty-one  years,  and  that'ought 
^  to  precede  before  the  remainder  can  begin,  and  wbethet  Hugh 

(hall  attain  to  his  age  is  fo  incertain,  «that  no  man  can  know, 
but  It  depends  folely  on  the  providence  of  Cod.  And  it  was 
faid,  if  Thomas  Boraflon  in  this  cafe  had  made  a  leafe  till 
Hugh  attain  his  full  age,  Hugh  then  being  of  the  age  of  nind 
iCo.35.b.  years,  the  leffec  fliould  not  bave  an  abfolute  leafe  for  twelve 
Fkw.  «73.  !•  years  :  for  if  Hugh  thotild  die  before  his  full  age,  tbe  le^fe 
would  be  ended,  quod  fuit  cotuijpdfn  per  iotam  curiam, 
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Itwasalfo  faid,  that  when  n  (4)  particular  efiate  (wkicfa  M  >  Rot*  419* 
doth  fupport  a  reosainder)  may  dcccrmine  before  the  rcm;|in-     *'"*•  *^ 
der  can  begin,  there  the  remainder  (bail  not  prefepcly  ycR, 
but  fhall  depend  in  (èj  contingency  :  as  if  one  makes  9  leafe  (^)  10  Co.  85. 
to  J.  S.  for  his  lift,  and  after  the  death  of  J.  U.  to  remain  to  J^j^'^f  ""^ij'^' 
anocfaer  in  fee,  this  remainder  doth  depend  in  contingency  j      *    *^'  *''* 
for  if  J.  S.  dies  befoie  J.  D.  the  particular  cftate  is  deturmined  Co,  Uu  378. 
before  the  remainder  can  begiq.    So  and  on  the  faipp  reafqn 
it  is  adjudged,  in  Cokhurft  and  Beju(hing'scafei  in  Plofr. 
Com.  where  the  cafe  in  effeâ  is,  that  a  leafe  i$  made  to  /^» 
(c)  for  life,  the  remainder  to  B.  for  life,  and  if  $.  dies  before  (0  P^-^»*-  ^ 
A.  that  it  iball  remain  to  C.  for  life,  this  is  a  good  i^^maînder  \^  \JITz.^ 
on  GDotingeot^  if  A.  furriTcs  B.  vhich  cafe  is  all  one  in  rcafim 
with  the  common  cafe  which  is  often  agreed  in  our  books.  A 
leafe  is  made  to  ^ne  for  life,  the  vemainder  to  the  right  hws 
of  J.  8.  this  remainder  is  good  upon  a  (d)  contingent,  that  is  {4)  Riym.  144. 
to  fay,  if  theleffee  for  life  furtifcs  J.  5.  otherwife  not.    So,  loX^ui.w. 
and  for  the  feme  realbn,  if  a  man  having  iB^^  »  fon  of  the  age  10  co.  5p,  ^' 
of  nine  years,  makes  a  leafe  until  his  fon  fh^M  attain  to  hi» 
full  age,  and  after  he  (hall  accompliOi  his  full  2)ge,  that  it 
fiiall  remain  over  to  another  in  fee,  nothing  veils  (without 
queftion  prefently)  in  bim  in  remainder,  which  was  granted 
by  the  whole  court*    And  it  was  faid  by  the  plainti^'s  coun- 
fel,  that  fuch  remainder  is  utterly  void,  and  yet  may  take 
cffeEt  ;  for  inafmnch  as  the  remainder  o^ght  to  pafs  out  of  the 
leflor  prefently,  either  to  him  in  remainder,  or  to  be  i^  abey- 
anoe  and  cuftody  of  the  law,  and  a  freehold  cannot  in  fuch 
cafe  be  in  (r)  abeyance,  for  this  caufe  the  remainder  if  utter-  (0  Co.  Lie. 
ly  void  :  as  if  a  (/)  man  makes  a  leafe  tq  A.  for  twenty- one  J^J;  gj^^^a- 
years,  if  B.  fliall  livefo  long,  and  «fter  th^  death  of  Q.  thai  it  gûiSiin^  53.* 
ihall  remain  over  in  fee,  this  remainder  is  void  :  fo  if  a  (g)  ^^v.  t»|.  b. 
leafe  for  years  be  made,  the  remainder  to  the  right  heirs  of  Ui.'flA.Uf. 
J.  S*  this  remainder  Is  voidi  fHûd  fuit  MfUfJpttn  ptr  Warn  p\^,  557/^' 

Ptrum.  55S.a.Djr.7i, 


Alfo  it  was  faid,  that  when  a  rematndisr  is  limited  to  Uke  ^|'  ^^  ',90^ 
tScGt  on  the  doing  of  an  aâ,  which  a^k  wi^i  be  the  détermina*  hU.  153,  i8i« 
tion  of  the  particufor  eftale,  yet  if  the  zfk  depends  on  a  cafualty  i  Co.  150.  •• 
and  mere  incertainty,  whether  it  will  ever  happen  or  not,  there  ^3^*  |^  ^^ 
alfo  the  remainder  doth  depend  in  contingency,  and  ihail  not  Hob.  94, 171, 
prefently  veft  ;  as  if  (&)  A.  makes  a  feq^mect  to  the  ufe  of  B.  251»  33Sf  83^t 
till  C.  come  from  Rome  to  England,  and  ^ter  fuch  return  from  l}]^^,^^  ^^^ 
Rome  to  England,  to  remain  over  in  fee,  this  remainder  doth  j^'^co.  5^'      ' 
depend  in  contingency  ;  for  it  is  incertain  whether  C.  will  (r)Hob.i5v 
ever  return  into  England  or  not,   which  was  granted  by  \[l}^^^ 
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the  whole  court.     And  fo  it  was  concluded  by  the  plainttfT's 
counfel,  that  for  all  thefe  caufes  judgment  ought  to  be  given 
for  the  plaintiflF.    Againft  which  it  was  argued  by  the  defend- 
ant's counfel,  and  they  conceived,  the  remainder  veiled   in 
Hugh  prefently,  by  the  death  of  the  devifor,  and  by  his  death, 
without  ifluc,  the  land  did  defcend  to  Philip  his  brother,  who 
leafed  to  the  defendant.     For  it  was  faid,  that  in  this^afe,  vA^ 
MaBulftr.iaS.  though  Hugh  died  before  his  full  age,  yet  the  intercft  and 
Poftea  17.  b       term  of  the  executors  did  not  ccafe  ;  and  their  reafon  was,  be 
Fhzi'ib.'ii!**^'  ^*"^^  '"  '^**^5»  ^^^  (^)  intent  of  the  devifor  is  to  be  confider- 
(h)  %  Baift.'u5.  ed  ;  and  when  he  devifeth  his  lands  to  his  executorsy  until 
Lane  58,  Hugh  his  (on  fhall  come  to  his  full  age  for  payment  of  his 

s'c^^ôll'a.''^'  debts,  and  to  perform  his  will,  it  is  to  be  intended  he  hath 
3  Buift.  106.  computed,  (b)  that  the  profits  to  be  taken  of  his  lands  by  hia 
1  Co  85.  b.  executors,  during  the  minority  of  his  fou  (which  was  for^thc 
a^Bu^ft!* iic!'^  fjiaceof  twelve  years)  wouldfuffice  to  pavhis  debts,  and  perform 
(#}  Cro.  £ii»l  his  will,  and  that  he  did  not  intend  it  mould  determine  by  the 
ao4. 1  Co.  41.  a.  death  of  his  fon  -,  for  then  the  means  which  he  had  prefcribed 
w*  ^^\?^*  ^^  fatisfy  his  debts,  and  perform  his  will,  would  be  defeated, 
9  Balft?  273.  and  by  confequence  his  debts  remain  unfatisfied,  and  his  will 
2.atch.  9.  unperformed  ;  and  therefore  this  cafe  of  a  devife  doth  differ 

^MoTRep^Sô.  ^'"°™  ^  '^'^  ^'  *  ^^^^  ^^^^  '"  ^^^  ''^^  manner.  For  the  dc^ 
Vaagh.  171*  ^for  is  intended  to  be  {c)  inaps  cûnjilii^  and  therefore,  the 
Can.  93, 216.  law  will  be  his  counfel  and  according  to  bis  intent  appearingr 
Î  uïn  'iu '^*  *"  ''"  ^*">  ^'"  ^"PP^y  ^^^  defeaof  his  words  :  and  therefore, 
»Rol."Rep:îi9.  where  the  devifor  faith,  {à)  **  until  fuch  time  as  Hugh  Borafton 
Btidgm.  138.  «  (hall  accompli(h  his  full  ageof  twcmy»one  years,'*  the  law, 
Ci^^Car  ^t*  8  ^^^^^  favours  the  performance  of  wills  (according  to  the  in- 
f/)  Sj»Tnb!ii3.  tent  of  the  devifor)  in  condruâion  will  make  it,  <*  until  fuch 
Co.  Lit.9.  b.  <<  time  as  Hugh  Borafton  (hould  have  come  to  his  full  age  of 
V%  OoSflî*"  **  twenty-one  years  :*•  for  when  the  devifor  by  apt  words  and 
Z34.  Cr  Elis,  terms,  might  have  by  good  advice  made  his  will  good  and 
«05»  ^33*  378^  fuffictent  in  law,  according  to  his  true  intent,  there,  although 
919.  Cro.  Car.  j|,ç  Jcvifor  being  hindred  by  (icknefs,  or  for  want  of  good  ad- 
\lcllitf  517)  ^*^*«  makes  his  will  in  a  difordered  manner,  and  in  l^irbarous 
59>»  599' 600'  and  unfit  words,  the  law  in  fuch  cafe  will  reduce  his  words, 
^FLoi  R  °' 80L  ^'^*c'^ ''^"t  order,  intb' good  order, *and  femence  his  unfit' 
N07  51.  Moor  vords  to  words  fufficient  in  law,  according  to  his  intent  which 
644.  3kci>.96.  appears  by  his  own  words.  As  Mich.  32  &  33£liz.  -in  the 
iMod.Rcp.  163.  King's  Bench,  it  was  adjudged  between  (/)  Wellcoke  and 
»  JonôTi^.^  Hammond  in  trefpafs,  upon  not  guilty  pleaded,  the  cafe  upon 
Hob.  65.  D/cr  fpecial  verdiâ  was  fuch  :  a  copyholder  in  fee  of  land  dif- 
|7':P|;5*  cendible  in  Borough  Engliih,  having  three  fons  and  one 
ai  H.  8.*  bÎ.^*  daughter,  devifed  his  kmd  to  his  eldcft  fon,  (/)  paying  to  his 
Tcftam/iSz.  daughter,  and  to  each  of  his  other  fons  40s.  within  two  years 
Cart,  226.  •  after  his  death  ;  the  devifor  made  a  furrender  according  to  the 
4Ed?6.  eScc    cuftom  of  the  manor,  to  the  ufe  of  his  will,  and  died,  the 
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eldeft  fon  is  admitted,  and  doth  not  pay  the  money  witbift 
two  years,  the  youngeft  fon,  now  pJaintifiv  entered  into  the 
land;  and  it  was  adjudged  that  bis  entry  was  hwful:  and  in 
that  cafe  two  points  were  refolved* 

1.  Although  the  yearly  profits  of  the  lands  for  two  years 
exceed  the  money  to  be  paid  to  his  fons  and  danghter,  yet  the 
eldeft  fon  had  afee-fimple;  for  the  recompence.  and  confi* 
deration,  although  it  be  not  to  the  value  of  the  land,  in  cafe 
of  a  will,  doth  make  it  in  conftruâion  a  fee-fimple  :  and  in 

the  books  of  (a)  4  £.  6.  Eftates  Br.  78.  &  29  H.  8.  Teftamenc  («)  Cm.  Jte.  ' 
18.  22  EUz.  Dyer  371*  (^)no  mention  is  made  of  the  value  of  5V*4i6. 
the  land,  no  more  than  in  the  cafe  of  bargain  and  iale  of  land  ^  co'^J'^^;^ 
in  4  £.  6.  Eftates  78.  yet  the  fee-funpleof  the  nfe  (hall  pais.    Swinb.  nV. 

2.  It  was  refolved,  although  in  the  cafe  of  a  will>  this  word  ^'o-  K^i^-  «05. 
(paying)  fnakes  a  condition  ;  yet  in  that  cafe  the  law  would  ^^^^\ 
confirue   this  unapt  word  (paying)  to  a  limitation,  for  if  ic  (hjDytt^jtl 
(hoold  be  a  conditon,  then  it  would  deffcnd  on  die  eldeft^  pi*  s-  ^''  !«:• 
fon,  and  then  it  would  be  at  his  pleafure  whether  his  brothers  fV^^^^^^^ 
or  Cfter  (bould  be  paid  or  not  ;  and  therefore  it  was  adjudged,  X  pl^JXr^. 
that  in  that  cafe  the  law  would  conftrue  it  for  a  (r)  limitation»  »•  10  Co.  41.  a. 
of  which  the  youngeft  fon  in  Borough  Englifli  might  take  ad^  ^^  ?^  »7i. 
vantage,  and  to  amount  to  as  much  as  if  be  had  made  the  de-  %RoLR^^t9, 
y'lic  of  the  land  to  his  eldeft  fon,  till  he  fliall  make  default  of  4^5.  Cro.  Elis.  ' 
payment.  See.  and  fo  the  doubt  in   i4Eliz.  Dyer  31^.  (d)  Ô^^J^"''**** 
moved  by  Man  wood,  is  well  refolved.     Upon  which  it  was  Hof  ^i^owta 
concluded  in  the  cafe  at  bar  by  the  defendant's  counfcK'that  i».  Piowd. 
the  executors  had  a  good  {ij  term  for  twelve  years,  which  was  Qg**«»  ^f^* 
not  determined  by  the  death  of  Hugh  Boraiton  ;  which  was  |  r^"^!,^ 
granted  by  the  whole  court.     And  the  general  rule  put  by  the  (d)  Dy«r  3x6^ 
counfelof  the  other  fide  was  well  agreed,  that  the  remainder  P**5-  *^"* 
ought  to  commence  in  poiTefliûn,  when  the  (f)  particular  l^^'  \^^  ^ 
eftate  ends,  as  well  in  wills  as  in  grants,  and  there  cannot  be  («;  Cro.  jac. 

a  n)ean  time  between  them  ;  but  that  doth   not  concern  the  sy^-  S*"**/^* 
cafe  at  bar,  for  here  inafmuch  as  the  term  did  not  end  by  the  (jg^.^ifo.  •' 
death  of  HughBorafton,  the  remainder  did  begin  in   poflef-  134.' b.  135.11.' 
Son  (f  )  at-  the  end  of  the  term.     And  as  to  the  inceruinty,  it  «s^-  ■•  *  Co.  51. 
was  fiiid,  that  the  cafe  at  bar  is  no  other  in  cfFcft,  but  that  a  ^0^?  b^^V  •?* 
man  devifes  his  lands  to  his  executors  (for  the  payment  of  his  Raym,  '54, 
debts)   until   (i)  his  fin  /hall  or  Jhould  have  come  io  his  full  »  And.  37. 
age  (of  ttvinty-one  fears)  the  remainder  to  his    fon  in  fee  ;  J*^^[  J°*" 
foraltho'  thefe  are  adverbs  of  time,  when,  &c«  and  then,  &c.  Rayn.  4x3. 
yet  they  do  not  amount  to  make  any  thing  to  precede  the  fettling  P^lm.  139. 
of  the  remainder,  no  more  than  in  the  common  cafe  (/').  A  man  r^^^o'cô^lf  t 
leafes  land  for  life  or  years,  and  after  the  deceafeof  the  lefTee,  or  (f)  sty.  204. 
thetermended,theremain.toanothrr,  yetitftiall  remain  prefent-  Daii.  5$. 
ly  ;  for  when  thcfc  ad  verbs  refer  to  a  thing,  which  muft  of  neceffity  ff)°J^^Ô.  Se  b, 

happen>  Cro.  jac.^io.  * 

Falm.  14 1. 
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kappetiy  there  tbey  make  no  coiitiiigeQe]%  and  it  is  certain 

that  every  man  nuift  die»  fofJlafMitim  ift  hnnimbus  fiml  mori^ 

and  every  term  will  end  ;  for  Uwpus  iiasf  nrum  :  and  in  the 

^^'^     .  I         cafe  at  bar,  certain  it  is,  that  Hugh  would  or  might  have  ac- 

Qompiiflied  his  age  of  twenty-one  years,  whiclp  are  in  ibis  cafe 

of  a  will,  all  one  in  conftruâioa  ojf  law.    So  that  thefe  ad* 

verbs  {them  and  when)  in  our  cafe»  are  demonftrations  of  the 

time,  when  the  remainder  to  Hugh  fhall  take  efièâ  in  poflef- 

fion,  as  in  the  faid  cafes  of  a  leafe  for  life,  and  ieafe  £or  years» 

'  and  not  whea  the  remainder  fliali  veft  ;  qmi  fmt  conttffum  per 

têiam  eurimn*    And  judgment  was  .g{ven|   that  the  plaintiff 

flsould  take  oodiing  by  his  lull. 

Dod.  fl^.  ly^f        Egerton,  die  Queea'^  ibiicitor,  lliomas  Forftcr»  and  others» 

Q?o.'Q^%r.     ^^^  ^  CQunfel  with  the  plaiotiiF,  and  Coke  and  others  with 

Pyo  p3p      *     the  defendant  ;  and  note  in  the  declaration  it  doch  not  appear 

that  the  hufbaads  and  wiveç  made  the  lead  to  (tip  plaintiff  hj 


WAhK%^'^ 


f »rt  III,  ifz 


;;p=: 


W  A  L  K  E  R's   Cafe.     ^^^' 

affigns  his  in- 


ttreft  to  J.  S, 
Then  W. 
bring!  debt  e- 
;ainft  H..  and 


pa/cL   29  Eiiz.     Between  Walker  and  ÏZm£ 
Harris,  in  thç  King'?  Bench 

THE  cafe  Wîficfta  J  Walker  leafed  pertain  lands  ^^p,^-' 
Harris  for  years,  the  Jcflce  aflign«d  all  his  intcrcft  tp  iSyiV«!éû«. 
smother.  Walker  broMglit  an  ^âion  of  debt  againft  Harris  for  Poph.  110. 
rent  behind,  after  the  affignnient,  and  wbwcf  the.  aûioa  ^«>' Co.  Lit. 
'were  maintainable  or  not,  was  the  queflipn^    And  it  wasobr  ÎRoi.*Rê^  29, 
je^ed  againfl;  the  a6tion»  that  the  land  v^  debtor,  and  ^pt  30,221,601. 
the  pcffou,  but  in  r^fjjpeâ:  of  the  land  5  and  a  difirpftce  yas  p^''g^*/'^*J' 

ftocFoTcattle  or  other  goods  for  years,  ren^crine  rent  at  fovçr  94.  b.  5  Co.  81. 
ral  days,  be  (ball  not  baye  an  aâtion  of  debt  till  all  the  d^y5^^*J^-^^|3j^*^ 
be  incurred.    So  if  a  man  oaakcs  an  obligjitîoia  or  other  ^<?)  moot/i^-  3  L«- 
cpntraâ  to  pay  ievera]  fums  at  feveral  davç»  ht  Ôia.Il  no^  bave  oa4.  Beiîai.  in 
an  aûion  of  dobt  till  all  the  d^ys  arc  palt    BiUJiUte^âfe^of  ^I'^I^^'aS^ 
jijcafe  for  yeanL/ghich  ifi^  yeal   coi^traa^jhcleflhrrQi^U  ,00.8^)1.3. 

PT  jP  ^ftin^  "^  dffV  aftpr  py/ry  day,  a«i  ^f^fs  by  4S  ^'    V   pL8,N.6en(U. 


r€lpgc.rpf  apy  pfrfanflluxa>tta£U..MLR;jgt^gtta£.ii^        soj.crkj]^ 


t  And  therefore,  when  the  Içifee  alligns  over  ill  hi«  xx^t^eA^  all  50^.00.  car. 
/I  the  fealty,  which  always  foiJows  thjc  land»  is  g^jwe.    AJfo#  if  a  *4»-  «  Ltoo. 

man  fells  goods  for  mon^y  to  be  paid  at  fevjçràl  days,  in/i|qb  i^Lii^/^. 

pafe,  altbo.  the  goods  be  tak^n  by  fue  wbp  bath  ri^h^  before  Owtni^^YtW. 

the  day,  yet  the  feller  fliall  have  an  aAiiPAi  of  4cb^  in  rç^cÛ  of  67.  Bn  Aoion 

tbc  coqtraa  :  bM.  if  a  n>an  m,akf  5  a  Icaff  fftrjfflia  rfjndmng  ngnt,  fUe.%i'nV"395. 
Î   If  before  the  day  incurcedjdbje.lanf^  J^c,(^)^.cyi^  - ,  %  s»ni,  337. 

Î  jnffiua^tHerâ^^  (*)  G«»- Jf«- 

Î  ^t^ntTiisattfeiXJ^J  .lPÛ,Çom^(i^!^M9m9ifi\^  cftatc  ojjhç  J ^g.  ^  ,^^' 

tbc  B- ^-  c-  5«- 

a  Rol.  235. 
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%  Iflft.  504. 
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(^900.135. 
Br.  Apportion- 
ment  7*  Br.  Bar. 
to.  Co.  Lie 
,48.  b. 


(0 1  Rol.  |4€b 

Kd.  49.  p!.  5. 
ÇP  Br.  Quare 
Imp.  6».  Br. 
Brief  al  Evelq* 
•9.  Fits.  Pre- 
fenUnent  al  £- 
glife  3. 

•Co.  Lit.  166.  b. 
i86.b.F.N.b. 
33*  01.  34.  ▼• 
Cr.El.  i8|  19. 
%  loft.  364,  365» 

(;)Lit.sca. 

352.  Co.  Lit. 
•  169.  b. 
(/>)  Fits.  Dct. 
10 1.  Br.  De^ 
14a. 

(/;V«ntr.99. 
{k)  I  Syd.  a66. 
Moor  351. 
Poph.  iia 
%  Sana.  i8s« 
Cr.  El.  715. 
Cio2Jac.  513. 


die  debtor  by  in  jripc&JCf-ihfiiancI  ;  for  if  thg  Icflce  grants 
j6vcr  all  fais  intcrçftj^ the  leflbr  ma^r  have  an  aaionpTjKbt 
agaînflt.  ^  thç  ..3fligii.C5it^Jl?uh.  whom  (here  was  no  contraâ  by 
flccSr  But  forafmuch  as  tfië'reht'îflucs  out  of  land,_lhe 
affignçc,Vhp  hàfh ;fhc land,  and  is  privy  in.cftate,  is, debtor  in 
rcjgcâ  tojthc^land  :  fo  if  a  (a)  man  Icafcs  three  acres,  render- 
ing rent,  and  tfie  lefTor  oufts  the  leflee  of  one  acre,  he  (hall 
have  an  aûion  of  debt  for  no  part  ;  {b)  but  if  the  leflbr  recovers 
part  in  an  aâion  of  wafte,  or  enters  into  part  for  a  forfeiture, 
or  by  furrender,  or  by  fpecial  condition  for  entry  intcT  part  ;  ot 
if  part  of  the  land  be  eviâed  by  title  paramount  ;  in  all  thefe 
cafes  the  rent  referred  on  the  leafe  for  years,  which  is  a  rent-^ 
fervice,  (hall  be  apportioned.  £rg^,  the  contrafl  fonows  the 
liinÂJaLÔlhcawfe  ipijShtJn  .aii^o|Siâfe£tav^ 

aftion  of  debt  for  the  wjiijç.ixjit  3S. 

hcl(halî1iây.e  on  ajafc  oj ^pods  ;  for  which  matter  fee  "ÇX  ^O 
H.é.  23.  a.  {iij  9É.4/1.  a.  21 Ê.  4.  29.  a.  b.  which  book  is  to 
be  intended  of  a  lawful  entry,  as  for  a  forfeiture,  or  by  fur- 
render,  and  not  of  a  tortious  entry,  4H.  7.6.  7  E.  6.  Tit. 
Api)ortionment,  Br.  2.6.  25  H.  8.  36.  13  H.  8.  30  H.  8.  Ap- 
portionment, Brl  7.  2H.  7.  17.  And  foall  the  books  are 
well  reconciled.    So  it  ai)pear8,   that  although  ip  eyepy  \ga^fe 

for  jears  there  is  arnntraa  j^ff^wppn"  '^Q^ffnt;  p,p^  ^rff'pp^^pf 

tfeat  conVràû  is  annexed  to  an  f ftatc,  andfqllows  t}ie  land.  So 
on  tlic  6thW!r(re7Tf''tKc  leÏÏor  g^  over  his  reverfion  now 
the  contraA  runneth  with  the  e(hte,  ;ind  therefore  the  grantor 
(hall  not  have  any  aâion  of 'debt  for  rent  due  after  his  alBgn- 
inent,  but  the  grantee  (hall  have  it,  for  the  privity  of  the  con* 
traâ  follows  the  eftate  of  the  land,  and  is  not  annexed  to  the 
perfon,  but  in  refpeft  of  the  eftate  :  as  where  there  be  divers 
(/)  parceners  of  an  advowfon,  the  eldcft  hath  prerogative  to 
make  the  the  firft  prefcntment  ;  but  it  is  not  in  rcfpedlof  her 
perfon  only,  but  as  it  is  annexed  to  her  eftate.  For  as  (f)  5H, 
5. 10.  t.  it  is  agreed»  her  hufband,  who  is  tenant  by  the  courtefy, 
(hall  have  it  r  fo  if  one  coparcener  hath  a  rent  granted  her  for 
[g)  owelty  of  partition^  flie  ^ay  diftrain  for  it  of  common 
right,  without  any  words  of  diftrefs  ;  and  fo  (hall  her  grantee, 
for  it  was  not  annexed  to  her  perfon  only,  but  to  the  eftate 
alfo,  as  it  is  held  in  21  H.  6.  11.  So  the  grantee  of  a  reverf. 
and  the  lord  bv  efcheat  (hall  have  an  afiion  of  debt  for  the 
rent,  as  it  is  held  in  (A)  5H.  7.  18.  b.  for  the  contraft  is  in- 
cident to  the  eftate  :  and  it  was  (/)  faid,  that  it  was  held  by 
SirRo.  Catlin,  late  Chief  Juftice,  that  the  leflee  (hall  not  be 
charged  for  rent  due  after  the  aflignment;  But  on  great  deli- 
beration and  conference  with  others,  it  was  adjudged  by  Wray, 
L.  C.  J.  Sir  Thomas  Gawdie,  and  the  who  court  0/  King's 
Bench.  That  the  (^-aâion  would  lie  (after  fuch  affignment!) 
And  firft  for  the  apprehending  of  the  true  rcafon  of  this 

cafe^ 
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cafe,  and  of  all  the  other  cafes,  which  hare  been  urged  on 

the  other  fide,  (for  the  law  always»  aod  in  ail  cafes«  if  coni'o- 

nanc  to  itfelf  j  it  is  to  be  known»  that  as  to  the  matter  now  in 

qaeft.  there  arc  three  manner  of  (a)  privities,  fdL  privity  in  M  Lît.  feft. 

refpeâ  of  eftate  only,  privity  in  refpeâ  of  contrail  only,  and  J54-  ^*'*^^'' 

privity  in  rcfpcôof  cftate  and  contra^  together  :  privity  of  îij.b.tj^ju 

cAate  only  ;  as  if  the  leflbr  grants  over  bis  (^)  reverfion  (or  if  8  Co.  41.  b. 

the  reverfion  efchcat)  between  the  grantee  ^or  the  lord  by  ê,t  câr^îs 

efcheat)  and  the  Icffee  is  privy  in  efhte  only,  fo  between  the  ft'inft/516.^ 

leflbr  and  the  aflignee  of  the  leflee»  for  no  contraâ  was  made  (^)Cro.  Car. 

between  them.     Privity  of  con traâ  only,  is  perfonal  privity,  ''4* 

smd  extends  only  to  the  perfonof  the  leflbr  4uid  to  the  perfon 

of  the  leflee,  as  in  the  cafe  at  bar,  when  {c)  the  kflce  affigned  W  ^^*  Cir. 

over  his  int^reft,  notwithftanding  his  aflignment  the  privity  ^^'' 

of  contraâ  remained  between  them,  although  the  privity  of 

efbte  be  removed  by  the  aâ  of  the  leflee  bimfelf  ;  and  the 

reafon  thereof  is, 

Firft*  becaufe  the  leflee  bimfelf  (hall  not  prevent  by  his        ^ 
own  Z&  fuch  remedy  which  the  leflbr  hath  agaioft  him  by  his 
own  coâtraâ,  but  when  the  leflbr  grants  over  his  {d)  rever-  W  I*'*;  '«^z 
fion,  there,  againft  his  own  grant,  he  cannot  have  remedy,  "J*  ^°'  ^^ 
becaufe  he  hath  granted  the  reverfion  to  another,  to  which  the  (^^t'he'late  ftae. 
rent  is  incidents 

Secondly,  the  leflee  may  grant  the  term  to  a  poor  man,  who 
(hall  not  be  able  to  manure  .the  land,  and  who  will,  for  need 
or  for  malice,  fuflTer  the  land  to  lie  frefh,  and  then  the  leflfor 
wilt  be  without  remedy  either  by  diftrefs  or  by  a£Uon  of  debt, 
which  would  be  inconvenient,  and  in  eflFcâ  concerns  every 
man;  f  for>  for  the  moft  part,  cverymyus  a  Icffor  or  a  Mte) 
and  for  theie  two  realbns,  all  the  cafes  of  entry  by  wrong 
evidtion,  fufpenfion  and  apportionment  of  rent  are  anfwered  : 
for  in  fuch  cafes  either  it  is  the  a£l  of  the  leflfor  himfeif,  or  the 
aâ  of  a  ftranger  ;  and  in  none  of  the  faid  cafes  the  fole  aâ  of 
the  leflee  himfeif  (hall  prevent  the  leflfor  of  his  remedy,  and 
introduce  fuch  inconveniencies,  as  hath  been  faidé 

The  third  privity  is  of  contraâ  and  eftate  together,  as  be* 
tween  the  le.flbr  and  the  lefleç  bimfelf;   and  Wray,  Chief 
Juftice  and  Sir  Tho.  Gawdy  faid,  that  as  he  who  is  a  baftard 
born  hath  nocoufin,  <^  fo  every  cafe  imports  Aifpicjonof  its  SIdn.  6i«. 
*'  legitimation,  unlefs  it  has  another  cafe  which  Âiail  be  as  a 
**  coufin-german,  to  fupport  and  prove  it«"    And  therefore 
it  was  agreed  by  the  whole  court,  that  if  there  be  lord  and  Lît  Tea.  457. 
tenant,  and  the  tenant  makes  a  feoffment  in  fee,  in  this  cafe  ^'  ^*'-  *^»-  **• 
betwixt  them  for  the  (/}  arrearage^  due  as  well  before  the  (O  2  Roi.  Rep. 
feoffment  as  after,  till  notice,  &c.  it  is  only  privity  as  to  »47.  Cro.  j*c. 
avowry,  and  not  any  privity  in  eftate  or  in  tenure,  which  ^^^' 
privity  (hall  not  go  with  the  eftate,  and  yet  it  is  more  in  the 
realty  than  the  cafe, at   bar;   a  fortiori  in   the  cafe  at  bar,, 
when  the  leffee  affigns  his  int.  yet  privity  of  contraâ  between 
Ae  leffor  and  leffee,  as  to  the  aâion  of  (f)  debt  remains,  (f)  Cro.  car. 

And  "*• 


(m)  %  Inilk.  500,    And  at  the  com.  law,  before  the  fttft.  of  (#J  quia  emptons  ter* 

501. 4  H.  6.  ao.  ^arum,   if  die  tenant  made  a  feofFiticiit  in  fee  to  hold  of  the 

Chief  Lordi  the  feoffee  could  not  byany  tender  that  he  could 

make,  compel  the  lord  to  avow  on  hiian^  bot  the  lord  alwafd 

might  avow  on  the  feoffor,  as  sfppears^hi  33£-  3  Atowry 

955.    For  by  his  own  a£b  be  cannot  change  the  avowry  of  his 

lord  ;  which  is  a  ftronger  café  than  the  cafe  at  bar  :  and  in 

the  &me  cafe,  if  the  lord  granted  over  his  feigniory^  or  if  the 

feoiFor  died,  there  the  privity,  as  to  avowry,  is  dellroyed  ;  for 

«t%    c  4    «  ^^  ^^  perfonal,  and  holds  only  between  the  lord  himfelf  and 

isa.  '  *«  '®^^««  himfelf  :  fo,  if  after  the  aflSgnment  of  the  leafe,- 

{c)  YelT.  103.     the  lefibr  grants  over  his  reveriion,  the  grantee  (hall  not  have 

Siyi.5±,Si,riS,  an  aâion  of  debt  againft  the  Icffee,  for  the  privity  of  contraA, 

c^aRoi.  R^p.  as  ^o  «he  aaion  of  {h)  debt,  holds  only  betwixt  the  Icffor 

131.  Palm.  116,  himfelf  and  the  leâee  himfelf  :  fo  in  fuchcafe,  if  the  lefiee 

"7*  A"- 34«      dies,  the  Icffor  ftiall  not  have  an  aoion  of  debt  againft  his  (c) 

»68.a!'LiLfe£t  C3çecutors  ;  for  the  privity  confifts  only  between  the  Icffor  and- 

454.  Poft.  35.  a.  the  leffee.    See  for  the  cafe  of  avowry.   Litt.  Chap.  Releafe^, 

0)  rl?;J^''    *^'  W  107.  4E.  3.  22.  2  E.  4.6.  34  H.6. 46.  37  H.  6.  33^ 

'II  ^76  a.       7  ^'  4;  28.  24  H.  8.  Dy.  4.  (e)  29  H.  8.  tit.  Avow.  Br.  1 1 1 . 

273.  a.  9  Co.  So  if  tenant  in  (/)  dower,  or  tenant  by  the  curtefy,  grants 

'*£  8  î^^^'t.  ^^^^  their eftaie,  yet  the  privity  of  aaion  remains  between  the 

^  16.  i  b.  I?      (i)  ^^"^  *"*^  *'*^"^»  *°^  ^^  ^^'^  ^^^^  ^^  aôton  of  waftc 

N.B.  55.e.56.f.  againft  them  for  wafte  committed  after  the  affignment  :  but 

Cro-  ^  ^-      if  the  heir  grants  over  the  reverfion,  then  the  privity  of  the 

»  inft.  301.'**  aaion  is  deftroyed,  and  the  grantee  cannot  have  any  aftion  of 

IX  H.'4. 10.  a.    wafte,  but  only  againft  the  affignee  ;  for  between  tbem  is 

Br.  Wafte  66.      privity  in  eftatei  and  between  the  grantee  and  the  tenant  in 

Artfci  Lit  54.  ^o'^cr,  or  tenant  by  the  curtefy,  is  no  privity  at  all.    See  F.  N. 

a.  iinft.  301.  B.  56^  f.  Temp.  £.  i.  wafte  122.  18  E  3.  3.  30E.  3.  16.  36 
a  ^«>l.  Abr.  Qf  jg,  E.  3. 23.  1 1  H.  4.  J  8.  And  it  was  agreed,  that  if  the 
sîrV.  3  Co.  64.  ^^^^  enters  for  cohdit.  broken,  or  if  the  leffee  furrenders  to 
(b)  Poft.  65.  a.  the  leflbr,  ntiw  the  eftate  and  term  is  determined,  and  yet  the 
4  Co.  49.  a.  leffor  fhall  have  an  aaion  of  debt  for  the  (i^)<arrearages  due 
fi^'a.  Br!^r^   before  the  condit.  broken,  or  the  furrcnder  made,  as  it  appears 

learagesii!      '     by   F,  N.  B.   120.     30  E.  3.  7.     6  H.  7.  2.  b.    F.N.  B.    122. 

Br.  Entiteong.  (againft  the  book  of  32  E.  3.  Bar.  262*  which  is  not  law)  an* 
it  Kci^7<3.    ^^^^  *"  refpcû  of  the  contraâ  between  the  leffor  and  the  leffee* 

b.  ii2.b.  Note^  reader,  fo  great  was  the  authority  and  confequence  of 
(i)  Mo.  351.  this  judgment,  that  after  this  time,  not  only  the  point  adjudged 
«ifsi»?  Popl^  hath  been  always  affirmed, butalfoall  the  differences  in  this  caftf 

55,  iM>.  Goidlb.  taken  by  Wray,  C.  J.  and  the  court  have  been  adjudged,  as  yon 
lit.  I  Joue»  44.  may  learn  by  the  cafes  following  Hil  36.Eliz.intheK'8B.Rot. 
GtoieV.°H^*"'*  420.  between  (1)  Ungle  and  Glover  it  was  adjudged,  that  if  the 
.69.  I  Browài,     kffee  for  ys.  affigns  over  his  int.  and  the  leffor  by  deed  indent» 
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and  enrolled  according  to  tke  ftat.  bargains  and  iclli  the  re-  ^n^  >n- 
▼erf.  to  another}  that  the  bargainee  (ball  mt  hafe  an  aâionof 
debt  againft  the  Icffec,  for  there  is  no  privity  bctwitt  them-  PT'^-^'^^ 
But  it  was  unanimouily  agreed  by  Popham  Ch.  Juftice  Ctenchi     '  ^^  * 
Gawdy  and  Fenner  Juftices,  thai  after  the  affignment  Ac  q^^^^^^  ^^ 
leflbr  himfelf  might  have  an  aâion  of  debt  againft  the  lefiee  Sydhal*!  Cafe, 
for  rent  due  after  the  affignment  Trin*  37  Eliz*  in  the  Sang'a  i  Sand.  240. 
Bench,  Rot.  1042.  between  {a)  Overton  and  Sydhall  two  ^?*p^|?°*' 
points  were  refolved  by  Popham  C.  }.  and  the  wh^le  court.      ca  ^tr!  Izt 

1.  That  if  the  executor  of  a  leflee  for  years  affigns  over  his  Conia.  ixo. 
intereft,  that  an  aâion  of  debt  doth  not  lie  againft  him  for  ^^  3  5<- 
rent  due  after  the  affignment.  ^  SwInL  ^^ 

2.  If  the  leffize  for  years  affigns  over  his  intereft)  and  diesf  Co.  Em.  izi.a, 
the  executor  fliall  not  be  charged  for  rent  due  after  his  deat;h  1  ^'^'  ^''  Sff- 
for,bythcdeathof  thclcflie,  the  pcrfonal  privity  of  contraâ»  ^^nd^s^! 
as  to  the  aâion  of  debt  in  both  cafes,  was  determined.    And  %  Vcatr.  109. 
Mich.  40&41  Eliz  between  {b)  George  Brome,  Efq.  plaints  i^^^^^t^^^ 
and  Hdte  defendant  the  cafe,  in  cffcd  was  fuch  :  A.  leafied  tù  J^*'  *7''  ^^' 
C.  3  acres  of  land  for  years  rendering  rent«  the  faid  C.  affigned  O&db.  177. 
all  his  eftate  in  one  acre  to  another»  A.  fuffered  a  common  re*  ^d"'^."^* 
covery  to  the  ufe  of  B.  in  fee,  who  brought  an  aâion  of  debt  |  *^  ^id"* 
agaitift  the  firft  leflee,  and  it  was  adjudged  by  Popham,  C.  J«  Hornets  Caiê. 
and  the  whole  court,  the  that  aâion  did  lie  ;  for  in  as  much  ^^"*'  ^^'  ^^^* 
as  the   lcffi:e  had    affigned   his    intereft  but  in  part,    and  ^^^^'^77' 
remained  poffefled  of  the  reGdue,  that  not  only  the  lefTor,  but 

alfo  his  affignee,  or  he  who  daimeth  under  him  (hall  have  an 
aâion  of  (c)  debt  for  the  whole  rent  againft  the  lefTee,  for  there  (e)  Cro.  Car. 
was  not  privity  of  contraâonly,  but  alfo  privity  in  eftate  and  ***• 
contraâ  together  ;  and  therefore  the  aâion  in  this  cafe  (hall 
go  with  the  eftate  ;  as  at  commpn  law,  if  before  the  ftat.  of 
(d)  quia  emptores  ierrarum  the  tenant  had  made  a  feoflFment  in  {d)Dytr  4.  pl;4. 
fee  of  part  of  the  tenancy,  there  was  not  any  apportionment,  3  ^^«*>-  5*3- 
but  the  lord,  or  his  grantee,  (houW  avow  on  the  feoffor  for  *  '°^-  ^^'  5o«- 
as  much  as  he  remained  tenant  in  refpeâ  of  the  re(idue  :  but 
if  he  had  made  a  feoffment  of  the  whole,  then  the  grantee  of 
the  lord  fiiauld  not  avow  on  him,  as  it  hath  been  faid  before  t 
Sec  22  AiT.  52.  24  H*  8.  4.  b.    32  H«  8.  Br.  Accept,  for  this 
matter.  And  Popham  C.  J.  in  this  cafe  faid,  that  in  cafe  when 
rent  referved  on  a  Icafe  for  years  (hall  be  (/)  apportioned/  if  in  (e)  %  Toft.  504, 
an  aâion  of  debt  the  leffor  demands  more  quam  oportet  ;  yet  on  «  Biownl.  iSt^. 
tiibil debet  the  leffor  fliall  recover  as  much  as  (hall  be  appor-  \  \êuVî\\.^  * 
tioned  and  affeffed.by  the  jury,  and  (hall  be  barred  for  the  re-  Marrow  and 
fiduc.     And  Pajch  41  £/iz.  Rot.  2485.  in  the  Common  Pleas,  J^lVf^r^* 
(f)  Samuel  Marrow  brought  an  aâion  of  debt  againft  Francis  ÏAn!^  iH- 
Turpin,  and  W.Turpin,  adminifl.  of  Geo.  Turpin,  and  de-  %  Buiftr.  151/ 
dared  on  a  dcmifc  made  by  the  plaintiff  by  deed  indented  of  P\^*g'*5' 
ceruin  land  to  the  inteflatcforycars  rendering  rent,  and  for  rent  ^l^  a*Ventiv'' 
behind  after  the  death  of  the  inteftate,  the  aâion  was  brought  ;  209,  ixo« 
the  defendants  pleaded,   that  before  the  rent  behind,   one 
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{a)iîivA^.iiu  of  ttie  delendanté  Iiad  (a)  affigned  all  his  itiiereft  to  Thomas 

'5^*^^^-^^*  Boorde,  of  Which  affigmncnt  the  plaintiff  had  notice,  and  ac- 

cepted  the  rent  by  the  hands  of  the  afEgnec*  due  at  a  day  after 

the  affignment,  and  before  tHe  day  on  which  the  rent  wad  due 

which  is  now  demanded,  upon  which  the  plaintiff  did  demur. 

And  it  was  adjudged  againft  the  plaintiff,  becaufe  the  privity 

of  the  contract,  as  to  the  aâion  of  debt,  was  determined  by  the 

death  of  the  leflee  ;  and  therefore,  after  affignment  made  by 

W  'Jj^y^fYs*^*  *^  (^)adnviniftfator,  debt  did  not  lie  againft  the  adminiftrator 

^*     '-  '    *     fpf  f^m  ju^  jif^^f  (1,^  affignment,  according  to  the  judgment 

(<)  AAteaa4.a.  given  in  (c)  Orerton  and  SydbalFs  cafe  before. 

Alfo  it  was  faid,  if  the  leffee  affigns  over  his  term,  the  \cB6t 
may  charge  the  leffee  or  hià  affignee  at  his  eledton  ;  and 
{d)  ^Btiiftr.  15a,  therefore  if  the  leffbr  (d)  accepts  the  rent  of  the  affignee,  he 
'53-^^^jCâf.  bath  determined  his  elcftion,  and  (hall  not  have  an  aÛton 
334»  Ï  -HO*  jigjijuft  jhe  leffee  afterwards  for  rent  due  after  the  affignment, 
(e)  Oo,lAt  269.  no  mdre  than  if  the  {e)  lord  once  accepts  the  rent  of  the  feoffee, 

éiTi^îc^'  ^8   ^^  **^'  "^^  ^^^^  ^"  *^  feoffor  :  and  by  thefe  judgments  and 
a,  *'       ^  ^  *  refolutions  you  will  the  better  underftand  your  books  ;  be- 
twixt which  prima  fatU  feems  to  be  fome  diverfity  of  opinions. 
Fide  44  £.  3.  5.  8c  44  Aff.'  i8.   9  H.  6. 51.  by  Pafton,  w^icb 
agree  with  the  judgment  of  Sir  Chriftopher  Wray.  See  8  Eliz. 
^  Dyer  247.  and  the  quan  there  made,  is  now  wdl  refolved. 
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Mich.  33  &  34  Eliz. 
In  the  King's  Bench, 

IN  an  aûion  of  trefpafs  brought  by  John  Butler  againft  Popih.  Sy. 
Thomas  Baker  and  Thomas  Delves,  defendants,  for  a  «  Anderf.  %^tm 
trefpafs  in  parcel  of  the  manor  of  Tboby,  in  the. county  of  0^^^%^ 
j^ffcx,  and  not  guilty  pleaded,  the  jury  gave  a  fpecial  verdie  3  Leon!  %7u 
to  thiscffea  Î  William  Bamers  fcifcd  of  the  manor  of  Hynton  J®  ^^  ^  ^ 
in  the  county  of  Gloucefter,  had  ifluc  William  his  cldeft  fon,  Lh.*in.  U 
Thomas  and  Leonard  Barners  )  and  that  William  the  fon» 
married  Elizabeth  Eden  j  and  afterwards  2  &  3  Phil.  &  Mar. 
William,  the  father,  in  confideration  of  the  faid  marriage, 
^nd  for  9  jointure  for  the  faid  Elizabeth,  did  enfeoff  of  the 
(aid  manor  of  Hynton,  Robert  Rochefter,  Knt.  and  others» 
to  the  ufe  of  the  faid  William  the  fon,  and  Elizabeth  his 
vife»  ^nd  the  heirs  of  their  two  bodies  begotten  ;  and  after-* 
wards  WiiHam,  the  father,  died,  thereby  the  reverfion  of 
Hynton  defcended  to  William  the  fon  ;  and  that  William  the 
fon  was  alfo  feifed  of  the  manor  of  Thoby,  (whereof  thé 
place  in  which  is  parcel}  and  of  certain  lands  in  Fobbing  in 
che  county  of  EfTex  in  fee,  and  had  ifliie  Thomas  andGrifild» 
now  the  wife  of  Baker,  one  of  the  defendants  ;  and  after* 
wards  William  the  fon,  by  his  laft  will  in  writing  devifed» 
that  Elizabeth  his  wife  (hould  have  and  hold  during  her  life 
the  manor  of  Thoby,  in  confideration  of  her  jointure  and 
dower  in  all  his  other  manors  and  lands;  provided  always» 
that  if  the  laid  Elizabeth  fliould  take  herfelf  to  any  former 
jointure,  of  any  lands  of  William  the  fon,  that  then  the  fsdd 
will  of  the  manor  of  Tlioby,  as  to  the  faid  Elizabeth,  (hould 
be  void  :  and  after  the  death  of  the  faid  Elizabeth,  the 
(aid  manor  of  Thoby  (hould  remain  to  Thomas  his  (bn» 
and-  to  the  heirs  males  of  liis  body;  the  remainder 
to  the  heirs  mates  of  the  body  of  the  faid  William  the 
fon  ;  the  remainder  to  Thomas  his  brother  for  life  ;  the 
remainder  to  bis  eldeft  fon,  iu  tail»   &c,    the   remainder 
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to  Leonard  Barners»  and  to  the  heirs  males  of  his  body  ;  Ae 
remainder  to  Richard  Baraers  in  tail  ;  the  remainder  to  the 
right  heirs  of  Witliam  Barners  the  fon.    And  that  Wifliam 
the  fon  fo  as  aforefaid  feifed  of  all  the  premifes,  died  thereof 
feifed  ;  and  that  the  manors  of  Thoby  and  Hynton  were  held 
of  the  Queen  in  capiU  by  knights  fervicei  and  that  after  the 
death  of  Wiiliim  the  fon,  his  wife  by  word  in  pais  did  wave 
her  eftate  in  Hynton,  and  agreed  to  the  manor  of  Thoby«  and 
entered  into  it  i  and  that  the  manor  of  Hynton  and  the  lands 
in  Fobbing  were  an  entire  third  part  of  all  the  lands  and  tene- 
ments whereof  William  the  fon  died  feifed.    And  that  Tho- 
mas the  fon  of  William  the  fon,  and  Thomas  the  fon  of  the 
father,  were  dead  without  iflue,  by  which  Leonard  entered 
into  the  manor  of  Thoby,  and  took  to  wife  Mary  Gedges,  and 
died  ;  Anthony  his  fon  afligned  the  faid  manor  of  Thobv  to 
the  ûid  Mary  tor  her  dower,  now  the  wife  of  Butler  the  plaki- 
tifF.    And  that  Thomas  Delves,  one  of  the  defendants,  by  the 
command  of  Baker,  the  other  of  the  defendants^  entered,  &c. 
And  if  the  entry  of  the  faid  JDelves  were  lawful,  is  the  doubt; 
and  the  cafe  in  cffcft  is  fuch':  William  feifed  of  Thoby  and 
Fobbing,  and  William  and  Elizabeth  his  wife  feifed  of  Hyn- 
ton, to  them  and  to  the  heirs  of  their  two  bodies  begotten,  by 
eftate  made  to  them,  during  the  coverture,  for  the  jointure 
of  tljc  wife  i  the  reverfion  to  William  in  fee  ;  Thoby  amount- 
ing to  the  value  of  two  parts»  and  Fobbing  and  Hynton   to  a 
full  third  part.    Thoby  and  Hynton  are  held  in  capite  ;  Wil- 
liam by  his  will  devifed  iu  writing  Thoby  to  his  wife  for  her 
life,   on    condition   that  (he  (hould   not  take  her  former 
jointure,    with    divers    remainders   oter,    and    died;    the 
wife  in  pais  refufed  her  former  jointure  in  Hynton.    If  the 
will  be  good  for  the  whole  of  Thoby,  or  but  for  apart.    And 
two  <jueftions  were  moved  in  this  cafe:    t.^If  the  refuial 
in  pais  {hould  deveft  the  eftate-tail   which  was  vefted  in 
the  wife?   2.  Admitting  the   refufal  in  pais  fliould  deveft 
it,    if  the  refufal  fliould  have  fuch  relation  that  the  will 
fliould  be  good  for  the  whole  manor  of  Thoby  by  the  fta- 
{é)  1%  H.  S.  cap.  tûtes  of  {a)  32  &  34  H.  8.  or  fliould  be  void  for  part  i  And 
1. 34  H.  8.  cap.  this  cafe  was  argued  in  the  King's  Bench  by  Egerton,  the 
$•  '!5?1  Vit.  Q?«Ctt'«  Solicitor,  and  Thomas  Buckley  for  the  plaint,  and 
^IIX.    '        by  Popham,  the  Queen's  Attor.  and  Coke  for  the  def.    And 
afterwards  Mich.  33  &  34  Eliz.  the  cafe  was  argued  Jby  the 
W  Poph.  sf.     court,  (b)  and  Fenner  and  Clench  argued  for  the  plaint,  and 
M«>r  %s^         Wray  C.  J.  and  Gawdy  for  the  defenc?.     And  afterwards,  the 
fame,  term,  the  cafe  was   argued  by  the  counfel  on  both 
fides  in  the  Ezchequer^chamb.  before  all  the  Juftices  of  En?t. 
and  Wray  Chief  Juft,  told  me,  that  Anderfon  Ch.  Juft.  of  the 
Common  Pleas,  and  Manwood  Chief  Baron  did  agree  with 
bim  :  and  afterwards  Wray  Ch.  Juft«  the  laft  day  of  Eafter 
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term  34  £I!z»  died,  who  was  a  rooft  reverend  Judge^  of  pro- 
found and  judicial  knowledge,  accompanied  with  a  ready  and 
Cngiilar  capacity,  grave  and  fenfible  elocution,  and  continual 
and  admirable  patience  ;  and  Sir  Jo.  Popbam»  the  Queen^i 
late  Attorney-General,  did  fucceed  him.  And  afterwards, 
in  Mkhaefanas  term  34  &  35  £liz«  Sir  Roger  Manwood  Chief 
Baron  died,  who  was  alio  a  reverend  Judge  of  great  and  ex- 
cellent knowledge  in  the  law,  and  accompanied  with  a  ready 
invention  and  good  elocution  ;  and  Sir  William  Periam,  Knt. 
late  one  of  the  Juftices  of  the  Common  Pleas,  fucceeded  him. 
And  afterwards  the  cafe  was  oftentimes  argued,  as  well  in  the 
£aLchequer-chamber  as  at  Serieantsinn,  before  all  the  Juftices 
of  England  and  Barons  of  the  Exchequer  }  and  after  many 
conferences  between  tbemfelves,  judgment  was  ordered  to  be 
entered  for  the  defendant,  which  was  done  in  the  King*s 
Bench  accordingly  j  and  in  this  cafe  divers  points  were  re- 
iblved. 

Firft»  that  at  the  common  law,  if  lands  be  given  to  huf- 
band  and  wife  in  tail,  or  in  fee,  and  che  hufband  dies,  there 
the  wife  cannot  deveft  the  freehold  out  of  her  by  any  verbal 
waver  or  difiigreement  in. pais.    As  if  before  any  entry  made 
by  her,  ihe  faith  that  flie  utterly  waves  and  difagrees  to  the 
faideftate,  and  will  never  take  or  accept  thereof;   yet  the 
freehold  remains  in  her,  and  (he  may  enter  when  ihe  pleaies  : 
fo  if  before  her  entry,  (he  reciting  her  eftate,  had  faid  by  word 
in  pais  tHat  ihe  doth  aflent  and  agree  to  the  faid  eftate,  or 
words  tantamount,  yet  ihe  might  afterwards  wave  it  in  a 
court  of  record  ;  for  a  verbal  aflent  and  agreement  in  tais^ 
.as  it  was  held  by  divers  in  fuch  cafe,  is  not  of  any  cfiêâ  in 
law  I  for  the  law  doth  more  refpeâ  an  aâ  without  words, 
than  words  without  an  aA;  and  therefore  if  ihe  enters  into 
the  land  and  takes  the  profits,  although  ihe  faith  nothing,  it 
is  a  good  agreement  in  law,  for  the  law  doth  refpeâ  deeds  ; 
but  words  without  an  aâ  are  not  in  this  cafe  regarded  in  law, 
as  it  is  adjudged  in  M.  34  E.  i.  Avowry  232.  that  if  a  man 
takes  a  diftrefs  for  one  thing,  vet  when  he  conges  into  a 
court  of  record,  he  may  avow  tor  what  thing  be  pleafes  ; 
a  nmlio  fortiori  when  a  freehold  is  vefted  in  him  it  cannot  Popb.s^.  17  Am 
be  devefted  by  bare  words  in  pais  ;  and  therewith  agrees  17  pi.  3. 4  Co.  5. 6. 
£•  3. 6.  &  17  Afl**  where  the  huft).  aliened  his  land,  and  took 
back  an  eftate  to  him  and  his  wife  in  tail,  the  hufl»nd  died, 
the  lord  of  whom  the  land  was  held,  by  knights  fervice, 
Tuppofing.the  hu(b.  died  fole  feifed,  by  word  affigned  dower 
to  the  wife,  which  ihe  accepted  ;  yet  it  was  adjudged  that 
this  refuial  of  the-  eftate   of  inheritance  and   acceptance 
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-     €(  héf  ddWer  iri  pah  fbould  ndt  d^eft  t))e  freehobi  out  of  her. 
ssft.  i.  Joîotr  Alfa  in  13 IV.  2.  Joint-tenancy»  the  cat«  was,  a  charter  of 
^"'"^^         feoffment  wa9  made  to  four,  and  feifin  yr2S  dclircrcd  to  three 
'  Sr  '  3r    i^  ^1^^  name  of  all  i  and  after  the  fetfm  was  giyen,  the  iborth 
^ame  and  faw  the  deed,  and  faid  by  word  that  he  woald  have 
nothing  in  the  land  nor  agree  to  the  deed,  but  disagree  ^  and 
it  was  adjudged  that  this  difagrecment  by  word  in  pais  fiiould 
not  deveft  the  freehold  out  of  him.     And  Thorpe  in  35  E.  3. 
tit.  Difclaimer  iaithi  that  in  fitch  cafe  the  tenancy  aodi  re- 
main ht  mo  till  difagreement  in  a  court  of  record.     Another 
reafort  was  ailedged,  that  a  freehold  ihould  not  fo  eafily  be  de- 
vefted  by  bare  word  in  pais^  to  the  end  that  (he  tenant  to  the 
pi^éàcipi  QioM  be  the  better  knoMrft  :  but  as  an  aâ  m  pois  noLj 
amount  to  an  agreement,  fo  an  aâ  in  pais  may  amount  to  a 
drfaf^rcentent^  but  that  is  always  of  one  and  rbe  fame  thing  : 
as  if  lord  and  tenant -bri  and  the  tânam  by  deed  doth  enfeoff 
the  lord  and  a  ilranger,  and  makes  livery  to  the  Granger  in 
thenameof  both  ;  in  this  cafe,  if  the  ford,  byword,  difagree 
^  to  the  eftate,  it  is  nothing  worth  j  and  on  the  other  fide,  if 

he  enters  into  the  land  generally,  and  takes  the  profits,  this 
ad  will  amount  to  an  agreement  to  the  feoffment;  but  if  he 
enters  into  the  land,  and  diftrains  for  his  feign iory,  thisa£t 
amoutits  to  a  difagreement  to  the  feoffment  ;  and  will  deveft 
}^  îZ**  *^  freehold  out  of  him  ;  and  therewith  agrees  10  E.4.  12.  {h) 
^ingutih-  Yjj  all  the  Juiltces:  aiKl  yet  in  fome  cafe  a  claim  by  word  will 
dxreA  an  entry  tt)  be  an  agreement  to  one  eilate,  and  a  dit 
agreement  to  another.  As  if  lands  be  given  to  huiband  and 
fe)  uH.  8.  wife  in  tail  ;  and  after  the  flat,  of  (0  32  H.  8.  the  {d)  hufband 
y/juytt  351.     •''«n^  the  land  to  the  ufe  of  him  and  his  heirs,  and  afterwards 

ti.  24. 8  Co.  7t.  devifes  it  to  his  wife  for  life,  and  dies,  the  wife  enters,  claim- 
.  I  Co.  87.  b.  ing  by  word  the  eftate  for  life  ;  this  is  a  good  difagreement  to 
Hob^^fiMto.^  the  eftate  of  inheritance,  and  a  good  agreement  to  the  efbtc 
jac.49ol  for  life}  and  therewith  agrees   18  Eliz.   Dyer  351.  b.  for 

J  Brown].  140.    there  is  not  any  doubt  of  the  tenant  to  the  pracipf^  and  the 
M^a/v         *^  ^^^         words  work  together.     But  if  the  wife,  before 
aRoik'iiûp.36.  her  entry,  agrees  by  word  to  one  eftate,  and  difa^rees  to  the 
other,  it  is  ifothing  worth  ;  but  if  A.  makes  an  obligation  to 
B.  and  delivers  it  to  C.  to  the  ufe  of  B.  this  is  the  deed  of 
A.  prefently  :  but  if  C.  offers  it  to  B.  there  B.  may  refufe 
- .    Co        b   ^^  inpais^  and  thereby  the  obligation  will  lofe  its  force,  (but 
5  Co.  84.'cr!  '  perhaps  in  fuch  cafe  A.  in  an  aâion  brought  on  this  ofoliga* 
iiis.  54,  627.    cion  cannot  plead  nan  eft  fû&uniy  {e)  becaufe  it  was  once 
S5°'i"1s!L""  fcw  deedi)  and  therewith   agrees  Hil.   i  EKa.  Rot.  442. 
iK«.pi.ie€»     in  Tawe^s  {f)  cafe,  reported  by  Serjeant  Benfdk)es,  and  by 
(/)  Nr.Beni.75.  the  Lord  Dyer^  Hil.  i  £li«.  167.    The  fame  law  of  a  gift 
Co.£Dt.  145.     ^  ^QQJ3  2Q(i  chattels,  if  the^deed  be  delivered  to  the  ufe 
Sdw49.  a.    of  we  donee,  {g)  the  goods  and  chattels  arc  in  the  donee 

prefently 
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preicttflyi  before  notice  or  agreement }  but  tbe  4<mee  tnây 
make  refufal  in  pais,  and  by  that  tbe  property  and  iotereft  will 
be  deveRed,  andfuch  difagrcement  need  not  to  be  in  a  court 
of  record.  Note,  reader,  by  this  refolution  you  will  not  be 
drawn  to  error  by  certain  opinions  delivered  by  the  way>  witb« 
put  premeditationi  in  7  £.  4. 7.  a.  b.  &  19.  b  8  £.  4.  29*  a. 
£  H.  7. 17.  (û)  39  H.  6.  44.  b«  and  other  books  c^iter.  (#}FItx.  Rf. 

Secondly,  It  was  refolvcd^  that  though  the  cftate  is  created  ^^*^'  ^'^*  54- 
bv  limitation  of  ufe,  by  limitation  made  after  tbe  ftat.  of  27  Br.Am^.^^* 
H.  8.  which  ftatute  hatb  transferred  the  ufe  into  pofTcfliony  3.  Br.  Fdtt  So. 
for  fo  is  the  ufual  pleading  Je  ufibus  in  pojfijftomm  transfenndis^ 
and  although  an  {b)  ufe  might  have  been  waved  by  word  in  ^^)  ^^^*  34*^ 
pais  before  the  faid  ftat.  yet  now  the  ftatute  doth  incorporate  *  ^*'  ^^'  ** 
the  ufe  and  pofTefllon  of  the  land,  and  hath  coupled  them  to» 
^ctber  with  an  indiflbluble  conjun£Uon,  and  therefore  no 
more  than  an  eftate  created  by  K:ofrment,  gift,  or  grant  cau 
be  waved  in  pais^  no  more  can  fuch  eftate  created  by  limita- 
tion of  ufe  :  which  matter,  on  thefe  words  of  the  iàid  aâ^ 
{jn  fuch  manner,  ùrm^  and  condition)  is  well  and  at  large  ex- 
plained and  refolved  in  {c)  Dillon  and  Frein's  cafe,  and  m  {dj  (^  p^*  ^^ 
Corbet's  cafe  :  and  therefore  it  was  refolved  in  this  cafe  at  bar,  1  Ana?  309^* 
the  refufal  in  (#}  pais  to  have  the  manor  of  Hyntoti,  and  the  J«olc-  Ccm.t7d. 
entry  and  agreement  to  the  manor  of  Thoby  was  a  good  a-  ^  J^^mIL^ 
greement  to  one,  and  a  refufal  to  the  other,  and  thereby  the  6oî,  633. 
inheriunce  was  devefted,  and  that  by  force  of  the  ftatute  of  %  Ana.  1341 
27  H.  8.  cap.  10.  verfusfineniy  concerning  jointures  of  wives  i  i^^^^l^* 
by  which  it  is  provided,  '^  That  if  any  wi^  iball  have  any  ma*  Coldib,  Sf, 
**  nors,  &c.  unto  her  given,  or  aflured,  after  marriage,  for 
'^  term  of  her  life,  &c.  that  then  fuch  wife,  over-living  her 
**  hufband,  fliall  and  may  at  her  liberty,  after  the  death  of 
^*  her  fâid  hulband,  refute  to  have,  and  take  the  lands,  &c. 
*'  and  to  Rave,  demand,  and  take  her  dower  (  any  thing  in 
**  thi3  aâ  to  the  contrary  notwithftandlng.'*    By  which  words  ' 
it  was  unanimoufly  agreed  by  all  the  Juftices  and  Barons  pf 
tbe  Exchequer,  that  tbe  wife  might  refufe  (f)  her  jointure  in  m^Qo.  i.t;;/ 
pais^  and  be  endowed  by  confent  in  pait^  or  by  writ  of  dower.  Kowd.  396.  b. 
And  therewith  agrees  (^  )  Whorewood's  cafe,  38  H.  8.  Dyer  gc|^6?f    * 

61.  b.  pi.  31.  Pofte» 

The  third  point,  and  the  great  doubt  of  the  cafe  was  on  ««•  «•  \ . 
a  branch  of  the  ftat.  of  (A)  34  &  35  H.  8.  of  wills,  by  which  [''X^,\l^'i  '*' 
it  is  enaAed,  that  the  aâ  of  32  U.  8.  of  wills,  (hall  be  ex-  6*c<>.  7$-  ^7^» 
tended,  expounded^  and  taken,  as  hereafter  enfuetb,  that  is  to  a«b.  s  s»aeif.56« 
fay,  «*  That  the  King  fhall  have  and  uke  for  his  full  third 
^*  part  of  all  fuch  -manors,  lands,  &c.  whereunto  Ke  If  or 
**  fliall   be    entitled    by  the  laid  former  au,   and  by  this 
'*  prcfent  aâ,  fuch  manors,  lands,  and  tencmcnts,  as  (ball 
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<<  bv  any  means  dcfcend,  or  come  by  defcent,'  as  well  of 
•*  eftatc  of  inheritance  in  fee-tail  as  fee-fimplci  or  in  fee- tail 
•*  only,  &c.  immediately  after  the  death  of  the  fame  devifor 
'<  or  owner  thereof.  And  that  the  will,  &c.  fisall  (land  good 
<*  and  cfFeAual  in  the  law,  albeit  the  fame  will,  &c.  be  bad 
^*  and  made  of  all  his  fee-fimple  lands,  &c.  or  of  the  more 
••  part  thereof/'  And  if  in  this  cafe  the  refn&l  of  Hynton 
hath  fach  relation  or  operation  in  law,  that  now  on  the  mat- 
ter, Hynton  and  Fobbing  do  defcend  immediately  after  the 
death  of  the  devifor  ?  And  it  was  flrongly  objeâed,  that  now 
on  the  nxatter  Hynton  and  Fobbing  do  defcend  immediately 
after  the  death  of  the  devifor,  within  the  intention  and  mean- 
ing of  the  did  branch  of  the  aâ  of  34  &  35  H.  8.  and  that  for  ~ 
divers  reafons  and  caufes. 

1.  Becaufe  this  cafe  doth  conGft  on  {a)  conflru£tion  of  an 
a£t  of  parliament,  and  of  a  will  or  teftament,  both  which  are 
always  cOnftrued  and  expounded  according  to  the  intent  and 
meaning  of  the  parties  tbereto*  and  not  by  any  ftri£k  or  (train- 
ed conftruâioiirf 

2.  This  refufal  (hall  bave  fiich  fel^ion  and  operation  ul  law, 
tbat  now  on  the  matter  Hyntori  imiùediately  defcends,  and 
now  ûb  initio  the  hufband  was  fole  feifed  of  the  manor  of 
Hynton.  And  many  cafes  were  pût  on  the  general  ground 
tf  relations.  But  I  will  report  thofe  only,  which  I  conceive 
to  be  moft  material.  It  was  &id,  that  of  a  joint  e(hte  a  wo- 
man (hall  not  be  endowed  :  bot  if  (h)  lands  be  given  to  bnf- 
band  and  wife,  and  the  heirs  of  the  bufband,  or  the  heirs  of 
their  two  Ijodies,  or  to  their  heirs,  and  afterwards  the  hu(band 
dies  ;  now  if  (he  will  wave  and  refufe  the  joint  efiate,  the 
wife  may  bring  her  writ  of  dower,  and  thereby,  in  judgrtient 
Of  law,  the  hufband  (hall  be  fard  fofe  feifed  ab  initia  ;  for 
otherwife  the  wife  cannot  be  endowed,  and  yet  in  trntb  the 
faulband  and  wife  were  joint-tenants  during  all  the  coverture  s 
but  now  the  refufal  (hall  have  fuch  relation,  that  in  judg- 

^  ment  of  law  the  hufband  was  ab  initio  fole  feifed  :  and  there- 

W  3  Uon.a7«.  with  agrees  the  book  in  [c)  1 1  E.  3,  tit.  Dower  63.  where  the 
F«k*  20'  b!  ^^^  ^"^^'  ^^^^  ^"^  tenant  of  a  houle  held  by  homage  and  10  s. 
rent,  the  tenant  enfeoffed  W.  the  lord  granted  the  feigniofy' 
to  hufband  and  wife  in  tail,  W.  attorned,  the  hu(band  died, 
the  feigniory  furvived  to  the  wife,  and  (he  brought  a  writ 
of  dower,  in  bar  of  which  the  lord  pleaded  acceptance 
of  homage,  by  which  it  was  admitted,  that  the  writ  of 
dower  did  lie.  In  an  adlion  of  wafte  brought  by  Rob.  {d) 
Thetford  againft  Andrew  Thetford,  Pûfch.  28  Euz.  Rot.  122. 
in  the  Common  Pleas,  the  plaintiff  counted  that  J.  A.  gave  to 
John  Thetford  and  Thomafin  his  wife,  and  to  the  heirs  of 
their  bodies,  (whofe  heir  the  plaintiff  is)  and  that  John  and 
Thoma(in,  3  &  4.  Phil.  &  M.  made  a  demife  to  the  defend. 

for 
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for  21  years  and  that  the  donees  were  dead,  and  that  the 
plaincSfiF  was  heir  in  tail,  and  that  the  defendant  had  done 
vraftc  :  the  defendant  pleaded  quod  pradiâf'  ^Johannei  &f  Thoma'* 
Jina  n9ndlmifer\  fcfr.  on  which  they  were  at  iflue  :  the  jury 
found,  that  the  faid  John  and  Thomafln«  hy  their  deed  indent- 
ed, made  the  leafe  to  the  defend,  for  21  years,  ut  fupra^  and 
that  John  died,  and  after  his  death  Thomaiin  entered  anddif- 
agreed  to  the  faid  leafe  ;  and  whether  the  iflue  was  found  for 
the  plaintiff,  for  as  much  as  it  was  found  that  both  made  the 
leafe,  as  the  plaintiffhad  counted,  which  was  tKe  point  of  the 
iflue  ;  or  whether  it  was  found  for  the  defendant  by  matter  gx 
poftfa£!9f  that  is  to  fay,  by  the  difagreement  of  the  wife,  was 
the  queftion. 

And  after  great  confideration,  and  many  arguments  at  the 
bar  and  bench,  the  Juftices  of  the  Common  Pleas  gave  judg- 
ment for  the  defendant  ;  for  now  by  the  difagreement  of  the 
wife,  in  judgment  of  law  it  was  the  leafe  of  the  hufband  onlvs 
and  yet  ip  truth,  during  the  life  of  the  hufband,  it  was  tne  .  , 

kafe  of  both,  as  it  appears  by  7  H.  4.  13.  in  Waft.  3  H.  6. 
53.  {p)  in  Waft.  22  H.  6.  24.  {b)    But  now  by  the  difagree-  (^i)  Bf-UtTcii, 
ment  fubfequent,  and  by  relation  aod  operation  of  law,  it  was  %»  Br.  Baioa 
ab  initio  the  leafe  oT  the  hufband  only  i  for  if  it  ab  initio  h^d  ^,^^^^^}* 
not  been  the  leafe  of  the  hufband  only,  the  iflTue  had  been  fli^  wt^'ss'. 
found  for  the  plaintiff:  and  the  cafe  of  Whore  wood  38  H.  8«  Br.  Wafte  x»o. 
Dyer  61.  b.  was  ftrongly  urged,  where  the  cafe  was,  that  W.  (*)  Antett 7.  a. 
Whorcwood,  the  King's  late  Attorney  General,  being  fcifed  ^l^^^l^^i^^^* 
of  the  inheritance  of  lands  of  the  value  of  630 1.  in  which  the 
wife  was  a  joint  purchafor  with  her  hufband  of  60 1 •  by  his 
laft  will  in  writing  declared,  that  his  wifefhould  have,  during 
her  life,  the  third  part  of  all  his  lands  and  tenements,  with 
the  faid  lands  which  fhe  bad  in  jointure,  the  faid  part   to 
be  afTigned  by  his  executors,   and  died  ;  the  wife  refufed 
lier  jointure,  and  demanded  a  third  part  of  the  whole  land, 
that  is  to  fay,  J20l«  as  a  legacy,  and  8oI*  per  annum  as  a 
third  part  of  the  refldue,  for  her  dower.     And  it  was  order-* 
ed  and  decreed  in  the  court  of  wards,  that  (he  fhould  have 
her  lega^cy,  /cil.  the  third  part  of  the  whole  ;  by  which  it 
appears,    that  the  refufal  of  the  wife  {hould  have  relation 
ab  initio  to  make  the  hufband  fole  feifed  of  the  whole,    or 
otherwife  the  faid  devife  could  not  extend  to  that  whereof 
fte  was  before  jointly  feifed.    And  fo  in  the  cafe  at  bar,  the 
refulal  of  the  wifie  Wth  fuch    relation  and   operation  in 
law,  that  now  oii  the  matter  the  hufband  was  ab  initio  fole 
feifed  of  the  manor  of  Hynton,  and  by  confequence  the  fame 
doth  defcend  after  the  death  of  the  hufband;  and  fo  the 
devife  of  the  whole  manor  of  Thoby  good  and  efFéâual  in 
law  ;  for  now  it  is  tantamount  as  if  the  ufe  had  been  limit- 
ed only  to  William,  and  to  his  heirs  on  the  body  of  Eliza- 
beth begotten  i  and  where  the  fh^^tc  of  34  H.  8.  fpeaks  of 
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à  Jereent  immediatilj  aftir  the  deeeaft^  &c.  that  Ss  true,  forno\i^ 
upon  the  matter  the  manor  of  Hynton  defcended  immediately  } 
for  now  the  impediment,  that  is  to  fa^,  the  eftate  of  the  wite^ 
is  removed  ab  initio  %  and  yet  it  was  faid,  that  this  word  [immi* 
diatety)  fliould  not  have  fuch  a  ftriA  conftruaion,  that  it 
ought  to  be  made  in  ipfi  articuh  ttmpôris^  but  would  be  fatisfied 
if  it  be  made  in  convenient  time  :  as  in  i8  £.  4. 22.  à  man  is 
bound  to  msike  an  obligation  immediately»  yet  he  (hatl  have 
convenient  time  to  make  it  $  but  it  was  anfwered  and  refolved, 
ihat  the  faid  refulal  in  the  cafe  at  bar,  (hould  not  have  fuch 
relation  or  operation  in  law»  that  the  devife  (hould  be  good  for 
the  whole  manor  of  Thoby,  and  that  for  two  general  caufes  : 
I.  Upon  the  reafon  of  the  common  law,  and  2.  upon  the 
ftatutes  of  32  &'34  H.  8.  As  to  thefirft  it  was  refolved,  that 
finch*!  Law,  relation  is  a  fiâion  of  law,  (not)  to  make  a  nullitv  of  a  thing 
^*  iA  iniiio,  (to  a  certain  intent)  which  in  ret  veritate  had  eflence, 

and  the  rather  for  nçceffity,  ut  res  magis  valeat  quam  pireat  t 
(â)  Antea  17. b,  and  therefore  in  the  faid  cafe  of  dower  in  {a)  xi  £.  3*  to  this 
ji*^  *2ft      î'ïte**^  ^hat  the  wife  ibould  have  dower,  which  it  is  not  pof- 
F^.  ft9»  iea#    gy^  £^j^  Yitt  to  have,  unlefs  her  refufal  (hould  have  relation  tA 
initio  %  for  this  caufe,  and  for  nece0ity,  the  law  will  make  a 
nullity  of  it  ;  but  as  to  any  other  collateral  intent,  the  law 
will  not  make  any  nullity  thereof;  as  if  a  man  makes  a  gift  in 
tail  to  huiband  and  wife,  and  afterward  grants  the  reverfion 
of  the  lands  and  tenements  which  the  huiband  and  wife  hold 
in  tall,  and  afterwards  the  hulband  dies,  and  the  wife  to  have 
her  dower,  waves  and  dtfagrees  tq  the  e(hte-tail  s  now,  as  to 
her,  there  is  a  nullity  of  the  eflate  ab  initio  \  and  to  fiich  in- 
tent the  law  feigns  that  the  eflate  was  made  only  to  the  hus- 
band ;  but  as  to  the  grant  of  the  reverfion,  which  is  a  colla-* 
tend  a£k,  the  refufal  mall  not  have  any  fuoh  relation,  for  (ht 
may  be  endowed  although  that  a£l  ftand,  and  fo  no  neceffity  ; 
and  therefore,  without  necef&ty,  ut  res  magis  valeat^  the  law 
will  not  feign  any  nullity  \  but  in  deftruâion  of  a  lawful 
eftate  veiled,  the  law  will  never  make  any  {£Hon.    So  in  the 
cafe  at  bar,  for  the  mailor  of  Hynton  only,  the  law  will  make 
fuch  a  fiâion  ;  but  for  the  manor  of  Thoby,  which  is  a  colla*» 
(^)dodb.  3J^    terat  thing,  no  fuch  fiflion  (hall  be  made }  for  (b)  relatio  eji 
jUiiojuriSi  ^  efi  intenta  ad  unwin^  aAd  that  was  the  firft  reafon^ 
(c)  Aiit«a  a;,  t.   And  as  to  (f)  Whorewood's  cafe,  it  v^as  faid,  that  the  decree 
Shrer(x«  pL 31,  ^"^^  ™*^^  V  agreement,  as  it  appears  by  the  fiud  cafe  ;  and 
*  the  fcope  of  the  cafe  was,  that  fee  would  have  the  third  part 

as  a  legacy,  and  her  dower  alfo  ;  and,  by  agreement,  fee 
took  compofition  for  the  whole  :  and  it  doth  not  appear  by  the 
faid  cafe,  whether  the  wife  were  joint  purchafor  for  life,  in 
tail*  or  in  fee,  nor  whether  any  part  of  the  land  were  held  mi 
topite^  or  by  Imights  fervice. 

The 
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The  fecond  realbn  was,  that  rditions  in  many  cafes  (ball 
help  aas  in  law,  as  in  the  cafe  of  (û)  Dower,  &c.  but  fhall  (-)Co-  Ut. 
never  help  a£b  of  the  parties  ;  that  is  to  ùjf  to  make  void  a£U  Ô  Ca'its.  ^« 
of  the  parties  good,  by  relation,  or  fiâion  of  law  ;  and  there-  5  e.  s.  Avowry 
fore  if  a  man  enfeoffs  an  infant,  or  a  feme  corert,  and  after-  2&^* 
wards  gives  or  grants  or  devifes  the  land,  or  any  other  thing 
out  of  the  land  to  another,  and  afterwards  the  infant  or  the 
huflmid  difiigreeSy  that  without  qoeftion  (hall  have  relation 
between  the  parties  ah  inithf  to  this  intent,  that  the  infiint  or 
fauiband  (hall  not  be  charged  in  damages,  or  receive  any  pre* 
judice  s  but  as  to  the  void  grant  or  deviie  of  the  party,  it  fliall 
never  nuke  the  void  grant,  gift,  or  devife,  good.    Alio  if  one 
demifes  land  to  one  by  deôl  for  life,  the  remainder  to  the  King 
in  fee,  and  the  King  grants  the  remainder  over  in  fee,  and 
afterwards  the  deed  is  enrolled  ;  in  this  cafe  the  (i)  enrolment  ^n^*'^*^* 
ihall  have  relation  for  neceffity»  and  utramapsvaUat^  that  vl\u^o. 
the  remainder  quaRûh  imth  (hall  pafs  by  fiâion  of  law  ;  for  Pkmd.  jt.  b. 
otherwife  it  would  never  pafs;  and  therefore,  to  this  intent  ^^'^*^'*** 
only,  it  (hall  have  relation  :  but  to  make  the  patent  (which  was.  Moor  676*. 
Void  at  the  time  of  the  grant)  good»  it  (hall  have  no  relation.  Godb.si8« 
So  if  a  diffeifor  makes  a  feoffment  in  fee  by  deed  to  A.  and  B.  *  ^-  >6>« 
and  makes  livery  to  A.  in  the  name  of  both,  and  afterwards  Br.  PnerôpHv* 
A*  dies,  in  this  cafe  B.  to  difcharge  himfelf  of  damages,  maj  57*.  %  Ro]!e*i 
refufe  it,  as  bath  been  faid,  and  it  (hall  have  relation  ah  imtto  399«  400. 
as  to  difcharge  him  of  damages  ;  but  to  make  any  Icafe,  eift,  J^J*  ^"'  ^''  ^^ 
or  granti  or  devife,  or  any  other  zQ,  of  the  party  good,  it  mall  skin.  74, 74. 
Dot  have  relation. 

And  it  was  faid,  that  as  relations  (hall  extend  only  to  the 
fame  thing,  and  to  one  and  the  fame  intent,  fo  they  (hail  ex- 
tend only  between  the  lame  parties,  and  (hall  never  be  ftrain-<  .^^  ,^ 
ed  to  the  prejudice  of  a  (^  third  perfon  who  is  not  party,  or  (f)caLlt« 
privy  to  the  faid  aâ.    And  therefore  if  a  man  makes  a  feoff*  150*  «•  310.  k 
ment  of  a  manor  by  deed,  or  {d)  without  deed,  and  long  time  ^^%^^^* 
«(ter  the  livery  the  tenants  attorn  to  the  feoffee,  in  this  cafe  (J)tRoite*i'it. 
the  attornment  for  neceiiity,  zn&  ut  rts  magis  vaUat^  (hall  have  20116.7.  •• 
relation  by  fiâîon  of  law  to  pafs  ab  initié^  for  otherwife  they 
can  never  pa(s.    And  if  they  (hould  not  pafs  {e)  ab  initio  by  a  (0  Co.  Lit 
fi£Uon  of  law,  they  would  not  be  parcel  of  the  manor  accord-  3io-  b.  10a.  k 
ing  to  the  intent  and  purpofe  of  the  feoffment,  if  they  (hoold 
pais  at  feveral  times:   but  yet  this  relation  (hall  not  (/)  (//Co  tît. 
charge  the  tenants  for  the  arrearages  in  the  mean  time  :  fo  if  3'**-  •*•«»'•  *• 
feoffee    upon   condition,    grants  a  rent-charge  out  of  the  i3E4!4.  a. 
land)  and  afterwards  the  grantee  brings  a  writ  of  annui-  il  B.  4. 9.  b. 
<y,  now  ah  imti$  it  was  an  annuity  between    the  grantor  v««Na«'br.  117, 
and  grantee;   but  as  to  the  feoffor,    who   by  the   grant  "'•^^^' 
was  entitled  to  enter  for  the  condition  broken,  it  (ball  not 

have 
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(a)  Fits.  Are      ha^  any  relation  to  hU  prefudlce.    So  it  i^adjudf^ed  in  (a) 

143  '144  *mV     3^^'  3*  *7"  *"  *  ^*^  '^'"^  'V^^  <erf^*iw  agaioft  Richard  Spcl- 

9  Co.  ^  a,        low,  tne  tenant  faid,  that  hU  utber  was  feifedi  and  died  feifed» 

and  prayed  his  age;  the  demandant  counter-pleaded  the  age, 
becaufe  his  father  and  he  himfelf  were  jointly  enfeofFed»  and  to 
the  heirs  of  the  father  :  and  it  was  adjudgedi  that  he  ihould 
not  have  his  age;  for  although  this  refu&d  ftould haverelation 
as  to  himfelfy  yct|  as  to  the  demandant»  who  is  a  ftranger,  it 
ihould  not  have  relation  to  delay  hisaûion,  when  in  truth  he 
had  the  freehold  by  purchafe.  Furthcri  it  was  faid,  that  no 
relation  (hall  make  that  tortious  which  was  lawful  ;  for,  as  it 
hath  been  faid,  relations  are  fiûions  in  law,  which  will  never 
do  wrong  :  upon  all  which  matter  it  was  concluded,  that  this 
rcfufal  mould  have  relation  only  as  to  the  manor  of  Hynton. 
and  not  as  to  the  manor  of  Thoby»  and  to  the  intent  only  that 
the  wife  (bould  not  be  prejudiced  for  any  thing  concerning  the 
Bianor  of  Hynton  s  and  this  relation  doth  not  prejudice  the 
heir,  who  is  a  third  perfon,  upon  whom,  by  the  death  of  the 
devifor,  part  of  the  manor  of  Thoby  did  defcend  3  and  it  will 
not  deveft  that  which  the  law  by  defcent  had  lawfully  vefled 
by  the  death  of  the  devifor  in  the  manor  of  Thoby  :  but  as  the 
will  took  effeâ  at  the  time  of  his  death,  it  (ball  remain  ;  for 
(i)  Poftea  34«  a.  {b)  omnt  tiftamtHtum  nurti  confummatum  eft  i  and  the  refufal  of 
%  Co  ^6  i  ^^  ^litf  as  to  the  manor  of  Hynton,  cannot  make  the  devife 
Po^^2.  t.  as  to  the  third  part  of  the  manor  of  Thoby  good,  which  was 
void  when  the  devife  took  effeû,  fciL  at  the  time  of  the  death 
of  the  devifor. 

Note,  reader,  not  only  in  this  cafe  of  relation,  which  is  a 

fiâion  of  law,  but  alfo  in  all  other  fidtions  of  law,  they  are 

to  ceruin  refpeâs  and  purpofes,  and  extend  only  to  certain 

perfons.    As  the  law  fuppofes,  that  the  vouchee  is  tenant  of 

the  land,  whereas  in  truth  he  is  not,  but  that  is  as  to  the  de* 

(i)  Hbl>.  112.     mandant  himfelf,  and  to  enable  him  to  do  all  things  as  to  the 

I  Co.  %^.  b.       demandant»  and  which  the  demandant  may  do  to  him  ;  and 

LU  feà^''  ^     therefore  a  fine  levied  by  the  vouchee  to  the  demandant,  or  a 

49Û     '  ^^^'  .  fine  or  releafe  from  the  demandant  to  the  (<)  vouchee,  is  good  ; 

10  Co.  4$.  b.  but  a  fine  levied  by  the  vouchee  to  a  ftranger,  or  a 
^H^^  6^  ■  **'  releafe  made  to  him  by  a  ftranger  is  void,  and  therewith 
7  £.4.  ?3.  b!  agrees  7  E.  4.  1 3.  b.  fo  if  th<;  tenant,  hanging  a  pracipt  againft 
a  Rolk*t  ijLep.  him,  makes  ^  fçofiînent  as  to  the  demandant,  the  law  doth  fup- 
3^1*  pofe  him  tenant  of  the  land,  and  he  (hall  plead  all  pleas  which 
269.8^170.8.  ^c  tenant  of  the  land  may  plead;  but  in  rà  veritati  the 
Hob.  237.  '  feoffee  is  tenant  of  the  land  as  to  all  Grangers  :  fb  if  {d)  donee 
%  Roilei Rep.  ;„  j^|  makes  a  feoffment  in  fiee,  in  rti veritatt}ht  donee  hath 
clib^txji^iil  nequi  jusinn^  mque  jus  ad  rem,  and  yet  the  donor  may  extin* 
10 Co.  4S.'b.  guiQi  or  diminifii  his  rent  by  releafe  or  confirmation  made  to 
I  joaes73.        gim;  as  it  is  agreed  14  H.  4.  38.  a.  b.  1 H.  5.  Grants  43. 

ia 
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in  all  which  cafc8,  and  other  the  like,  the  hw  will  nirer 
make  any  fi£Hon|  but  for  neceffity»  and  in  avoidance  of  a  mif- 
chief  Î  for  if  the  Tonchee  fliould  not  be  tenant  as  to  the  de- 
mandant, or  that  the  tenant  after  the  feofTment  fliould  not  be, 
as  to  the  demandanti  tenant  of  the  land,  the  demandant  in 
the  one  cafe  and  the  other  could  never  have  the  efleâ  of  his 
fuit,  but  would  be  for  ever  delayed  ;  and  in  the  latter  cafe, 
nocwithftanding  the  feofTment,  the  ddnee  fliall  remain  tenant 
as  to  him»  and  of  neceffity  he  (hall  {a)  avow  for  his  rent  upon  f^)  Hob.  337. 
him,  for  he  cannot  avow  upon  the  difcontinuee,  for  then  Co.  Lit.  269.  •. 
upon  his  own  (hewing,  the  reverfion,  to  which  the  rent  Is  ^'^pjJi**Vi 
incident,  would  be  devefted  out  of  him  by  the  feoffment,  and  t!^^  E.  3.'  1  b, 
Vy  confequence  he  cannot  maintain  his  avowry  for  the  rent  i 
and  therefore  for  neceffity  he  fliall  avow  upon  the  donee }  and 
his  feoffment,  which  is  his  own  aâ,  and  by  which  wrong  is 
done,  fliall  not  avail  him  to  bar  the  donor  of  his  rent,  for  a  Co.  Lit.  76.  a. 
man  fliall  never  take  benefit  of  his  own  wrong,  and  that  is  ^  7'*  •• 
(as  to  this  point)  as  it  feems  to  me  the  better  opinion  of  the 
boob.     As  to  the  ftatutes  of  u  &  34  H.  8.  it  was  refolved, 
that  after  the  ftatute  of  27  H.  8.  and  before  the  ftatuteof  32 
H.  8.  the  manor  of  Thoby  was  not  devifeable;  and  becaufe 
the  £iid  Will.  Bamers  the  devifor  had  not  followed  the  power 
and  authority  (which  the  flatute  of  32  H.  8.  and  the  fbtute 
of  34  H.  8.  which  explains  it)  gave  him,  it  was  refolved, 
that  the  will  was  void  for  part  of  the  manor  of  Thoby.     And 
that  was  colleâed  on  four  parts  of  the  faid  a£U,  the  tffeEt  of 
which  I  have  abridged  as  follows. 

The  firfl  branch  of  the  aft  of  34  H.  8. 

•*'  I.  That  all  and  every  perfon,  having  a  fole  eftatc  in  fee-  The  firft 
««  fimpleof  any  manors  holden  in  chief,  &c.  fliall  have  full  ^^^^  ^^ 
*«  and  free  liberty,  power  and  authority,  to  give  or  difpofe,        ^* 
<'  by  his  lafl  will  in  writing,  as  much  as  in  him  of  right,  as 
**  much  of,  &c.  as  (hall  amount  to  the  full  and  clear  yearly 
'<  value  of  two  parts  in  three  parts  to  be  divided. 
The  fécond  branch. 

"  2.  The  fame  divifion  to  be  fet  out  by  the  devifor,  owner,  The  ft^M 
««  or  in  default  thereof,  by  commiflion  to  be  granted  out  of  ^"^^ 
«  the  Court  of  Wards. 

The  third  branch. 

<'  3.  And  that  the  King  fliall  take  for  his  full  third  part.fuch  Th«  third 
•«  manors,  &c.  of  eftatc  oif  Inheritance,  as  well  in  fee*tail  as  ^""^^ 
"  in  fee- (impie,  as  (hall  defcend,  or  come  by  defccnt,  &c. 
^  immediately  after  the  death  of  foch  devifor. 
The  fourth  branch. 

<*  4.  And  in  cafe  the  manors,  &c.  which  fliall  immediately  The  fourth 
«  after  his  death  defcend,  8cc  (hall  not  extend  to  the  value  of  B»^«*- 
^*  a  full  3d  part,  the  King  may  take,  &c.  to  make  up,  &c. 

And  on  thefc  four  parts  it  was  concluded  for  divers  nouble 

icafons. 
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feafonsy  that  the  devifor  had  not  power  to  devife  the  whole 
.manor  of  Thoby  by  force  of  the  faid  ftatutes  :  and  to  this  pur« 
pofe  four  reafons  were  colleâed  on  the  faid  firft  branch. 
T.,  Firfty  on  this  word  (haviog)  ;  and  therefore  if  it  be  afked, 

Rtp.  Qt-A-ioô,  çffjj  p^^  legan  f  the  itiakers  of  the  aâ  anfwer,  every  perfoa 
1»»,  iij»   c.     ^jivjjjg  manors,  &c.  fo  that  it  is  not  faid  eVcry  perfon  gene- 
rally, but  erery  perfon  harihg,  dec*    And  this  word  (having) 
imports  two  things,  fciL  ownerfliip,  and   time  of  ownership, 
for  he  ought  to  have  the  land  at  the  time  of  the  making  of  his 
willy  and  the  ftatute  gives  fuch  perfon  having,  &c,  authority 
to  devife  two  parts  of  his  lands  which  he  hath,  and  more  he 
cannot  devife^  for  his  authority  doth  not  extend  to  more  :  and 
in  our  cafe  the  devifor  had  not  the  manor  of  Hynton,  for  he 
and  his  wife  were  joint-tenants  of  it  during  the  coverturCf 
between  whom  are  no  moieties  ;  fo  that,  be  and  his  wife  bad 
it»  but  he  himfelf  had  it  not;  and  he  is  Hot  owner  thereof» 
nor  is  it  to  be  accounted  any  of  his  lands  :  and  every  devifor 
ought  to  be  a  perfon  having,  iScc«  at  the  time  of  the  making 
his  will  within  the  purview  of  this  aâ.    This  appears  4  &  5 
fâ)  10  Co.  «3,    Phil.  &  M.  Dyer  158.    A  man  {a)  feifed  in  fee  of  land  of 
pi ^écd      focage  tenure  aiTured  it  to  his  wife  in  jointure,  anw  37  H.  8- 
^6.8.  ÂBrovpoI.   and  eight  years  afcer,  in  2  £.6.  he  purchafed  lands  in  fee, 
105.  Co.  Lit-     held  in  capiu,  in  knight's  fervice,  and  of  two  parts  thereof 
7^'  **  made  his  will,  and  died,  his  heir  within  age  ;  and  it  was  re* 

folved,  that  the  Queen  (hould  not  have  anypart  of  the  jointure 
of  the  wifci  and  that  by  force  of  thefe  words  in  the  aô  of  ex- 
planation of  34  H.  8.  and  having  no  lands  holden  by  knight's 
fervice,  becaufe  be  was  not  a  perfon  having  ainy  lands  held  pf 
the  K.  by  knight's  fervice  in  capite^  at  the  time  of  the  jointure 
made.  It  was  refolved  on  the  fame  reafon,  in  the  Court  of 
Ç^j^lj^.  Wards,  and  in  Trinit.  29Eiiz.  (h)  Carre's  cafe  was  refolved 
^  Roi.  Rep.  361*.  by  the  Chief  Juftices  Wray  and  Anderibn,  on  conference  with 
Codb. 309,425*  divers  other  Juftices,  and  the  cafe  was  fuch:  King  £.6.  by 
JÔÎ!  *^"^*°*'  his  letters  patent,  granted  the  manor  of  Congreibury  to  G. 
Owen,  in  fee-farm,  to  hold  of  the  manor  of  Eaft  Greenwich 
in  focage  ;  and  rendering  the  annualrentof  95I.  per  ami.  And 
afterwards  Queen  Mary»  in  the  firft  year  of  her  reign,  granted 
divers  manors,  which  came  to  the  crown  by  the  attainder  of 
Margaret  Countefs  of  Sali(bury,  and  alfo  54  L  per  ann.  parcel 
of  the  laid  rent  of  95  L  to  Francis  Earl  of  Huntington,  and 
Katharme  his  wife,  and  to  the  heirs  males  of  the  body  of 
the  ÙLià  Katharine,  the  remainder  to  Winifred  Mailings,  in 
tail)  to  hold  in  focage  ^the  reverCon  of  the  fee  being  in  the 
crown  :  and  afterwards  King  Philip  and  Queen  Mary  recit- 
ing the  iaid  grant  made  by  the  (ame  C^een,  as  to  the  faid 
rent,  granted  the  reverllon  of  the  iâid  rent  to  ffae 
faid  Earl  of  Huntington  and  Katharine  his  wife,  and  to  the 

heirs 
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beirs  of  the  did  Katharine,  to  hold  in  chief  by  the  20th  part  Co*  ^^  374* 
of  a  knight's  fee  ;  and  afterwards  G.  Owen  being  feifed  of  the 
the  manor  of  Congrefbury,  purchafed  the  faid  rent  of  54  L  psr 
ann.  by  which  it  was  extinâ  ;  and  afterwards  G.  Owen  died 
feifed  of  the  faid  manor,  and  it  defccnded  to  Richard  his  fon 
in  fee»  who  by  his  will  in  writing  devifed  it  to  divers  perfons 
for  payment  of  his  debts,  and  dioJ|  his  heir  of  fall  age  ;  and 
although  the  faid  rent  was  extinfl  between  the  parties,  yet  it 
was  iaid  that  in  confideration  of  law,  it  was  in  being  as  to  the 
Kiog)  (or  the  benefit  of  his  tenure  :  as  in  26  AflT.  there  the 
King  was  fcized  of  the  honour  of  (a)  Pikering,  and  granted  («)  iS  AflT.  6«» 
the  bailiwick  thereof  in  fee,  rendering  rent,  and  afterwards  ^^*  79-  ^« 
granted  the  honour  over  to  another,  and  afterwards  the  bail^  inddeôu  îi.^ 
forfeited  his  office  of  bai)i wick,  whereof  the  patentee  took  ad-  b&  Paccmi  35. 
vantage,  whereby  it  was  utterly  void  :  but  as  to  the  King  for 
the  prefervation of  the  rent,  it  had  continuance  :  iiH.  j,  (b)  (^)  iiH.-7«i». 
a  mefnalty  defcends  to  the  tenant  paravail  $  and  although  ^^  udiceatli, 
it  be    eitinâ,    yet    the    lord    paramount  '  fball    have  the  Br!  Gtni.  iz^l 
ward.  31  E.  3.  if)  tit.  Aflets,  a  rent  extlnâ  fliall  be  aflcts,  (0  3X^-  3- 
10  E.  3.  Mortmain  17.  38  Aff  17.  {^J  F.  N.  B.  223.  A  rent  ^f  "  J  ^^ 
eitinâ  by  releafe  to  an  Abbott  is  mortmain  ;  yet  it  was  re-  (i/j  f  N.B.  2*3. 
folved,  and  fo  decreed,  that  the  devife  was   good  for  all  the  J-  7  ^*  3^*  *- 
land  in  refpeâ  of  this  word  {having)  •,  for  Richard  Owen  was 
nota  perfon  having  the  rent  at  the  time  of  the  making  of  his  Vîd««f'*» 
will,  but  he  was  a  perlbn  having  the  manor,  and  therefore  lie 
might  devife  it  ;  and  forafmuch  as  it  was  held  in  focage,  the 
deviie  was  good  in  t$to  ;  and  that  was  the  reafon  of  the  Lord 
Dyer  in  Bret's  cafe,  Plow,  {e)  Com.  That  the  devife  there  in  (f)  n^w.  y^\t. 
the  principal  cafe«  was  not  good,  becaufe  the  dcvifor  bad  not  l^«^  ^^*  ^^9 
the  land  at  the  time  of  the  devife,  and  grounded  his  reafon  on  '^^  ^^ 
this  word  ("having.)    And  Wray  Chief  JuftieCf  in  his  argu- 
ment (which  was  the  lad  argum.  that  ever  he  made)  held  that 
this   word   (having)    imports,    that  the  devifor    ought    to  Rep.  (^A.  10$ 
have  the  land,  either  at  the  time  of  the  making  of  his  will,  or 
at  the  publication  thereof,  which  amounts  in  law  to  a  making. 

And  that  the  ftatute  of  34  H.  8.  which  is  but  an  a£l  of  (/)  (f)  %  Co.  163.^ 
explanation  of  the  au  of  32  H.  8.  (hould  not  be  con&rucd  by  ^''*  ^^*  3*'  **• 
any  drained  fenfe  againft  the  letter  of  the  a£l  ;  for  if  any  ez- 
pofition  fliould  be  made  againft  the  direâ  letter  of  the  expofi- 
cion  made   by  parliament,  there  would  be  no  end  of  ex- 
pounding,;   and   therefore   he    faid    he  had  not    feen  any 
cafe    adjudged,    that    the    aâ   of    34   hath    been    inter- 
preted againft   the   {g)  letter    by   other  conftru£lion  than  [g)  Poft.  34.  b. 
the  makers  of  the  au  have  made  ;    and  therefore    he  (aid,  *©  Co.  83'  *• 
that  if  a  man    {h)  hath  lands  held  in  capita  of  the  yearly  (h)  Dy.  j65.  pt. 
vahieof  aol^^aiid  land  in  focage  of  the  yearly  valtie  of  loK  38.  iKeb.  97. 

that 
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diat  he  maf  derife  all  the  land  held  in  capitis  for  that  is  with* 
in  the  exprefii  words  of  the  aâ»  and  therefore  he  denied  the 
opinion  of  the  Juftices  of  the  Common  Pleas  conceived  «r 
(s)  Djrer  j66.     improvifii  in  21  Eli2-  (tf)  Dyer  366. 

Ï  k?eb!  07.  Note  reader,   the  reafon  of  fiich  opinion   (as  I  conceive) 

was  becaufe  if  the  devife  fiionid  be  good  for  all  the  hwd  hdd 
in  capitis  thé  King,  as  it  leemB  prima  facit^  woiddin  fuch 
cafe  have  neither  wardfliip,  nor  primer  feifin»  becaufe  the 
heir  had  not  any  land  held  in  eapttiy  whereof  he  could  fae 
livery,  for  only  the  land  in  focage  defcended  to  him.  And 
therefore  the  Judges  there  faid,  that  if  the  devife  (bould  be 
good  for  all  the  land  held  incapttt,  the  ftatutes  of  32  &  34  H.  8. 
.would  be  firuftrated  and  defrauded.  But  as  I  conceive,  the 
m  10  Co.  80,  opinion  of  (h)  Wray,  Chief  Juftice,  is  good  law  5  for  although 
^^'  **  the  devife  be  good  for  all  the  lands  held  in  céipite^  yet  the 

Queen  (hall  have  wardfliip  or  primer  feifin,  as  the  cafe  re- 
quires, by  force  of  the  favings  of  the  faid  a£t&:  for  if  in  fuch 
cafes  the  tenant  by  z€t  executed  had  conveyed  all  the  land  held 
incapiUf  to  the  ufeof  his  wife,  or  for  the  prefei:ment  of  any 
of  his  children,  or  for  payment  of  his  debts,  in  this  cafe  the 
heir  (hall  fue  livery  for  one  acre  of  land  held  in  tacite  and  yet 
none  of  the  land  held  incapite  defcended  to  the  htir  v  and  fo 
(t)  Swlnb.  s8.    it  was  refolved  and  decreed  in  the  court  of  Wards»  in  {c)  Cal- 
tbrop'scafe,  2oEliz. 
And  he  &id,  that  two  things  are  requiGte  to    the  perfec- 
^</;  4  Co.  4.  a.    tion  of  a  will  by  which  land  ihall  pafs  ;  that  is  to  fay,  {à)  the 
5  Co.  68.  a.        writing,  and  that  is  initium\  and  the  death  of  the  devifor,  that 
Tenk!ant.iiç.  M /«^^  ^'^  ^^'î/*'»"'"'''* »  hc  faid,  that  the  initium  ought  to  be 
AUen  54.  pieman  b^perfi^ym,  or  other  wife  it  is  worth  nought  :  and  there- 

fore if  one  commands  another  to  make  his  will,  and  thereby 
Skin.  71.  to  devife  W.  acre  to  J.  S.  and  his  beirs»  and  B.  acre  to  J.  N. 

and  his  heirs,  and  he  writes  the  devife  to  J.S.  in  the  life 
of  the  devifor,  and  before  the  other  is  written,  the  devifor 
dies,  yet  it  is  a  good  will  to  J.  S.  But  if  he  commands  one 
to  make  his  will,  and  to  devife  W.  acre  to  J.  S*  and  his  heirs, 
upon  condition,  and  he  writesthe  devife  to  J.  S.  and  his  heirs, 
,  and  before  he  writes  the  condition,  the  devifor  dies  %  this  de- 
vife is  void  ;  for  in  the  one  cafe  the  devifes  are  feveral  and  dif- 
tinâ,  and  in  fuch  cafe  the  devife  to  J.  S.  is  full  and  perfeâ  ; 
but  in  the  latter  cafe  the  devife  is  not  full,  but  maimed  and  im- 
perfeâ,  for  the  whole  devife  as  to  J.  S.  was  not  fully  pot  in 
writing,  and  fo  initium  in  fuch  cafe  non  fuit  piên\ 

So  it  was  refolved  in  the  cafe  at  bar,  that  neither  the 
beginning  nor  the  end  of  the  will  was  full  or  perfeâ  ; 
for  at  the  time  of  the  writing  of  it,  and  at  the  time  of 
the  death  of  the  devifor,  he  had  not  power  in  refpeâ  of 
the  joinjt  eflate  in  Hynton  to  difpofe  of  the  manor  of  Thoby, 

which 
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which  amounted  to  the  value  of  two  parts  of  the  whole,  (a)  M  Aatti  «9. 
far  gmne  ujlanu'nium  m§rte  eenfummatum  ift^  and  becaufe  by  the  ^Coôî.^t  *" 
dcaithof  the  de?ifor  Hynton  furvivcd  to  the  wifei  part  of  ^  Co.  76.  a. 
Thoby  prefently  by  the  death  of  the  deviibr  defcended  to  the 
heir  ;  and  as  the  derife  in  this  cafe  took  eiFeâ  by  the  death  of 
the  devifor,  fo  it  ihall  continue. 

The  fécond  reafon  out  of  the  firft  branch  was  on  the  word        % 
{Joli)  ;  for  the  teftator  ought  to  have  a  fole  eibte,  as  well  in 
tne  land  which  he  leaves  to  defcend  to  the  heir»  as  in  the'land 
which  he  devifes  :  but  in  the  cafe  at  bar,  the  devifbr  neither  at 
the  time  of  the  making  of  his  will,  nor  at  the  time  of  his 
death,  had  any  fole  eftate  in  the  manor  of  Hynton>  which  he 
did  intend  (hould  defcend  to  his  heir,  but  he  had  a  joint  eftate 
in  tail  with  his  wife,  and  the  wife  had  not  any  power  to  dif* 
agree  during  the  coverture  ;  but  her  time  of  difagreeme nt 
came  after  the  death  of  her  hufband,  as  it  is  held   içEliz. 
Dyer  (b)  358.  fo  that  without  queftion  the  deviforhad  nota  (*)D|W35^ 
fole  eftate  in  the  manor  of  Hynton,  neither  at  the  time  of  ^*^^  ^i]^ 
making  of  bis  will,  nor  at  the  time  of  his  death  j  and  there-  285.* 
fore  the  devifor  had  power  by  the  a£l,  to  devife  but  two  parts 
of  the  refidue,  that  is  to  ray,  whereof  he  was  fole  feifed, 
either  at  the  time  of  the  making  of  his  will,  or  at  leaft  of  his 
death. 

The  third  reafon  on  the  firft  branch  was  upon  thefe'words  3. 
<*  ((ball  have  full  and  free  liberty,  power  and  authority,  by 
•«  will,  to  devife  or  difpofc  of  two  parts  of  the  faid  manors  ;**) 
by  which  words  it  appears,  that  the  intent  of  the  makers  of 
the  aâ  was,  to  give  liberty  and  authority  to  the  party  (who 
peradventure  had  not  time  to  make  difpofition  by  a£k  execut- 
ed in  his  life^  to  devife  it  by  his  will  :  but  without  queftion, 
that  which  he  (r)  cannot  difpofe  of  by  any  aft  in  his  life,  (hall  (^)  »  ^p.  S5.  b. 
not  be  uken  for  any  of  his  manors,  &c.  whereof  he  may  devife 
two  parts  by  anthoritv  given  him  by  this  ftatute  :  but  here  in 
our  cafe,  the  devifor  oy  reafon  of  his  individed  eftate  with  bis 
wife,  cannot  make  any  difpofition  of  the  manor  of  Hynton, 
but  only  during  the  coverture. 

The  fourth  realbn  on  the  firft  branch,  on  confideration  of  4* 
both  ftatutes,  the  devifor  had  liberty  to  devife  two  parts  of  the 
clear  yearly  value,  and  the  third  pirt  of  the  clear  yearly  value 
is  fiived  to  the  K.  &c.  In  which  it  was  noted,  that  the  words 
as  to  two  parts,  and  as  to  the  third  part,  are  ail  one  as  to  the 
clear  yearly  value  ;  fo  that  it  appears  fully  by  the  letter  and  in- 
tention of  the  aô,  that  the  King  (hould  have  equal  and  equal 
benefit  for  his  third  part,  as  the  devifee  (hould  have  for  his 
two  parts;  yea,  the  ftatute  adds  more  fpecial  words  for  the 
value  of  the  third  part,   than  for  the  two  parts  j   for  he 

(hall 
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fliall  have  tbe  dear  yearif  value  of  the  third  part,  without 
any  diminution»  &c.  or  fubtraftion  of  the  third  part  of  the 
full,  &c.  profits  thereof,  as  the  words  of  32  H.  8.  are.  But 
in  our  cafe,  the  King  will  not  have  equaibenefit  ;  yea,  the 
King  will  be  in  a  worfe  cafe,  for  the  devifee  will  h^ve  his  two 

Earts  abfolutely,  and  the  King  will  have  but  a  poffibility  for 
is  third  part,  and  that  will  depend  upon  the  will  of  the  wife, 
whofe  will  and  pleafure  is  not  reftrained  to  any  time,  fi)  thai 
againft  the  exprefs  letter  and  intent  of  the  a£b,  and  againft 
all  reafon,  the  devifee  will  have  two  parts  prefently  of  the 
clear  yearly  value,  and  the  King  will  not  have  the  pofieflion 
of  Hynton,  but  will  have  a  poffibility  to  have  it,  if  the  wife 
will  difagree,  and  that  would  be  an  injurious  and  unequal 
(a)  %  Co.  15,  b.  conftruÛion  ;  for  Cato  faith,  {a  )  ipfa  etinim  Ugis  cupiunt  ui 

8  Co!  15a.  fc     jun  regantur  \  and  this  very  ftatute  hath  been  fo  conftrued, 

9  Co.  1S3.  b.  that  equity  and  equality  (hall  be  obferved,  and  iqcquality  a- 
^  ^l^  '  6*  X  voided,  35  H.  8.  tit.  Teftaments,  Br.  19.  If  (A)  a  man  hold^ 
Î74!  b.  2f /.  b!  ^^^^  manors  of  three  feveral  lords  by  knight's  fervice,  he  cari- 
es; 9  Co.  t33.b-  not  devife  two  manors  leaving  the  third,  for  that  would  not  bè 
a  Co.  15.  b.  equal  to  the  two  other  lords,  but  two  parts  of  each  manor. 
aBttîft!T5.Br.  ^nd  on  thefe  words  {cUar  yearly  valui)  itwasfaid,  that  tha^ 
K.  C.  275.        of  inheritances  which  are  not  of  any  annual  value,  fome  arc 

devifeable,  and  fome  are,  not  devifable  within  this  fta(ute. 
(t)ioCo.^t.t.  And  therefore,  if  the  Queen  grants  to  one  and  his  heirs  (cX 
Co.  Lit.  in,  a.  honal^  caialla  felonum  &  fitgttivçrumf  or  uflagatorum^  J^*\ 
ûmerciûmenta,  cfc.  within  fuch  a  town  or  manor,  in  this  cafe 
he  cannot  devife  them  to  another,  nor  leave  them  to  defcend 
for  a  third  part,  becaufe  they  are  not  of  any  annual  value,  ^4 
therefore  the  faid  ftatutes  do  not  extend  to  them. 

But  if  a  man  be  feifed  of  a  manor  to  which  a  leet,  or  waif 
and  ftray,  or  any  other  hereditament  which  is  not  of  any  an^ 
nual  value,  is  appendant  or  appurtenant,  there  by  the  devi(ô 
of  the  manor,  with  the  appurtenances,  thefe  fhall  pafe  as  in- 
cidents to  the  manor,  for  inafmuch  as  the  ftatute  enables  him 
bv  exprefs  words  to  devife  the  manor,  by  confequence  it  en- 
aoles  him  to  devife  the  manor,  with  all  incidents  and  appurtc-. 
nances  to  it  ;  and  it  was  never  the  intent  or  meaning  of  the 
Parliament,  that  when  the  devifor  had  power  to  devife  the 
principal,  that  he  (hould  not  have  power  to  devife  that 
which  was  incident  and  appendant  to  it,  or  that  the  manor,  . 
&G.  fliould  be  difmembered,  and  ÊraÂions  made  of  things 
n^hich  by  lawful  preCcription  have  been  united  and  annexed 
together.  And  it  was  laid,  that  all  this  was  refolved  by  An- 
derfon  Chief  Jufticeof  the  Common  Pleas,  and  Periam,  then 
one  of  the  Juftices  of  the  £ime  court,  oq  a  conference  had  with 
divers  other  Juftices,  Pûfcb.  25  Eliz.  in  Baker's  cafe,  conceni* 

ing 
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ing  divers  franchlfes  and  liberties  ivithirf  thè  manor  of  Can-* 
ford^  which  report  was  made  to  the  Lords  of  the  Council»  in 
the  raid  term,  after  dinner,  in  the  Star-chamber.  And  with 
their  refolution  agrees  the  opinion  of  {a)  Prifot  in  32  H.  8. 22.  W  3»H.6.ai.i. 
in  the  like  cafe  :  it  is  enaûed'  by  the  ftatute  of  {b)  i  H.  4.  (^j  ,^  ^ô!  g'l.a. 
cap.  6.  that  thofe  who  aik  of  the  King  lands  or  tenementSi  Co,  Lit.  1x3.  •! 
oâices.  Sec.  make  exprefs  mention  df  the  value  of  them  :  but  ^«ft»*  P»««n'  4« 
Prifot  thei'e  held»  that  if  the  office  be  of  a  certain  value,  there 
he  ought  to  make  mention  of  the  value;  but  if  it  be  of  a 
cafaal  thing,  there  he  need  not  ;  as  if  the  King  grants  me  a 
markets  I  need  not  to  fet  the  value  thereof,  bccaufe  it  is  not 
yearly  certain  ;  fo  when  the  law  requires  that  the  value  be 
mentioned,  it  i^  to  be  intended  of  a  thing  which  is  of  a  cer- 
tain yearly  value  s  but  if  a  m^n  hath  a  hundred,  with  the  5  Co«  6.  a, 
goods  of  felons,  outlaws,  fines,  amerciaments,  return  of  writs, 
and  fuch  like  cafual  hereditaments  within  the  hundred,  and 
fuch  hundred,  with  the  (aid  cafual  hereditaments,  have  been 
accuftomably  let  to  farm  fora  yearly  rent,  then  it  may  be  de- 
vifed  within  the  purview  of  the  faid  aâs,  becaufe  the  incer* 
tainty  hath  been  reduced  to  an  annual  value,  according  to  tho 
purview  of  the  £iid  a£b  ;  on  which  differences  ^  vas  con- 
cluded, that  the  third  part  of  the  clear  yearly  value  pught  to 
be  left  to  the  heir,  and  not  any  thing  which  depends  on  an 
incertainty.  For  if  the  franchife  to  have  the  goods  and  chat- 
ties of  felons  or  perfons  outlawed,  which  were  never  demifed 
fora  certain  rent,  are  left  to  the  heir  for  his  third  part,  in  that 
the  ftitute  is  not  purfued,  and  yet  it  may  be  they  may  happen 
every  year }  a  fortiori  in  the  cafe  at  bar  ;  as  to  the  manor  of 
Hynton,  it  depends  on  an  incertainty,  for  it  may  be  the  wife 
will  refufe,  and  it  may  be  (he  will  not  refufe,  and  no  time  is 
limited  when  (he  (hall  refufe,  and  therefore  the  (latute  is  not 
purfued  by  reafon  of  the  incertainty. 

Alfo  it  was  faid,  that  if  a  man  is  feifed  of  3  acres,  each  of  the  HoV.  So.  Co. 
yearly  value  of  lad.  and  he  devifes  a  rent  of  38  out  of  all  the  J"'^'  '"•  *^^ 
three  acres,  this  devife  is  void  for  <he  whole,  and  (hall  not  be    ^'  *' 
good  for  two  parts,  becaufe  he  hath  not  purfued  the  (latute  of 
34,  H.  8.  by  which  it  is  enaâed,  *^  That  he  may  devife  any 
*^  rent,  common,  or  other  profit,  out  of  the  fame  two  parts^ 
^'  vrz.  of  his  manors,  lands,  tenements,  and  hereditaments, 
^  or  out  of  any  part  thereof,   as  much  thereof  as    (hall 
<*  amount  in  the  clear  yeady  value  of  two.  parts  thereof." 
So  when  he  devifes  a  rent  out  of  the  whole,   he  doth  not 
purfue  the  power  and  authority  which  the  (tatute  prefcribes, 
but  in  fuch  cafe,    if  he  devifes  a  rent  of  3  s.  which  is  to  sc«.S4.t.8s.i. 
the  value  of  the  whole,    out  of  two  parts,  it  4S  good,    for 
in  this  branch  the  value  extends  tothe  land,  and  not  to  the  rent, 
for  the  words  aie,  *<  any  rent,"  without  any  redraint.    And  it 

fi  was 
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trss  obferrtfdon  the  ftatute  of  32  H.  8.  That  if  a  man  had 
devifed  all  his  land,  it  had  been^ood  for  a  third  part,  as  ic 
/^j;N.Bcnl.49.  was  adjudged  in  {a)  Hunton  and  Hyde's  cafe,  Dyer  1 50.  be- 
%'Vd?/*i  ""^^  land -was  feveraUc,  and  might  be  divided  either  bf 
pL  S6. 1  LeoiT  <he  devifor  during  his  life,  or  by  commiiEon  after  his  death. 
76.  3  Leon.  29.  But  a  rent  dévtfcd  out  of  land  is  an  entire  thing,  and  power 
I  tk^'c'  *'  *°  devife  it  is  git^n  Dnly  by  cheftatute  of  34  H.  8.  for  the 
jenk.  cat*2i5.  ^^^^  ^^  j^  g  ^^^^  ^^^  cxttnd  to  it^  and  therefore  when  the 

ftatttte  enables  him  fo  devife  a  rent  out  of  two  parts,  if  he  de- 
vifes  it  out  ofthc  Whole,  he  doth  not  purfue  the  ftatutc  :  and 
fo  it  was  concluded  on  tiie  firft  branch»  that  the  devifor  in  the 
cafe  at  bar,  at  the  tinfe  of  the  making  his  wHl,  was  not  a 
pcrfon  **  having,'*  and  "  having  folc  eftatc,"  and  who  had 
power  and  authority  to  diijpofe  two  parts  of  the  fame  lands  of 
"  clearly  yearly  value,"  and  that  the  King»  &c.  ihould  have 
the  third  part  of  the  **  clear  yearly  value,"  vnthoat  any  dimi« 
nution,  5cc.  but  as  to  the  manor  of  Hynton»  be  was  jointly 
iéifed  with  his  wife,  as  is  before  fatd. 

Their  reafon  on  the  fécond  branch  was,  that  the  devifor, 
by  any  thing  in  his  life,  could  not  affign  the  manor  of  Hyn- 
fon  for  the  third  part,  nor  could  it  after  his  death,  by  com- 
miffion,  be  alligned  for  the  third  part;  for  during  all  the  eo* 
verture,  the  wi(e  was  jointly  ielfed  with  him»  and  after  his 
'death  it  furvived  to  his  wife)  and  the  words  of  the  aâ  are> 
*<  the  fame  'divifion  to  befet  out  by  the  devifor  or  owner,  &c. 
**  and  in  default  thereof  by  commiffion  y'*  in  which  branch 
this  word  (owner)  is  alfo  to  be  obferved,  which  is  added,  to 
iOicw  that  evefy  devifor  ought  to  be  *'  owner,"  and  he  who 
(hall  make  any  divifion  of  the  three  parts,  &c.  ought  to  be 
<•  owner,"  which  he  is  not  in  our  cafe  of  the  manor  of  Hynton, 
'  and  therefore  he  cannot  affign  it  to  the  King  for  his  third  part. 
Their  reafon  upon  the  third  and  fourth  branches,  was  on  this 
word  (immediately)  which  for  the  enforcing  of  the  intent  of  the 
makers  of  the  a£k,  is  twice  inferted.  And  by  the  words  of  the 
of  the  third  branch  it  is  enaâed,  that  the  third  part  ought  (in 
two  feveral  clanfes)  immediately  to  dcfcend  after  the  death  éf 
the  devifor  or  owner  ;  immediately  is  as  much  as  to  fay,  with- 
out any  mean  time  :  but  in  our  cafe  the  manor  of  Hynton 
furviv^  to  the  wife,  and  till  difagreement»  nothing  thereof  did 
defcend,  &c.'  ErgOj  it  did  not  defccnd  immediately*  And 
herein  the  judgment  of  the  law  on  this  will,  and  of  the  eftate  of 
thefe  manors  and  lands  after  the  death  of  the  devifor,  and  be- 
fore the  diiagreement  is  to  be  confidered  ;  and  without  quef» 
tion  in  the  mean  time,  the  manor  of  Hynton  furvived  to  the 
wife,  and  therefore  of  neceflify  in  the  mean  time,  a  part  of  the 
manor  of  Thoby  (hall  defcend,  for  if  before  this  di&gree  ment 
ah  office  had  been  found  of  all  this  matter,  without  quefUon, 
Xhe  Queen  would  have  had  part  of  the  manor  of  Thoby»  &c. 

thca 


Part  III.       BcTLER  and  Baker^s  Cafe;  '  34 

then  foraûnocb  as  every  devife  ought  to  take  cfkCt  by  the 
doth  of  the  devifor,  as  it  is  held  in  9  H.  6.  and  many  other 
books,  becaufe  {a)  omne  ujlamentum  morte  confummatum  efty  for  ^«^Aoret  39.  b. 
this  caufc  the  dc?ife  being  void  at  the  time  of  the  death,  for  |'^^  4Co.6i.  b. 
partofThoby,  and  lawfully  veflcd  in  the  heir  by  defccnt,  it       ®'7  ••• 
cannot  be  made  good  and  deveited  out  of  the  heir  by  the  fub* 
fequcQt  diiagreement  of  the  wife  :  but  this  word  (immediately) 
makes  it  clear,  for  add  it  to  the  words.precedent,  vis.  that  the 
King  (hall  have  a  third  part  of  the  clear  yearly  value,  imme- 
diately after  the  death  of  the  devifor  or  owner,  all  tbefe  words, 
and  principally  this  word  (immediately)  direûly  prove  that 
the  King  ought  to  have  the  third  part  prefently  by  the  death, 
and  fliall  not  (lay  or  expeâ  on  any  inp crtainty,  as  in  our  cafe  be 
iliall  do,  if  he  (hall  expeâ  it  on  the  refufal  of  the  wife,  for 
peradventure  (he  will  not  refufe  in  a  year,  peradventure  two 
years,  &c.    Littleton  faith,  if  a  woman  [h)  difleiforefs  takes  (h)CA.\:\u 
a  hufband,  and  hath  iiTue  and  dies,  ar^d  afterwards  the  tenant  M'-  b*  Co.  Uu 
by  the  courtefy  dies,  this  dying  fcifed  (hall  not  toll  an  entry,  for  ^\}^^  ^^ 
the  ifTue  came  not  to  his  lands  immediately  aftçr  the  death  of 
his  mother. 

And  it  was  agreed,  that  if  a  man  be  feifed  of  three  acres 
by  knight's  fervice  in  capiu,  and  makes  a  leafe  of  one  acre  for 
life,  and  afterwards  dcvifes  the  other  two  acres,  and  dies,  and 
afterwards  tenanp  for  life  dies,  yet  the  devife  is  void  for  the 
third  part  of  the  two  acres,  becaufe  the  third  acre  did  not  de- 
fcend  immediately  after  the  death  of  the  devifor  to  the  heir,  as 
the  (latute  (aich  ;  that  is  to  fay,  ^'  by  defcent,  immediatdy 
**  after  the  death  of  the  devifor."    In  17  EL  Dyer,  the  Earl 
of  (c)  Arundel's  cafe,  where  a  gift  in  tail  was  made  on  condi-  C'f^<>^0'  37««» 
tion,  that  if  the  donee,  or  his  iSues,  allquam  nmfacirent^  idle.  341*343^1. 
quo  minus  pradiài'  mamr^  prafato  comhi  ^  barfdiius  fuis^  (ifc*  55»  56   6  Co. 
immediate nvirt't  debidU  ^c.     In  that  cafe  they  held  clearly,  4i.j«nk.Ceau 
that   if  the  donee  do  any  aâ  by  which,  when  he  dies  with*  ^^* 
out  ifTue,  the  donor  (hall  be  put  to  fuit,  or  to  entry,  fo  that 
he  manor  doth  not  immediately  revert,  hoc  ejl^  without  any, 
mean  time,  &c.  that  the  donor  may  re-enter  :  and  as  to  the 
cafe  in  18  E.  4.  that  was  affirmed  iox  good  law,  when  a  {d)  (^)  A"^«« »^fc» 
^an  is  to  do  an  au  immediately  after  an  award,  in  that  cafe,  \'    '  ^'"-^ 
Inalmuch  as  the  party  is  bound  to   do  an  aâ  of  necef&ty  ;  brrArbitrcmtos 
he  ought  to  have  iuch  time  for  the  doing  thereof,    as  the  S'* 
doing  of  the  z€t  requires,   and  therefore  there  of  necefCty, 
there  ought  to  be  a  mean  time  between  the  award  and  the 
performance  of  the  aâ  i  but  here  in  the  cafe  at  bar,  imme- 
diately   by   the   death  of  the    devifor,   land   without  any 
mean    time   may   defcend,    and    that   was   the    intent   of 
the    makers  of   the  aâ:    for   as    the   devifee   (hall   have 
|fae    two    parts    (r)  immediately,    fo  the   heir    (hall   have  (O.O^Ut*st]b 

E  a   '  his  ^» 
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Kîs  ihird  part  immedîately,  8  E.  4.  71.  and  21  E  3.  27.  itafjf- 

pears  that  he  who  is  immediate  heir,  excludes  all' mean  heirs  ; 

the  fame  law  of  an  immediate  tenant: 

(-r)  Antca  31.  a.        And  againft   the  opinion  of  (a)  Wray,  Ch.  Juflîce,  it  wvb 

afterwards  o^jeftcd  in  the  Excbcq.  Cliambcr,  that  the  ftatute 

of  34  H.  8.  hath  been  conftrued  by  equity,  againft  the  letter  of 

it.     And  to  th:it  purpofc  a  cafe,  Trin   26  tliz.  in  the  Com. 

(^;Co.Ent.663.  pjeas,  Rot,  19 16.  between  {b)  Ive  and  Staciewas  cited  ;  the 

104.^1  And!  146.  efFeft  of  which  cafe  was,  that  a  man  feifed  of  lands,  pan  held 

Mo.  14S.         '  incapit€j  and  part  in  focage,  rtiadc  a  feoffment  of  the  landâ 

3  Uon.  105.       j^g|(j  /;,  capitis  to  the  ufc  of  himfelf  and  his  wife  for  life,  with 

divers  remaind.  over,  and  aftcrviards  (the  faid  lands  in  capite, 

being  full  two  parts)  dcvifed  the  focage  land  :  it  was  adjudged 

that  the  devife  was  void';  and  yet  it  was  faid,  it  is  againd  the 

letter  of  the  aô.     To  which  it  was  anfwercd  and  refolved,  that 

the  reafon  of  the  faid  cafe  was,  becaufe  it  appears  by  the  words 

of  the  faid  aâ,  that  the  ftat.  gives  authority  to  one  to  make 

difpofition,  either  by  a£l  executed,  or  by  his  will,  of  two  parts, 

fo  that  if  he  hath  executed  his  authority  by  acl  executed  of  two 

(c)  Cf.  El.  878.  parts  to  the  ufe  of  his  wife,  he  hath  no  [c)  authority  by  the  flat. 

M  ■'^^  ^^k  c      '^  n^akc  any  devife  of  the  third  part,  for  by  the  conveyance  in 

iS^^Co.Litr    ^'5  ^f^»  ^^  ^^^^  executed  his  power  and  authority  which  the 

ill.  b.  ftatute  gave  him.  aiîd  therefore  he  cannot  make  any  devife  of 

the  rcfidue,  which  as  applied  to  prove  that  he  otight  to  purfue 

the  authority  which  the  ftatute  gave  him,  &c. 

Another  cafe  was  cited  out  of  a  reading,  that  the  King 
(i)  ioCp.84,b.  granted  certain  lands  to  one  and  his  heirs  [d)  during  the  life  of 
the  grantee  by  knight's  fervice  in  capite^  and  after  his  death  in 
focage,  in  that  cafe  he  might  devife  all  that  land  \  and  yet  it 
was  faid,  it  T^as  againil  the  letter  of  the  faid  aâ,  for  at  the 
time  of  the  making  of  his  will  and  day  of  his  death,  he  held 
by  knight's  fervice,  which  cafe  was  agreed  to  be  good  law. 
For  although  the  (lat.   fpeaks  at  the  beginning  generally  of 
lands  held  by  knight's  fervice,  yet  there  is  a  faving  of  ward» 
&c.  to  the  lord  ;  fo  that  it  appears  fully  by  the  letter  of  the  a£t, 
that  there  ought  to  befuch  a  tenure  by  knight's  fervice,  where- 
by the  lord  (hall  have  ward,  &c.    or  otherwifc  it  is  not  anjr 
,      tenure  within  the  a£l:  but  in  the  faid  cafe  the  lord  was  not  to 
have  any  wardfhip,  becaufe  the  tenure  determined  by  bis  death» 
(e)  Ut,  fe£l.       and  the  reafon  of  Xvardfhip  failed,  fed,  that  an  {e)  infant  within 
io3.j:o.^Liu       ggç  cannot  do  knight's  fervice,  as  Littleton  faith,  fol.  22.  a. 
6  Co.  73.  b.  74.    So  ec^nverfo,  if  land  be  given  to  hold  in  focage  during  his 
a.  2  Inft.  12.  •     life,  and  after  his  death  by  knight's  fervice,  there  Ihall  not  be 
^8  ^^^  E^^'      ^"y  wardfliip,  becaufe  the  tenure  by  knight*s  fervice  beginneth 
47?!*^   *  ^'     in  'he  fon,  and  the  father  during  his  life  held  in  focage.  ^ 

And  another  cafe  was  cited  out  of  a  reading  alfo,  yf//. 
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A  man  (a)  fcîfcd  of  landt  held  tn  capite^  and  of  other  lands  (^)  «oÇ»  84. 

held  in  focage,  dcvifcd  the  land  in  focagc,  and   afterwards  J- Co.  Lit.  ui. 

aliened  the  land  held  in  capite  in  bona  fidt^  this  detife  i  <   good 

for  ail  the  land  holden  in  Ibcage  ;  which  cafe  was  alfo  agreed 

for  good  law  fbr  all  the  land  in  focage,  when  no  title  of  the 

wardfhip,  &c.  doth  accrue  to  the  lord  in  refpeâof  other  land. 

And  it  was  objeâed,  that  if  the  ftat.  of  34  H  8.  (hould  not 

be  taken  by  equity,  then  the  (lat.  might  £c  eafily  defrauded  : 

for  if  a  man  held  one  acre  of  land  by  knight's  fervice  in  capite^ 

and  1000  acres  in  focage,  and  is  diiiêifed  of  the  acre  held  in 

chief»  and  then  makes  his  will  of  all  the  land  held  in  focage, 

and  dies,  in  that  cafe  according  to  the  let.  of  the  aA,  the  de- 

yife  will  be  good  for  all  the  land  in  focage  :  and  thereupoti 

they  did  infer  on  thefe  words,    "  every  perfon  having  a  fole 

**  eftate  in  fee  fimple,  &c.  holden  by  knight's  fervice  in  chief,** 

and  in  that  cafe  he  had  not  any  land  held  in  chief,  either  at 

$he  time  of  the  making  of  his  will,  or  at  the  tim«  of  his  death 

but  only  a  right  to  the   land,  and  fo  out  of  the  letter  of  the 

ad,  of  which  he  could  not  make  any  difpofition  or  devife;  and 

yet  if  that  cafe  (hould  not  betaken  by  equity,  the  whole  ad: 

vould  be  to  little  or  nopurpofe:  to  which  it  wasanfwered, 

that  the  faid  cafe  was  within  the  letter  of  the  faid  ad,  for  the 

{b)  difleifcp  io  the  judgment  of  law  hath  the  land  to  many  (h)v\\z  Ercheat 

purpofes.  3  ^-  ^^thc-t 

For  firft,  he  hath  the  land  to  forfeit,  and  therefore  if  he  be  q*J^\*^^, 
attainted  of  treafon  or  felony,  he  {ball  forfeit  the  land.  T^v«ie  13^'. 

a.  If  he  dies  without  heir,  the  land  (hall  efchcat  to  the  Br.EnuçCon- 
lord.  37H.6.  I.  a-  6H.  7.9.3.  32H.  6.  ay.a.  2H.4.  13.    k«w*^«=9;. 

3.  The  diflfeifee  (hall  compel  the  lord  to  (c)  avow  on  him  as  (t)Anxt  23.  b. 
his  very  tenant,  Lit.  Releafes  ic6.  b.     And  Littleton  there  co  îjl'fect 
faith,  that  the  difTcifee  is  tenant  in  law.  ^^^  9Co.ii.a. 

4.  If  he  dies,  his  heir  within  age,  the  lord  (hall  have  the  (^v^^.n.b.i44.c. 
wardfhip;  and  the  lord  (hall  have  a  writ  of  right  of  ward,  and  the  (/''V['  ^^^-^S*- 
writ  (hall  fay,  terram  ilium  tenuit  ;  and  therewith  agrees  F.  N.  (f)^CQVi^x%. 
B.  in  writ  of  efcheat  (^  144.  and  (#)  Lit.  Chap.  Releafes,  107,  0^.153.  pi.  11. 
a.  b.  36  E.  3.  Garde  10.  And  fo  in  judgment  in  law,  thedif-  ^^^H- »"  Kdw. 
feifee  had  the  land  held  in  capite^  fo  that  he  cannot  devifc  all  î)°n*  il,  Aft.** 

his  focage  land.     And  as  to  the  cafe  in  4  &  5  Phil.  &  Mar.*  pi.  9.  DJi.  7^. 

—  *      *■*-      --     ._.  -  -      .      .-_  j^^««.  1     ^ 


ftatute,  but  becaufe  the  lands  were  devi(àble  by  cuftom  before  s»'53»»47Be«»L 
the  ftatute,  and  the  ftatute  is  in  the  affirmative,  and  doth  not  Beni^inAnittz. 
{g)  take  away  anv  cuftom  :  but  it  was  agreed,  that  in  the  faid  N.B^a.  317^ 
cafe,  the  faving  in  the  ad  gave  in  fuch  cafe  the  third  part  of  pi- 1©©. 
the  King  for  wardfhip,  &c.  and  yet  the  heir  fiiouid  be  birred  l  ii^ç*.  »  i.» 
by  the  cuftom*  «66.  m.^c. 

£  3  And 
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And  after  the  cafe  had  been  argued  twenty-one  times  fcvc- 
rally,  fciL  Pafch,  37  tliz.  judgment  was  given  according  to 
the  faid  refolutions,  agairift  the  plaintiff.     Tou  have  (good 
reader)  many  notable  rules  and  cafes  of  «  relations  put   in  this 
cafe,  whereby  you  will  the  better  underfland  your  books  which 
treat  of  relations,  to   which  I  will  add  one  cafe  now  lately» 
fcil.  Trin.  37  £liz.  adjudged  in  the  Common  Pleas,  in  an 
C^^ ^c  *!'**^*  ejeSiione  firma^  between  (a)  Jennings  and  Braggc,  where  on 
ÎSrb.  Une*99.    *  fpccial  verdiû  found,  the  cafe  was  fhortly  thus  :  a  difleifec 
3  Balft.  215.       made  an  indenture  purporting  a  leafefor  years,  and  delivered 
Film.  498»  499.  ix.  to  a  ftranger  off  of  the  land,  as  an  efcroll,  and  commanded^ 
1  RoSto.'       ^^^  ^^  enter  on  the  land,  and  to  deliver  it  on  the  land,  as  his 
deed,  to  the  leflee,  which  he  did  accordingly  ;  it  was  adjudg- 
ed it  was  a  good  leafe.     And  in  that  cafe, 

!•  This  difference  was  agreed,  when  the  perfon  at  the  fir  ft 
delivery  hath  not  power  or  ability  in  law  to  make  the  leafe  and 
'       contra^  aïid  before  the  fécond  delivery  he  attains  to  it,  there 
the  leafe  or  contraâ  is  void  :  but  when  the  perfon  at  the  firft 
delivery  hath  power  and  ability  in  law  tocontraa,  but  cannot 
perfc£l  it  till  an  impediment  be  removed  ;  there  if  the  impedi- 
ment be  removed  before  the  fécond  delivery,  the  contra£l  is 
good.    As  if  at  the  time  of  the  firft  delivery  the  leffor  be  an 
(h)  Cro.  Ctf.      infant,  or  feme  {b)  covert,  and  at  the  time  of  his  fécond  de- 
it^'  a  L^^i'      ^^^^n  ^^  Î8  of  full  age,  or  fole,  in  both  tbefe  cafes  the  deed 
»oo!  *yel  "i.    fliall  not  bind  ;  for  at  the  time  of  the  firft  delivery  he  was  not 
I  Belli.  134*135.  a  perfon  who  had  ability  in  law  to  make  a  contraâ  :  but*  in 
^s  ^à   ^*^*      ^^^  ^^^^  ^^  ^^^  ^^^  leffor  was  able  to  make  a  contraû,  as  well 
'  ^'^*       in  refpeû  of  his  perfon,  as  of  his  right  and  intereft  in  the 
land,  but  was  hindered  only  by  the  diflcifin,  which  being  rc- 
.moved  before  the  fécond  delivery,  the  leafe  is  good. 

2.  It  was  rcfolved,  that  to  fome  intent,  the  fécond  delivery 
(e)'Ojtxp.  pi.  hath  {c)  relation  to  the  firft  delivery,  and  to  fome  not,  and  yet 
s3.Cr.Ei.447.   in  truth,  the  fécond  delivery  hath  all  its  force  by  the  firft  de- 
livery ;  and  the  fécond  is  but  an  execution  and  confummation 
of  the  firft  :  and  therefore  in  cafe  of  neccffity,  ^  ut  r/s  mogis 
Valeat  qiMmpinat^  it  fhall  have  relation  by  fiflion  to  be  his  deed 
4A  initio^  .by  force  of  the  firft  delivery  ;  and  therefore,  if  at  the 
time  of  the  firft  delivery,  the  leffor  be  a  feme  fole,  and  before 
the  fécond  delivery  (betakes  huft^and;  or  if  before  the  fécond 
(4)  Styl*  42$.     delivery  (he  dies,  {d,  in  that  cafe,  if  the  fécond  delivery  fliould 
^£.4.».  b.      not  have  relation  to  this  intent,  to  make  it  the  deed  of  the 
lefibr  ab  initUy  but  only  from  the  fécond  delivery,  the  deed 
r«^Cr,£l.447»  ^^  ^^  ^^  would  be  (/}  void;  and  therefore  in  fuch  cafe 
for  iiecelfity,  and  yt  re$  magis  vaUaU  to  this  intent  by  fiflion 
|if  kw,  it  fliall  be  a  deed  ab  initio^  and  yet  in  truth  it  was 

not 
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not  his  deed  till  the  fécond  delivery  :  but  in  the  cafe  at  bar,  îf 
it  iliould  have  relation  by  fiftion.  of  law  (û)  to  the  firftdeiv  ('«^Crjac.  45t. 
very,  then  that  would  avoid  the  Icafc,,  for  then   it  would  be 
made  by  one  who  was  cut  of  pofleflion,  and  as  one  faid,  {4f)  (^)  Co.  Lît. 
Ji£iio  legis  inique  operatur  alicui  damnum  vd  injur iam  5  and  there-  ^^'  '•^*  ***'* 
fore  to  this  intent  it  (hall  not  have  relation  but  according  to  Aon ioUi^, b. 
the  truth  to  be  a  deed  from  the  time  of  the  fécond  delivery,  ui  it  Co.  51.  i« 
%£s  mugis  valeat  quam  pereat;  and  hereby  it  appear»,  that  the  p^^'  ''^' 
reafon  of  the  law  (that  to  fome  intent  the  fécond  delivery  fball  , j  Co.  »?.' 
have  relation,  and  to  other  intent  no  relation)   is  aUone,  fiià 
for  neceflity,  and  ut  res  mugis  valeat  quam  pereat. 

3*  It  was  refolved,  that  as  to  [c)  collateral  aâ^,  there  fluilf  r^^^zRol  410. 
be  no  relation  at  all  ;  for  if  the  obligee  do  releafe  bcfiore  the  gj' Rei^f  **^'" 
fccond  delivery,  fuch  releafe  is  void,  vide  18  U.  6.  (9.)  9».  &  Br .* non'eft"' 
^n  H.  6.  7.  a.    Note  reader,  that  if  in  the  cafe  of  the  infant  Fauum  5. 
after  the  fécond  delivery,  full  age  (houid  make  the  clecdgodd^ 
then  it  would  be  in  the  po.wer  of  him  to  whom  it  was  deli-  i  SsUl,  301. 
vered,  to  make  it  bind  or  not  at  his  pleafure:  for  if  he  would 
deliver  it  during  the  minority,  it  wouki  not  bind,  ai>d  if  b« 
fhould  deliver  it  after  full  age,  it  fliould  bind  ;  which  would  be 
inconvenient  that  he,  who  to  this  purpofe  was  but  a  fervant, 
Ihould  have  {d)  Ugandi  <5f  non  ligandi  potejiatem.  (à)  Hard,  35. 

And  touching  {e)  wills,    wWeof  you  have  much   good  («j Co. Lit.  i it. 
matter  in  the  faid  cafe  of  Butler  and  Baker,  my  advice  to  all  ^*  '*  ^^'  »• 
who  have  lands,  is,  that  you  take  care  by  the  advice  of  learned  Swûi%i. 
counfel,  by  a£t  executed,  to  make  aiTurances  of  your  lands  ac- 
cording to  your  true  intent»  in  full  health  and  memory  ;  to 
which  .afTurances  you  may  add  fuch  conditions  or  provifocs  of 
revocation  as  you  pleafe.     For  I  find  great  doubts  and  coutro- 
▼erfies  daily  arife  on  devifes  made  by  lafl  wills  ;  fometimes  ia  . 
rcfpeûof  tenures  of  lands,  fometimes  by  pretences  of  revo- 
cations, which  may  be  made  eafily  by  word  ;  alfo  in  refpe£t 
of  obfcure  and  inf/enfible  words,  and  repugnant  fentences,  the 
will  being  made  in  hade  :  and  fome  pretend  that  the  teftator, 
in  refpeél  of  extreme  pain,  was  not  compos  mentis^  and  divers  SwiBb.|i. 
other  fcruples  and  queftions  are  moved  upon  wills.   But  if  you 
pleafe  to  dcvife  your  lands  by  will, 

I.  Make  it  by  good  advice  in  your/perfcft  memory,  and  in-  of  Gifciof 
form  your   counfel  truly  of  the  eftates  and  tenures  of  your  ^oodt.    Poft. 
lands,  and  by  God's  grace  the  rcfoluiion  of  the  Judges  in  this  *'•  ■•  ^ 
cafe  will  be  a  good  direâion  to  learned  counfel  to  make  your 
will  according  to  law,  and  thereby  prevent  queftions  and  con- 
tïoverfies. 

2*  It  is  good|  if  your  will  concern  inheritance,  to  make  it 

£  4  indented. 
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indented,  and  to  leave  one  part  wiih  a  friend,  left  after  your 
death  it  be  fupprefîed.  / 

3.  At  the  time  of  the  publication  of  the  will|  call  credible 
witnefles  to  fubfcribe  their  names  to  it. 

4.  If  it  may  be,  let  all  the  ^ill  be  «rricten  with  one  and  the 
£ime  hand,  and  in  one  and  the  fame  parchment  or  paper,  for 
fear  of  alteration,  addition  or  diminution. 

5.  Let  the  hand  and  feal  of  the  devifor  be  fet  to  it. 

6.  If  it  be  in  federal  parts,  let  his  hand  and  feal  be  put,  and 
the  names  of  the  witnefies  fubfcribed  to  each  part. 

7.  If  there  be  any  interlining  or  rafure  in  the  will,  let  a 
memorandum  be  made  of  it  (and  figned  by  the  teftator). 

Hofc.  je.  g.  If  you  make  any  revocation  of  your  will,  or  of  any  part 

of  it,  make  it  by  writing,  by  good  advice,  for  on  a  revocation 
by  word,  follow  controverfies,  fome  of  the  witnefTes  affirming 
it  to  be  in  one  manner,  ibme  in  another  manner. 

j;Sce  the  Statutes  of  Frauds  and  Perjuries,  29  Car.  2.C.  3. 
&3&4W.&M.C.  14,  &c.] 


RATCLIFPs 


Part  III. 


37 


R  A  T  C  L  I  F  F's    Cafe, 

Hil.  34-  Eliz. 
In  the  King's  Bench, 

LUKE  NORTON  brought  an  ejeffione  fi-ma  zghlnft 
William  Rowland,  on  a  demife  made  by  Edward  Rat- 
ciifF,  40  December  .31  Eliz.  of  the  moiety  of  a  houfe,  iout 
hundred  acres  of  land,  forty  acres  of  meadow,  one  hundred 
acres  of  paflure^  and  forty  acres  of  wood,  in  Wye  and  Bra- 
bom  in  county  of  Kent»  &c.  And  on  fpecial  pleading  of  the 
aft  of  4&  5  Phil.  &  Mar.  cap.  8.  &c.  (a)  the  ifluc  was,  {«) Co.Ut.gg. k. 
whether  Elizabeth  Ratcliff,  wife  of  Ralph  RatclifF,  had  the  ^'i^ft"^^^^' 
cuftody  of  Martha,  wife  of  the  fairf  Edward  RatclifF  the  Icflbr,  ^augli.  iSi. 
at  tbç  time  of  the  contraâ  and  marriage  between  the  faid  Ed* 
ward  arid  Manha  ;  for  if  the  faid  Elizabeth  then  had  the 
cuftody  of  the  faid  Martha  wiihin  the  faid  ad,  then  by  the 
pretence  of  the  defendant,  Martha  by  force  of  the  faid  aâ  had 
loft  the  inheritanceof  the  faid  lands,  and  then  judgment  ought 
to  be  given  againft  the  plaintiiF.  And  on  the  faid  ifiue,  the 
jurors  gave  a  ipccial  vcrdift  to  this  effeû  :  William  Wilcocks, 
£fq.  took  to  wife  LHz.  Edolf,  daughter  and  heir  apparent  of 
John  Edolf,  and  Alice  his  wife,  which  William  Wilcocks  , 

had  iflue  on  the  body  of  the  iàid  Elizabeth»  John,  Elizabeth, 
and  the  faid  Martha  :  and  afterwards,  fcil.  ultimo  Martii  16 
Eliz.  Wil.  Wilcocks,  by  his  will  in  writing,  devifed  and  ap- 
pointed the  order,  cuftody,  education  and  government  of  the 
faid  John  his  fon,  and  of  the  faid  Eliz.  and  Martha  his  daugh- 
ters, to  the  faid  John  Edolf  and  Alice  his  wife,  durante  vita 
ioruhdem  Johannis  &  Aliàa^  and  died.  After  whofe  death 
the  (aid  Elizabeth,  the  relid  of  the  faid  William  Wilcocks, 
took  to  hufband  the  faid  Ralph  Ratcliff;  and  afterwards 
John  Edolf  died,  and  that  the  faid  Alice  was  feifed  of  the 
(aid  tenements  in  fee,  and  held  them  in  focagej  and  20  Eliz. 
'  by 
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by  her  wîtl  in  writing,  devifed  the  tenements  aforef.  to  the 
faid  John  Wilcocks  in  tail,  the  remainder  to  the  faid  Elizabeth 
and  Martha»  daughters  of  the  faid  Will.  Wilcocks,  and  to  the 
&ci»  of  their  two- bodies,  begotteo^  hf  e^ual  portions,  equally 
to  be  divided  ;  the  remaind'er  to  the  faid  Lliz.  (the  mother,) 
daughter  and  heir  apparent  of  the  faid  Alice,  and  to  her 
heirs.  And  afterwards,  anno  26  Eliz.  the  faid  Alice  died»  and 
afterwards  the  faid  John  Wilcocks,  i  Auguft  28  Eliz.  died 
witheut  iflue  ;  and  thait  the  faid  Eliz.  daughter  of  the  faid 
Win,  Wilcocks,  ID  July  28  Eliz.  took  to  hufband  Will.  An- 
drowes,  by  force  whereof  the  (aid  William  and  Elizabeth  his 
wife,  and  the  faid  Martha,  did  enter  into  the  tenements  aforef. 
and  were  thereof  feifed  accordingly  ^  and  afterwards  the  faid 
Martha,  8  Oâober,  29  Eliz.  then  dwelling  in  the  houfeof 
the  faid  Ralph  RatclifF,  at  Hitcham'  in  the  county  of  Hertford, 
with  the  faid  Ralph,  and  Eliz.  his  wife,  and  then  being  above 
the  age  of  fourteen  years,  and  within  theageef  fixteen  years, 
with  the  confent  and  good-will  of  the  faid  Ralph  Ratcliff*, 
3  laft.  61.  Toluntarily  and  of  her  good  accord,  between  the  6th  and  7th 

faoitrs  of  the  fame  day,  before  noon,  departed  from  the  houlc 
of  the  faid  Ralph  Ratcliff,  for  the  foace  of  eight  miles,  to 
Bramfield  in  the  (aid  county  of  Hertfofd,  where  at  the  twelfth 
hour  of  the  fame  day,  (he  was  efpoufed  and  married  to  the  faid 
Edw.  Ratcliff;  and  that  the  faid  Edw.  Ratcliff  entered,  and 
made  the  leafe  to  the  plaintiff,  proutj  f^c.  But  whcthernipon 
the  whole  matter,  the  (aid  Elizabeth  Ratcliff  had  the  cuftody 
and  governance  of  the  (aid  Martha  at  the  time  of  the  contraâ 
andmarriagc  aforeC  or  not,  the  jurors  pray  the  advice  of  the 
court.  Ami  it  was  unanimoufly  agreed  by  Sir  Chriftopher 
Wray,  Chief  Juftice,  and  the  whole  court,  That  the  faid 
£Uz*  had  the  cuftody  and  governance  of  the  faid  Martha  at  the 
time  of  the  faid  contraâ  and  marriage,  within  the  intent  and 
Bieaniagof  the  C^d  2£t*  And  in  this  cafe  fix  points  were 
unanimoufly  reibihred  by  the  whole  court. 
Co.  LU.  8S.  b.  I.  That  thete  were  two  manaer  of  cuftodies  or  guardian^ 
Ut.  (ta.  103.  fhi^g^  one  by  the  common  law,  the  other  by  the  ftatutc  j  aod 
^fo  that  at  the  common  law  there  are  four  manner  of  guardi* 
ans,  fcil.  guardian  in  knights  fervice,  guardian  in  focage, 
guardian  in  nature,  and  guardian  in  nurture.  The  firft  two, 
and  the  laft  are  fully  ddfcribed  in  our  books  :  but  as  to 
guardian  in  nature,  great  controverfy  was  betwixt  thofe  who» 
bave  argued  in  this  cafe  at  bar,  and  all  rofe  through  the  ill 
underfbnding  of  our  books  on  both  fides.  For  fome  held 
that  the  father  only  (hould  have  the  cuftody  of  his  fon  and 
heir  apparent  within  age,  and  not  the  mother,  nor  the 
grandfather,  nor  any  other  anceftor,  (hould  have  any 
cuftody  of  his  heir  apparent  :  alfo  that  the  father  (hould 
not  have   the  wardihip  of  his  daughter  and  heic  apparent  ; 

for 
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for  according  to  them,  it  ought  to  be  fuch  an  heir  as  ought  to 
cxintinuc  heir  and  fole  heir  apparent,  and  that  a  (a)  daughter  ('}Moor  73!, 
is  not,  for  a  fon  may  be  bom,  and  then  the  daughter  is  not  J  p"^'  *^* 
heir,  or  another  daughter  rtiay  be  bom,  and  then  (he  is  not       **'  ***  ** 
folc  heir.     As  if  lands  in  Borough  Englifh  be  held  by  knight's 
fcrvicc,  the  father  ftall  not  have  the  cuftody  of  bis  younger 
fon,  becaufe  he  may  have  a  younger  fon,  no  more  than  the  (h)  W  6  Co*  tx.  •. 
younger  fon  can  endow  his  wife  of  land  in  Boroush  Engliih,  ^'^^'  35*  ^» 
€x  offenfu  patrisj  for  he  ought  in  fuch  cafe  to  be  heir  apparent^ 
-who  in  judgment  of  law  (hall  continue  heir  apparent,  and  not 
heir  apparent  who  by  accident  is  heir,  and  by  (r)  accident  may  (0  Cr.  Carets. 
not  be  heir  -,  and  in  refped  the  fole  caufe  which  gives  tha 
wardQiip  in  the  one  cafe,  and  enables  the  heirs  to  make  the 
endowment  in  the  other  cafe,  is,  becaufe  he  is  heir  apparent* 
the  fame  (hall  be  intended  in  lavr  (which  abhors  inccrtainty) 
of  a  certain  and  perdurable  heir  apparent  :  and  they  relied 
principally  on  the  words  of  Littleton,  (d)  in  his  chapter  of  (^)  Co.  Ut. 
knight's  fcrvice,  who  fpeaksonly  of  father  and  fon  in  fuch  cafe,  ^•"^  *'4* 
and  not  of  a  daughter,  or  any  other  heir  :  and  on  jhc  other  fide, 
it  was  affirmed,  that  the  father  (hould  have  the  wardfliip  not 
only  of  his  fon  and  his  (e)  daughter  alfo,  as  it  is  agreed  8  E.  (*)a>.  tît.  t^. 
a.  Trcfpafs  235.  31  E.  r.  Garde  154.  &  F.  N.  B.  14. j.  0.  But  «•  ^  <^®'  «i-«.h» 
alfo  every  anceftor,  male,  or  female,  (hould  have  the  wardfliip 
of  his  heir  apparent,  male  or  female  ;  and  all  this,  it  was  faid, 
appears  not  only  by  the  regiftcr  of  writs,  on  which  ^)founda«  (fj  Co.Ui^yi.h, 
tion  (as  Juft.  Fiizher.  in,  his  preface  to  his  book  called  Natura 
Brev'tum  faith)  the  whoTe  law  depends,  but  alfo  in  our  books, 
by  the  judgments  and  opinions  or  the  fages  and  Judges  of  the 
law,  32  E.  3.  tit.   {g)  Garde  37.  inTrelpafs,  quarejf.  {h)ccn'^  (f)  Moor  719. 
Jangutnivm  &  haredem  (the  plaintiff)  cî^us  maritagium  adiffum  f*>'CpXit.84.a. 
pertinety  ta  ft  loco  rapnit  i^  aBttttxit  cotUra  paam.  31  E,  3,  carre 
257.     And  (/)  31  E.  3,  Brief  327.    The  mother,  ahhough  (''Vrw.B.  143. 
fce  had  no  land,  brought  a  writ  of  raviftimcntof  ward  of  J.  \^^  ^'*' 
her  eldcft  fon  and  heir  raviflicd  againft  the  grandfather  of  J.    •       ***^* 
who  had  land  which  might  dcfcend  to  J.    And  it  \vas  faid,  that 
where  it  was  objeâed,  that  the  father  (hould  not  have  the 
wardfliip  of  his  daughter  and  heir  apparent,  becaufe  perad- 
venture  flic  might  not  continue  heir,  or  at  Icaft  fole  heir  :  the 
fame  reafon  may  be  objeâed  againft  the  wardfliip  of  his  eldeft 
fon,  for  pcradventure  he  will  not  remain  heir  apparent,  for  rf 
he  father  be  {k)  attained  of  felony  or  treafon,  in  fuch  cafe  W  C^X-i^^-  ^ 
lis  fon  is  not  his  heir  apparent,  and  then  the  lord  of  whom 
the  land  is  held  fliall  have  the  wardfliip  of  the  fon  in  the  faid 
cafe  that  Littleton  puts  :  for  thetr  the  fon  is  not  heir  apparent 
to  the  father,   and  therefore  the  father  fliall  not  have  the. 
wardfliip  of  him,  and  by  confequence  the  lord  ihall  have  it; 

for 
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Co.  yt  8S.  b.    for  it  appears  by  Littleton,  and  all  thp  books',  that  he  owght 
to  be  his  heir  apparent  :  ax|d  the  court  refolved,  that  both  fides 
bad  erred  by  miftaking  the  true  feqfe  of  the  books  ;  for  it  is 
true,  that  every  anceftor,  male  or  female,  (hall  have  trefpais» 
W  Co.  lit,  ^4*    or  a  writ  of  {a)  ravifliment  of  ward,  againft  any  ftranger» 
■•  •  who  of  his  own  wrong  ravilfaes  the  heir  apparent  of  any 

perfon,  be  the  heir  male  or  female,  and  the  writ  (hall  fay, 
cujus  mofitagium  ad  ipfum  pertintt^  and  the  law  in  that  hath 
great  rcafon;  for  whereas  in  truth  the  whole  cftateof  the  an- 
(*)  Ca  Ut.84.b.  ccftor,  and  the  {h)  eftablifhing  of  his  inheritance,  principally 
confifts  in  providing  of  a  fuitable  marriage  for  his  heir  ap- 
parent, the  law  therefore  gives  him  a  remedy  againfl  him  who 
wrongfully  deprives  him  by  their  tortious  ravifhment  of  the 
means  to.  accomplifli  it  :  and  therefore  it  is  not  material  of 
what  age  the  heir  apparent  in  fuch  cafe  is,  as  appears  by  the 
W  3»  Ï'  3-        faid  book,  in  U)  32  E.  3.  but  fuch  a£lion  licth  not  againft  the 
38,  a,^*'    "       W  guardian  in  chivalry  by  any  anceftor»  but  only  for  the  fa- 
(4/;co.Lît.S4.b.  ther,  and  for  him  the  aâion  lieth  againfl  the  lord  of  whom 
B^G^nf^'fi^*  land  is  held  by  knight's  fervice»  where  his  fon  and  heir  ap- 
Ravifliment  dc"^    parent  is  raviflied  by  him,  as  appears  by  (<)  Littleton»  and  18 
gard.  13.  Co.       k.  3.  25.  30  E.  3.  17.  29  E.  3.  7  &  19.    And  the  book  in  9 
Lit.  84.  b. F.  N.  £^  ^^  J j^  ^^    Tl\\2X  a  woman  (hall   not  have  a  ravilhment  of 
jOe^'s.To,!;.    ^*f^  of  ^^^  daughter  and  heir  apparent  taken  and  raviflied. 
is  to  be  intended  againfl  the  guardian  in  chivalry,  and  on  this 
difference  the  faid  books  are  well  reconciled  :  but  as  to  the 
'cafe of  the  daughter  and  heir  apparent;  the  court  gave  no  re- 
folution  :  fo  in  this  cafe,  the  court  refolved  that  the  mother 
could  not  be  guardian  in  focage,  if  the  land  had  defcended  to 
the  daughter*  nor  for  nurture,  becaufe  the  daughter  was  above 
the  age  of  fourteen  years  ;  but  the  common  law  gave  her  re* 
medy  againfl  every  flranger  who  took  and  raviflied  '  her  of 
his  own  wrong»  as  is  aforefaid* 

2.  It  was  refolved,  that  in  this  cafe  the  mother  had  the 
^4«rçP.ftM.  cuflodvof  the  faid  Martha  within  the  proviflon  of  the  faid 
cap.  8.  aftj  for  now  the  faid  au  hath  ordained  two  forts  of  new  cuf- 

f^ota^  fuodhodie  todics^  fit L  byrcafonof  nature,  and  by  aflîgnation  :  by  reafon 
vidaur  in  potef.  ^f  naturc  the  father,  and  after  the  death  of  the  father  the 
^^!,  lub!rn^il  mother,  having  the  governance  of  fuch  daughter  by  afRgnalion 
fimliberoremdif'  made  by  the  father,  either  by  his  will,  or  by  any  a^in  his  life: 
fonert  in  quihmi  ^nà  to  this  purpofc  three  branches  of  the  faid  aft  were  confider- 
^^/tt  ^^'  the  firfl. branch  doth  prohibit  the  taking  of  any  damfelun- 
inie'iigi  de  pumit  dcr  the  age  of  •  fixtccn  years  out  of  the  pofTefTion,  cuflody  and 
ftfjf/^.  governance,  and  agalnft  the  will  of  the  father, or  of  fuch  perfon 

to  whom  her  feth.  by  his  will,  o;"  by  any  a£l  in  his  life,  (hall  de- 
vife,  affign,  or  give  the  order,  cuflody,  cducat.  or  governance  of 

her 
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her;  which  Grft  branch  contains  only  a  prohibition  ;  but  it  is 
thereby  proved,  that  the  fiather  may  appoint  the  cuflody  of  any 
of  his  daughters  under  the  age  of  fixteen  years,  by  his  will, 
or  by  any  aâ  in  his  Hfe^  to  this  purpofe  only,  that  he  who 
takes  fuch  damfel  out  of  fuch  cuftody,  fhall  incur  the  penalty 
of  this  aft.  The  fécond  branch  doth  infliâ  a  punifhmcnt  by 
fine  and  imprifonment,  on  him  who  takes  fuch  damfel  unmar- 
ried out  of  the  pofleflion,  and  againft  the  will  of  the  &ther  and 
mother,  or  of  îuch  pcrfon  who  then  (hall  have  by  any  lawfhl 
means,  the  order,  cullody,  &c.  of  fuch  damfel.  And  it  was 
agreed,  that  thefe  words  (father  and  mother/  (hould  be  un- 
«lerftood  father  or  mother,  after  the  death  of  the  father  which 
is  well  expounded  by  the  fubfequent  daufe.  The  third 
branch,  on  which  this  cafe  depended,  impofes  the  punifliment 
and  forfeiture,  as  well  on  him  who  takes  fuch  damfel  and  de» 
flowers  her»  either  againft  the  will,  or  without  the  knowledge 
of  the  father,  if  he  be  alive,  or  of  the  mother  having  the 
cuftody  of  fuch  damfel,  contrafts  matrimony  with  her;  as 
on  the  damfel  if  (he  exceeds  the  age  of  twelve  years,  if  (he  . 
aflenu  to  fuch  contraft,  by  forfeiture  of  her  land  during  her 
Iffe:  note;  this  latter  branch  extends  only  to  the  cuftodyof 
the  father  and  mother  having  the  cuftody  of  her,  that  is  to 
fay,  if  the  father  had  not  difpofed  the  cuftody  of  her  to  others  ; 
and  it  extends  to  him  who  takes  any  damfel,  although  (he  were 
tiotheir,  or  heir  apparent,  and  although  (be  departs  with  her 
own  aiTent  after  the  age  of  12  years,  for  which  the  common 
law  gave  no  remedy  :  and  it  is  to  be  obferved,  that  the  claufe, 
which  gives  forfeiture  to  fuch  damfel  which  confents,  refers 
only  to  the  third  branch,  and  not  to  the  firft  or  fécond  ;  fo  that 
forafmuch  as  the  father  in  this  cafe  on  the  matter  had  not  dif- 
pofed of  thé  cuftody  of  the  daughter,  the  daughter  was 
in  the  cuftody  and  governance  of  the  mother  within  the 
provilion  of  this  aft  ;  and  alfo  (he  was,  at  the  time  of  the  faid 
uking,  heir  apparent  to  the  faid  Elizabeth. 

3.  It  was  refolved,  that  the  aflent  of  Ralph  Ratcliffthe  huf-  Co.  Ut.  U-  b« 
band  was  not  material,  for  the  ftâtute  hath  annexed  the  cuftody  pq,]^j|'^'  ^'  *'* 
to  the  perfon  of  the  mother  y  «r/  nûtura,  which  is  infeparable,  y  ca  "afZT' 
and  cannot  by  the  marriage  be  transferred  to  the  hu(band,  but  13.  b.  CaUto*! 
remains  after  the  marriage  only  in  the  mother  ;  for  as  it  is  a-  ^■^•*  ■  *"*• 
greed  in  33  H.  6. 55.  b.  the  father  who  hath  the  wardftiip-of  *^^ 
his  fon  and  heir  apparent  j«r/iitf/»rtf,  cannot  forfeit  it  by  out  • 
lawry,  neither  (hall  his  executors  or  adminiftrators  have  fuch 
ward(hip  :  and  it  was  faid,  if  there  be  lord  and  feme  tenant  by 
knight's  fcrvice,  and  the  tenant  makes  a  leafe  for  life,  and  after- 
wards the  lord  and  unant  intermarry  and  have  iflue  between 
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them  a  Ton,  an4  the  wife  dies,  and  afterwards  the  father  dies, 

the  fon  withia.a|gey  that  bis  executors  (bould  not  have  the  ward« 

fhip  by  reafon  of  the  feignoiy,  forjthe  father  has  the  wardfiiip  of 

,t\ic  eldcA  ton  jure  naiuray  which  i«  infeparable,  and  cannot 

be  waved,  and  he  cannot  liave  the  ward(hip  of  his  ibn  by  the 

death  of  his  wife,  by  reafon  of  bis  fcigniory,  for  that  was  in- 

feparably  vefted  in  him  as  father  prefently,  by  the  birth  of  his 

(tf)  Lit  Tea.        {on  jun  natura  :  and  Littleton  {a)  faith,  that  the  father  dur* 

84^t^"  ''*''      *"8  ^^  l*f^  û*^^^  ^^^®  ^^^  marriage  of  his  fon  and  heir  apparent, 

{h)  Ut.  Rep.      and  not  the  lord. 

47.  Moor.  594»  ^.  It  was  refolved,  that  although  the  iiïue  was,  whether 
^IdftfiW  Ac.faid  Elizabeth  had  the  cuftody  of  the  laid  Martha  at  the 
88, 183.  Cr.  El.  time  of  the  contraâ  ;  and  it  appears  by  the  verdiâ,  that  ibe 
719. 1  BrownL  did  depart  out  of  the  houfe  of  the  faid  Elizabeth  6  hour»  be- 
8*.  Yelv.  »3,  fore  the  contraft;  yet  in  judgment  of  law,  the  faid  Elizabeth 
jlLeon!*ii3?^'  had  the  cuftody  of  her  at  the  time  of  the  contraû,  for,  as  hath 
Style  434.  been  (aid,  this  cuftody  is  infcparably  annexed  to  the  perfon  of 

^B*w/''t        the  mother. 

Cr.  EH«.443i  5*  ^^  ^^  Tcfolved,  that  in  this  cafe  Martha  and  Elizabeth 

444, 695, 696.'  were  tenants  in  common  in  tail,  the  reverfion  to  Elizabeth  the 
sRoi.  S9.  mother  and  her  heirs:  for  ihefc  words  in  a  will,  {h)  (equally 

Dyfas/pirisS.  ^0  ^  divided)  make  a  tenancy  in  common,  according  to  the 
Cr.'çar.  75.  intent  of  the  devifor,  although  they  never  make  any  partition 
W.  ^°|:  3^  P^-  infaSlOy  for  his  intent  appears,  that  it  (hall  be  divided,  and 
44^  45*  90^  ^^'  '^y  conliquence,  that  there  (liall  be  no  fucvivor,  and  fo  hath 
J  Wiiron  34t«  it  divers  times  been  adjudged  before  this  time* 
Cr-.^«-  330-  6.  It  was  refolved.  that  on  this  verdi£l  it  appears,  that  Ed- 

Si^nb!  aSi!  ^^  "^^^  RatcJiflF  and  Martha  his  wife  had  a  good  title  to  the  land 
HeU.64.  againft  Androwes  and   Elizabeth   his  wife;  and  th^t  one 

(c)iCo.  9$.  a,  daughter  as  this  cafe  is,  (hould  not  take  benefit  of  the  for* 
3^1 1'*6. 1.  fciture  of  the  other.  For  the  ftatutc  gives  the  forfeiture  *'  to 
^lowd.  43.  a!  ^^  the  next  of  kin,  to  whom  the  inheritance  (liould  defcend,  or 
56. b.  Br.  Done  (c  comc^ftcr  her  deceafe,  &c.  during  the  life  of  fuch  perfon 
bÎ!  iSril'wn-  **  *^^  f^  ^^^^  contraa  matrimony."  So  that  firft,.  he  ought 
geable  94.  1  Co.  to  be  of  blood,  and,  2d.  he  ought  to  be  next  of  blood  to  whom 
98.  b.  137.  b.  the  inheritance  (hould  defcend  or  come,  &c.  And  although 
M^^ôf'i^Cob  E**^-  the  daughter  be  of  blood,  yet  in  this  cafe  by  the  death 
95!Vpio«d«  of  Mar.  the  land,  if  (he  hath  iiTue,  (hall  defcend  to  her  iiTue, 
4i.b.45.  b.  and  if  (he  bath  no  iflue,  it  (hall  revert  to  Eliz.  the  mothei, 
Loï^  ^l'Ed.4.  (Ô  s  E-  4-  5-  Aflife  27.  in  the  like  cafe  on  the  ftatute  of  (rf)  6 
aX\vl,^Àa.  R.  2.  agrees  with  this  refolution.  Then  it  was  moved»  if 
Fits.Cofone  i.^  (he mother  in  this  cafe  (hould enter  for  the  forfeiture;  and  it 
b'*  A^^^at*  8  ^^  objeûed,  that  (he  could  not  enter,  for  (he  is  not  of  the 
bÎ!  piafint  89.  blood  of  the  daughter,  for  the  daughter  derives  her  blood 
Scamf.  Cor.  8ft.  from  her  mother,  and  not  the  mother  from  her*  And  there- 
R^  ^ a**'  ^^^*  ^^  agrees  (r)  5  E.  6.  Adminiftration  Br.  47.  where  it  is 
s^y^jgl*  held,  that  the  fether  or  mother  are  not  next  of  blood,  to 
Cawiy  114,        whom  adminiftratiou  of  the  goods  of  their  fon  or  daughter 

115.  B.  N.  C.  ijjjjl 

415.  Pcf^404.j« 


Part  m.  Ratcliff*5  Cafe.  40 

lliall  be  granted  ;  and  thete  it  is  faid,  qmJ  pueri  funt  de  fin* 
guine panntum^  jtd.paUr  tf  maUr  non  funt  de  fanguhie  puerorunu 
and  that  is  the  reafon  that  no  land  can   {a)  defcend  from  the  (0)  V\i-  feft.  3. 
fon  to  the  father  or  mother,"  but  Ihall  rather  efcheat  to  the  lord,  D^'^Siud^i  \ 
becaufe  the  father  pr  mother  is  not  of  the  blood  of  their  fon.     *       "  *  ^*** 
Again(VWhich  It  was  argued,  that  the  mother. (hould  take  ad- 
vantage of  this  forfeiture.     And  the  faid  book  of  (b)  5  £.  6.  {h)  Br.  Adminî- 
vas  utterly  denied  to  be  law,  and  that  it  had  oftentimes  been  ^^'•«'on  47- 
refolved  againft  it,  JciL    That  adminiftration  may  be  granted  ^"^  ^^  ^ 
of  the  goods  of  the  fon  or  daughter,  to  the  father  or. mother, 
as  to  the  next  of  blood,  and  that  is  well  proved  by  Littleton  in 
his  firft  chapter  of  his  bookt  where  it  appears,  that  if  there  be 
£ither,  uncle  and  fon,  and  the  fon  dies,  that  the  uncle  (hall 
be  heir  to  the  fon,  md  not  the  father,  and  yet  the  {c)  father  ^)  ^^\*  ft^»  3- 
is  more  near  of  blood,  which  are  Littleton's  words,  which,  as  ^^  ^'^  ^®'  ^ 
was  iaid,  decide  the  point  now  in  queftion.    And  on  the  words 
of  Littleton  it  was  concluded,  that  in  the  faid  cafe  of  father, 
uncle  and  fon,  if  a  leafe  be  made  to  the  fon,  the  remainder  to 
the  next  of  his  blood,  that  the  father  in  cafe  of  purchafe,  (hall 
bave  the  {d)  remainder  for  by  the  judgment  of  Littleton  he  is  WCo.  Lit, 
the  next  of  blood.     And  although  in  every  art  and  fcie^ce  ^^  ^' 
there  are  principia  &  puftulaia^  of  which  it  is  faid,  aitiora  m 
quaftverii^  bf  principia  probant^  fsT  non  probantur^  becaufe  every 
proof  ought  to  "be  by  a  more  high  and  fupreme  caufe,  and  no- 
thing can  be  more  high  and  fupreme  than  the, principles  {e)  (e}  F.K.B.  pr«C 
themfelves,  and  therefore  ought  to  be  approved,  btcaufe  they  >  lo^*  i>-a« 
cannot  be  proved.    And  Littleton  faith,  that  it  is  a  maxim  in 
Jaw,  that  an  inheritance  may  lineally  defcend,  and  notafcend  ; 
and  that  appears  by  Glanvile,  who  wrote  in  the  time  of  U.  2. 
lib.  7.  cap.  1.  fol.  44.  b.    (f)  qwtUbet  hareditasy   nûturaliter  ^/yco.Lîtn.a, 
fMÎdem/td  baredis  bareditabUiter  defcenditf  nunquam  ûutem  natu* 
raUter  afcendit  :  And  by  Bra£ton  alfo,  who  wrote  in  the  time 
of  Hen.  3.  lib.  2.  cap.  29.  {g)  defcendit  iuique  jus  quafi  pondiro-  {£i  Go4Llt.  ii.«, 
fumy  quid  codent  deùrfum  reSia  Unea  vel  tranfverfaliy  ^  nunquam 
reafcsndit  ea  vioy  qua  defcendit  pofl  mortem  antecefjhrum^     And 
therewith  agrees  oritton,  who  wrote  in  the  time  of  £.  i.  cap. 
1 19.  di  fucceffione.    Yet  becaufe  the  common  law  doth  differ 
in  this  point  from  the  civil  law,  thefe  reafons  of  this  principle 
of  the  common  law  were  alledged,  fiiL  That  in  this  point,  as 
almoft  in  all  others,  the  common  law  was  grounded  on   the 
Jaw  of  God,  which  was  faid,  was  caufa  caujarum^  as  appears 
in  the  27th  chap,  of  {h)  Numbers,  where  the  cafe  which  was  f^^^Co  Lie  n.a* 
in  judgment  before   Mo&s  was,   that  Salphaad  bad   iifue  ^''y*  *^'* 
five  daughters,  and  having  divers  brothers,  died,  to  .whom 
bis  ioberitance  (bould  defcend  was  the  qucflion  the  daughters 
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claiming  it  jure  propinquitatis^  as  their  birthright,  and  next 
heirs  to  their  father  ;  the  brothers  claiming  it  as  heirs  male 
iure  hofiorisy  to  celebrate  and  continue  the  name  of  their  an  - 
cedors:  and  this  cafe  feemed  of  great  difHcuhy  to  Mofes,  and 
therefore,  for  the  deciding  of  that  queftion*  Mofes  confultcd 
with  God  ;  for  the  text  faithi  retuUtque  Mofes  caujam  earum  ad 
judicium  Dominic  qui  dixit  ad  eum,  jujlam  rem  poflulant  filia 
Salpljaad.  Da  eis  pojpjjionem  inttr  cognât os  patrisfui^  y  et  in 
hareditatem  fuccedant  :  ad  filios  autem  Ifrael  loquerts  hac:  homo 
cum  mortuus  fuerit  abfque  filioy  adfiliam  ejus  tranjibit  hareditas^ 
Ji  filiam  non  habuerit^  habebit  fuccejfores  fratres  fuos^  qoodji  fra- 
ires  nonfuerint^  dabitis  bar  éditât*  fratribus  patris  ejus  ;  ^  au^ 
tern  nee  patruos  hctbuerit,  dabitur  hareditas  bis  qui  eiproximi  funt^ 
iritque  bocfiliis  Ifrael fanSîum  lege  perpétua,  feut  pracepitDominut 
Mofi.  By  which  general  law  (which  extends  not  only  to  the 
faid  particular  cafe,  but  to  all  other  inheritances,  to  all  per- 
fons,  and  at  all  times)  it  appears  that  the  father  himfelf,  and 
all  lineal  afcenfion,  is  excluded.    , 

Another  reafon  of  the  faid  principle  was  alledged,  for  avoid- 
ing of  confuGoirin  cafe  of  defcents,  if  not  only  lineal  and  col- 
lateral defcent  would  be  allowed)  but  lineal  afcenfion  alfo, 
which  is  one  of  the  caufes  of  fuch  diverGty  of  opinions  in 
cafes  of  defcents  in  the  civil  law;  and  the  contrary  is  one  of 
the  caufes  of  the  certainty  of  rules  of  the  common  law  in  cafe 
of  defcents  and  inheritance,  being  pondtrofum  quoddam^  as 
Bra  Aon  faid,  jure  natura  defcendit^  and  not  afcendit^  for  omm 
grave  fertur  deprfum.  And  it  was  faid  at  the  bar,  if  in  this 
cafe  he  in  the  reverfion  had  been  brother  of  the  half  blood  to 
the  daughter  thatconfented,  &c.  he  might  enter  as  proximus 
iefanguine^  and  yet  he  could  not  inherit  lands  in  fee-fimple, 
as  heir  to  his  fifter  in  fuch  cafe,  in  which  point  alfo  the  com- 
mon law  doth  differ  from  the  civil  law  ;  for  by  the  common 
{*)  tît.  tea.  %.  law  of  England,  if  a  common  pcfon  hath  [a)  iflue  a  fon  and 
^  wUfon'^i6**  *  daughter  by  one  venter,  and  a  fon  by  another  venter,  and 
to  5*8°"  ^  '  died  fcifcd  of  lands  in  fee  fimplc,  and  the  elder  fon  enters  into 
the  land,  and  dies  without  ilfue,  the  fifterof  the  whole  blood 
Ihall  inherit  to  him,  and  not  the  brother  of  the  half  blood. 
And  that  was  the  ancient  common  law  of  this  land,  and  al  wavs 
continued,  as  appears  by  Gianvile,  lib.  7.  cap.  i.  Braâon,  lib. 
2.  cap.  30.  and  by  Britton,  cap.  119. 

And  the  reafon  of  the  common  law  is  notable,  and  may  be 

colleâed  by  the  faid  ancient  authors  of  the  law,  that  every 

(Q  Co.Lît.  10.V.  one  who  is  heir  to  another,  aut  efï  bare^  jure  {b)  proprie* 

tatis,  as  the  elded  fon,  wko  a!one  (hall  inherit  before  all  his 
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brothers,  autjur'e  {a)  repraftrttatiom\^  as  where  the  eldeft  fon  («^Co.Lii.  io.b 
dies  in  the  life  of  his  father;  his  iffue  (hall  inherit  before  the 
youhger  fon  ;  for  although  the  youngeft  fon  is  mûçis  propin- 
qtttis^  yctjurirepr/effntatto^iis  the  iffue  of  the  e'deft  fon  fliall  in- 
herit, for  he  reprefcnts  the  perfon  of  hi?  father,  and,  as  Brac- 
ton  faith,  j'ns  proprietatis^  which  his  father  h^d  by  bîrth-ri^ht, 
defcends  to  him,  aut  jure  propinquitatisj  (<^)  as  propinquus  ex-  ('^^Co.Ui.xo.bi 
tludit  remotum^  fsf  remotui  rcfnottorefn  ;  aut  jure  fanzuinis^  and 
by  force  thereof,  in  the  faid  cafe,  the  dau;2hter  fhall  inherit 
before  the  fon,  and  that  for  divers  caufes  ;  in  as  much  as  the 
blood  which  is  betwixt  every  heir  and  his  anceftor  mak**^  hini 
heir,  for  without  blood  none  can  inherit  :  and  therefore  it  is 
great  reafon,  that  he  who  hath  full  and  whole  blood,  fhoujd 
inherit  before  another  who  had  but  a  part  of  rhe  blood  of  his 
anceftor,  for  or  dim  naturee  ictum  prafcrtur  unicu'tque  parti.  And 
therefore  HrTickon  ùhh,  quod propur  jr4s  fafi^uinis  {c)dupluQtumy  (OCp.Lîr.  14.14 
tarn  ex  parte  pair is^  quam  ex  parie  matris,  dicttur  hares  propiri' 
quior  foror^  quam  f rater  de  alia  uxufe.  And  Briton  faith,  that 
the  right  of  blood  in  this  cafe  caufes  the  female  to  foreclofe 
the  male. 

2.  As  none  can  be  begotten  but  of- a  father  and  mother,  and 
ought  to  have  in  him  two  bloods,  that  is  to  fiy,  the  blood  of 
his  father  and  the  blood  of  his  mother  ;  thefe  bloods  commixt 
in  him  by  lawful  marfigc  conftitute  and  make  him  (^)hcir  ;  (</^Co,Lit.i4.«; 
fo  that  none  can  be  heir  to  any,  unlefs  he  hath  in  him  both 
the  bloods  of  him  to  whom  he  will  make  himfelf  heir,  and 
therefore  the  heir  of  the  half  blood  cannot  inherit,  becaufe  he 
wants  one  of  the  bloods  which  (hould  make  him  heritable,  as 
Ariftotle  lib.  Topicorum  ;  parte  quacunque  intégrante  fuhiata^ 
toUitur  t9tum^  quod  verum  eJH  Ji  acdpas  partem  tntegrantem  pro 
parte  necejfaria:  as  in  this  cafe,  the  blood  of  the  father  and  of 
the  mother  are  but  one  inheritable  blood,  and  both  are  necef- 
fary  to  the  procreation  of  an  heir,  and  therefore  déficiente  uno^ 
nonpote/i  ejfe  hares.  And  on  this  reafon  it  feems  to  Britton, 
cap.  5.  if  a  man  be  attainted  of  felony  by  judgment,  that  the 
heirs  begotten  after  the  attainder  are  excluded  of  all  man- 
ner of  fucceffion  of  heritage,  as  well  on  the  part  of  the  [e)  (t)  Co.Lît.  «i.». 
mother,  as  on  the  part  of  the  father  ;  and  the  reafon  there-  »**»^  *°°-  J***^ 
of  was,  that  the  fon  begotten  after  the  judgment  had  not  *^^  ^' 
two.heritahle  bloods  in  him  ;  for,  at  the  time  of  the  beget- 
ting of  him,  the  blood  of  the  father  was  corrupted  ^  for/jr 
Uprcfo  parente  leprofus  generatur  fill  us  i  and  when  the  fa- 
ttier m  attained  of  felony,  the  blood,    in  refpcCÏ  of   which 
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ti«  (hould  bc  heritable,  being  corrupted,  the  fon,  as  feemed  to 
him,  had  but  half  blood  ;  that  is  to  fay,  the  blood  of  the  mo- 
ther in  him  uncorrupted  ;  and  therefore  he  held,  that  fuch 
fon  (liould  not  inherit  to  his  mother.  And  with  him  agrees 
B'raâon,  lib.  3.  cap.  1 3.  tjon  valebit  felonis  gemrath,  ntc  aé 
hareditatem  paternaniy  vel  tnattrnam  ;  Ji  out  em  ante  feloniam  gene- 
rationem  fecerit^  talis  generatio  fuccedit  in  hareditatem  patrist  vel 
matris^  a  quo  non  fuerit  felonia  perpetrata  ;  becairfe  at  the  time 
of  his  birth  he  had  two  lawful  bipods  commixt  in  him,  which 
cannot  be  corrupted  by  the  fubfequent  attainder,  but  only  as  to 
him  who  ofFended. 

The  third  reafon  was  for  aroidingof  confufion  ;  for  if  as  well 

the  half  blood  as  the  whole  blood  ftiould  be  equally  heritable, 

then  in  many  cafes  confufion  and  incertainty  will  enfue  wha 

fliould  be  the  next  heir;  and  if  a  man  would  adrance  any  that  is 

of  half  blood  to  him.  He  might  eafily  convey  fome  of  his.inheri- 

tance  to  him  at  his  pleafure  :  and  therefore  it  was  concluded, 

that  the  common  law,  which  prefers  the  whole  blood  before  the 

half  blood,  was  grounded  on  greater  reafon  than  the  civil  law 

in  this  point  :  (yet  in  fome  cales  the  half  blood  may  inherit  by 

iTct.  llat.  Brev.  our  law,  i.  c.)  Autjurefvoi  ratione  doni^  and  in  that  the  com- 

DefcentM.'  ç6.  "*^^  '*^  ^^*  admit  the  half  bloed  to  inherit.     As  if  a  man 

S  £^'3!  ii.b.  per  makes  a  gift  to  one  and  his  heirs  of  his  body,  and  he  hath  iflue 

H«fi«.  a  fon  and  a  daughter  by  one  venter,  and  a  fon  by  another 

venter,  and  the  father  dies,  and  the  eldeV  fon  enters  and  dies, 

the  younger  fon  (hall  inherit  per  formam  dom\  for  he  claims  as 

heir  of  the  body  of  the  donee,  and  not  generally  as  heir  to  his 

(«)LIt.  feft.  8.    brother;  and  this  is  the  reafon  that  Littleton  faith,  (a)  quod 

^^TûloaKt^'  P^MlP^fi"^^^"  ^  /'^^^  fi^P^^^i  f^cit  for  or  em  ejfe  haredem  :  in 

525.   ^  ^*       Which  rule  every  word  is  to  be  obferved. 

I.  That  the  brother  ought  to  bc  in  aftual  poffeffionof  the 
W  Co.  Lit.  15.    fee  and  freehold,  cither  by  his  own  aft,  {b)  or  by  the  aftual  pof- 
*;  ^  ^^^^'  *'°'  feffion  of  another  ;  but  if  neither  by  his  own  aft,  nor  by  the  pof- 
felHon  of  another,  he  gains  more  than  defcends  to  him,  the  bro- 
ther of  the  half  blood  (hall  inherit  ;  and  therefore  if  land,  rent, 
(0  Co.  LU.  II.   f^c)  advowfon,  &c.  defcends  to  the  elder  brother,'and  he  dies  bc- 
1 R»!  618,         ^^^^  ^"y  ^^^^  by  him  made  into  the  land,  or  receive  the  rent,  or 
prefentto  the  church,  the  younger  brother  (hall  inherit  :  and  the 
reafon  thereof  is,  that  of  all  hereditam.  in  poQefi*.  he  who  claims 

fodi 


î 


Part  lit.  IIatcliff's  Cafe»  42 

fucb  hereditaments  a»  heir,  ought  to  make  himfelf  heir  to  Lît«  <eâ.  3. 
him  who  was  lad  a£lually  Teifed»  as  it  is  held  1 1  H.  4.  1 1.  10 
Aff.  27.  34Afr.  10.  19^.2.  quart  imù.  177.  43^*  3*  'S*  and 
Littleton,  ca^.  i.     For  if  there  be  father,  uncle,  arid  fon,  and  Co.  Lit.  11.  b, 
the  fon  purchafes  land,  and  dies  wiihoot  ilTuc,  and  the  land  '^'  ^ 
defceods  to  th9  uncle,  if  the  uncle  dies  before  entry,  the  land 
(hall  not  defcend  to  the  father,  for  then  he  ought  to  make  him- 
felf heir  to  him  who  was  lad  aâually  fetfed,  and  that  was  the 
fon;  and* therefore  Littleton  faith  in  fuch  cafe,  if  the  uncle 
enter,  &c.  then  the  father  (hall  have  the  land  as  heir  to  the 
uncle;  and  in  this  cafe  the  father  was  laft  a£lually  feifed,  and  <;i;,Cirtb.  t%%\ 
the  Riler  cannot  claim  the  land  as  heir  to  the  father,  for  the 
ounger  fon  is  heir  to  him  :  but  if  the  elder  fon  enters,  and  by 
lis  own  a£l  hath  gained  the  aâual  pofleflfion,  or  if  the  lands 
were  leafed  for  years,  or  in  the  hands  of  a  guardian,   and  the  Co.  LU;  15.  \i 
leflfee  or  guardian  po/Teis  the  land,  there,  the  pofTelDon  o^  the 
leflee  or  guardian  doth  veft  the  a£lual  fee  and  freehold  in  the  3  ^^^^oo  5t7* 
elder  brother:  and  infiicb  cafe  the  (ider  (hall  inherit  as  heir 
to  her  brother,  who  was  Utt  aâually  feifed  :  but  of  a  reVerfion» 
or  2  remainder  expeâant  on  an  eftate  for  life  or  in  tail,  there 
he  who  claims  the  revcjfion  as  heir,  ought  to  make  himfelf 
heir  to  him  who  maHe  the  gift,  or  Icafe,  if  the  reveffion  or  re- 
mainder defcend  from  him  :  or  if  a  man  purchafe  fuch  re  ver- 
fion  or  remainder,  he  who  claims  as  heir  ought  to  make  him- 
felf heir  to  the  firft  purchafer  ;  and  a'l  this  appears,  24.  E.  j»  Co.  Ut.  ii.ti 
24.  37  AfT.  4.  40  £.  3>  9.  42  £.  3, 10.  45  E  3.  Releafes  28. 
49E.  3. 12.  711.5.3*4.  8  Aff.  6.   35  Aff  2.  5E.  4.  7.  3 
H.  7.  5.  40  Aff.  6.    21  H.  7.  33.     And  by  thcfc  rules  (good 
reader)  you  will  well  underftand  your  books,  and  the  trUe  rea«  Co.  Ut.  15.  b, 
fon  of  them;  and  by  that  which  hath  been   faid  it  appears, 
that  if  the  King,  by  bis  letters  patent,   create  one  a  Baron,.. 
and  gives  the  dignity  to  him  and  bis  heirs,  and  he  hath  iffue 
a  fon  and  a  daughter  by  one  venter,  and  a  fon  by  another,  and 
diesi  and  afterwards  the  cider  fon  dies  without  iffue,  in  this 
cafe  the  dignity  (hall  defcend  to  the  younger  ;  for  it  cannot  Cro.  dr.  6ot« 
be  (aid  that  the  elder  fon  was  in  poffeflion  of  the  dignity,  no 
more  thao  af  his  blood,  for  the  dignity  is  inherent  to  his  blood  ; 
and  neither  by  his  own  aâ,  nor  by  the  a£l  of  any  other  doth 
he  gain  more  aâual  poffcffioii  (if  it  may  be  fo  termed)  than  by 
the  law  defcended  to  him  ;  and  then  the  younger  brother  (hall 
make  himfelf  heir  to  his  father,  and  not  to  his  brother  ;  fo  that 
the  word  {poffij/io)  which  is  but  pedis  pofetio^  extends  only  to  Coi  Lie.  15.  b« 
things  of  which  a  man  by  his  entry  or  other  z(X  may  get  the 
aûual  poffeffion. 

2-  Littleton  faith,  pojpjjio  fratrts  Je  feodo  fmfVici^  and  thefe 
words,  feodum  fimplex^  exclude  eftatcs  tail.  Co.  Lie.  15.  b. 
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3.  Facit  fironmharedem^  by  which  18  implied,  that  in  this 
_afe,  foror  ijl  hansfaâius^  and  that  the  law  without  other  a£l 
doth  not  make  the  hftcr.heir  ;  but  the  younger  brother  is  after 


the  death  of  the  elder  brother  harei  natus  to  his  father.  But 
the^aft  by  which  the  elder  brother  gains  aftual  poffcSlon  facii 
fororem  hartdem  ;  fo  that  when  the  elder  fon  hath  not  aâual 
pofleffion,  or  if  it  be  fuch  an  inheritance  of  which  an  aâual 
pofTeflion  cannot  be  gained  per  pedis  pofithnem,  or  by  fome  other . 
aâ,  it  fhall  by  law  defcend  to  the  brother  of  the  half  blood: 
and  fo  it  was  concluded  by  the  plaintiff's  counfel,  that  the  fa- 
ther,  or  mother,  or  brother  of  the  half  blood,  might  be  next 
of  blood  within  the  purview  of  the  faid  aâ  ;  and  that  in  this 
cafe  it  appears  by  the  verdiâ,  that  the  mother,  and  not  the 
other  fiiler,  ought  to  take  advantage  of  this  forfeiture  :  but 
the  dourt  refolved,  that  the  faid  points  on  the  ftatute  who 
ihould  be  next  of  blood  to  enter  for  the  forfeiture,  could  not 
come  in  judgment  in  this  cafe,  becaufe  the  iflue  was  joined 
upon  a  collateral  point,  ^i7.  Whether  Elizabeth  the  mother' 
had  the  cuftody  of  the  faid  Martha  at  the  time  of  the  (aid  con- 
trat 9  and  therefore  all  the  other  matter  concerning  the  for- 
feiture, and  who  (hould  take  benefit  thereof,  was  out  of  ^the 
iflue  ;  and  the  finding  of  the  jury  fas  to  that)  was  without 
C  s  }k  66  '^'^i^^"^  ^"^  "^^  material  :  and  for  this  caufe,  although  in 
^'  truth  the  plaintiff,  as  it  here  appears,  had  good  right  againft 
the  defendant,  yet  for  as  much  as  the  iffue  was  found  againft 
him,  judgment  was  given  that  the  plaintiff  nihil  capiat  per 
tiilam» 

Coke  and  others  were  of  counfel  with  the  plaintiff,  and  God- 
frey and  others  with  the  defendant. 

[Where  a  verdiâ,  finding  more  than  is  in  iffue,  fhall  be 
good  for  what  was  in  iffue,  and  the  furplus  rejeâed,  fee  3  Co. 
9.  4.  Co.  43,  46.  5  Co.  2.  Part  30.  6  Co.  47.  9  Co.  12.  34. 
1 1  Co.  II,  13,  20.  By  the  fht.  23  Car.  2.  c.  24.  the  father 
maydifpofeof  his  child  or  children  until  21,  although  the  fa- 
ther be  under  21,  fee  Vaugh.  Rep.  177.  a  good  expofition 
upon- that  flat,  fee  2  Blackft.  &om.  ca]^.  5.  fol.  67,87, 97.] 
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B  O  Y  T  O  N's    Cafe. 

Mich.  3  4  and  35  Eliz. 
In  the   King's   Bench. 


THOMAS  BOTTON,  clork,  parfon  ofHcffct  in  Suf-  Moor  195. 
folk,  brought  an  audita  qiunla  againft  Witliam  An« 
drews  and  Lewis  Sympfon,  fetcing  forth  bow  the  defendants 
in  the  King's  Bench  had  recovered  againft  the  plaintiff  50 1. 
debt  and  damages,  and  that  after  the  judgment,}?/'/.  2.  Julii^ 
31  Eliz.  at  Bury  St.  Edmunds»  in  the  county  of  Suffolk,  with- 
in  the  liberty  and  franchife  of  Sir  Roger  Townfliend,  Knt* 
^d  William  Dixe,  Efq.  by  Purdey  and  Dey,  virtute  cujufdam 
warranii  nuper  antta  eiJiUm  pradiéfts  Rûfirg  (^  ^JP  faéi'j  vir^ 
tuti  cujufdam  warranti  etfdim  Roger*  (^  WilF  per  Phttippum  Til' 
my  Arnâf  tunc  viaconf  pradi£f  conf  Suff.fuhjigif  officii  fui  con» 
fiSC^  de  li  fupir  quodam  hrovi  di  capias  ad  faiisfaciindum  pra» 
faf  fFilUtlmo  Andrews  (^  Lodmco  Sympfon  de  dtbif  bf  damnis 
prad'^  ad  prêftcutionem  ipfius  fVilP  Andrews  ^  Lùdêvi^  a  prad^ 
carta  nêfira  eeram  nobis  emanan\  et  vie*  preediff  Suffi  nuper  direû\ 
lie.  the  laid  Tho.  Boyton  was  taken  and  arrefted  in  execut. 
until  the  faid  Roger  and  Will.  Dixe»  the  laid  Tho.  Boytoa  at 
Lambeth  in  the  county  of  Surry,  the  faid  debt  and  damages 
not  fatisfied,  extra  prifonam  pradiâf  evaderg  ^  ad  largum  quo 
voluit  ire  permiferunt.  The  defendants  pleaded,  that  the  faid 
Roger  and  Will.  Dixe,  non  permifcrunt  eundem  Tho.  Boyton 
extra  prifonam  prad*  evader e^  (^  ad  largum  ire  quo  voluity  moda 
t^  forma  prout^  C^r.  And  thereupon  the  jury  ^ve  a  fpecial 
verdiâ  to  this  effe£l;  that  the  plaindff  was  in  execution 
prout^  ^e.  and  that  the  faid  Roger  and  William  Dise,  Bailiffs 
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of  the  faid  franchifc  adduxerunt  him  to  Wcftmînftcr  within 
the  county  of  Middlefcx,  dit  Luna  ante  ntorn*  brevis  di  capias 
ad  futiifaciend\  (the  day  of  the  return  being  die  Luna  poft 
craftin'  Ânimarum)  fo  that  the  Bailiffs  miftook  the  day  of  re- 
turn ;  and  that  the  faid  Bailiffs,  in  the  intejrim,  before  the  re- 
turn of  the  writ,  at  the  reqùeft  of  the  plaintiff,  carried  him 
to  Lambeth  within  the  county  of  Surry  ;  which  town  of  Lam- 
beth is  next  adjoining  to  Weftminfter,  but  out  of  the  way,  and 
not  in  the  way  from  the  county  of  Suffolk  to  Wcftminfter. 
And  that  at  the  return  of  the  faid  writ  the  Bailiffs  did  deliver  the 
faid  Boyton  to  the  prifonof  the  King's  Bench  by  virtue  of  the 
faid  writ  ;  and  that  the  plaintiff,  from  the  time  of  the  arreft, 
until  the  return  of  the  faid  writ  and  delivery  of  him  to  the 
.prifon  aforefaid,  did  remain  and  continue  with  the  Bailiffs  by 
virtue  or  colour  of  their  warrant.  And  whether  on  the  whole 
matter Ihe  plaintiff  were  at  large  atid  out  of  prifon,  was  the 
qucftion  :  and  judgment  was  againft  the  plaintiff;  and  in  this 
pafe  thefe  points  were  unanimoufly  refolved  by  the  court. 

Firft,  it  was  objeâed,  that  the  command  of  the  writ  of  capiat 
fid fatisfaciendum  was  to  have  the  body  of  thé  plaintiff  at  the 
Court  of  King's  Bench,  which  then  was  at  WeftminAer  ;  and 
for  as  much  as  they  carried  the  prifoner  beyond  Weftminfter, 
that  is  to  fay,  to  Lambeth  in  another  county,  which  was  not 
warranted  by  the  writ,  it  muft  of  ncceffity  be  an  efcape  :  for 
|he  writ  gave  them  authority  to  bring  him  to  Wcftminfter,  for 
there  was  the  King's  Bench  i  and  therefore  when  they  carry 
him  farther,  to  Lambeth  in  another  county,  it.  is  without 
warrant,  and  by  confequence  an  efcape  ;  for  the  Bailiffs  could 
fiot  have  the  cuftody  of  him  there  as  Bailiffs  of  the  franchife, 
for  that  was  out  of  die  ftanchife  \  and  by  force  of  the  writ  they 
could  not  have  cuftody  of  him,  becaufe  they  have  not  purfued 
the  writ  \  and  if  the  Bailiffs  fliould  be  fuffered  to  carry  him  to 
Lambeth,  by  the  fame  reafon  they  may  carry  him  to  York,  or 
to  any  other  remote  part  of  the  realm,  at  their  pleafure. 

Secondly,  it  was  faid,  that  in  as  much  as  the  writ,  which 
\a  their  warrant,  was  to  have  his  body  at  the  court  of  King's 
Bench  fuch  a  day,  they  ought  to  bring  the  body  theufual  way 
to  Weftmiufier,  where  the  King's  Bench  then  was,  for  fo 
ynuch  is  implied  by  the  writ  ;  and  therefore  the  carrying  of  his 
body  to  Lambethr  in  another  county,  was  without  warrant» 
and  hj  confequence  an  efcape,  and  the  plaintiff  thereby  out 
ûf  their  cuftody. 

To  which  it  was  anfwered,  and  refolved  by  the  court,  that, 
firft,  there  was  a  difference  between  the  cuftody  of  one  in 
AKtcution  within  the  franchife  or  county  where  the  com- 
mon  gad  is,  or  the  office  of  the  Sheriff  or  Bailiffs  ex- 
iBBdf»  and  where  tiie  Sheriff  or  Bailiff  hath  the  cuftody 
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of  one  in  execution  out  of  their  franchifc  or  county,  as  în  the 
cafe  at  bar  by  force  of  a  writ  :  for  if  the  Sheriff  or  Bailiff  of  a 
liberty  affent  that  one  who  is  in  (a)  execution  and  under  his  (*)  iRolle'«8o6. 
cuftody  go  out  of  the  gaol  for  a  time,  and  then  to  return,  aU  she^*^!^*^** 
though  he  return  at  the  time,  yet  it  is  an  efcape.     So  if  the  cr.  Car.  1*4. 
Sheriff,  &c.    fuffer  him  to  go  by  bail  or  (6)  bafton,  for  the  s  Wiifoniçj. 
Sheriff  or  Bailiff  ought  to  keep  him  in  {c)  /aha  ^  arâa  cujlo^  PtoiK'b."^* 
dia.  And  the  flat,  of  Weft.  2.  cap.  1 1.  feith,  quod  car  or  i  manu-  -7.  ,/b:  " 
^pêniurin  {d)  ferrisf  fo  as  the  Sheriff  may  keep  them  who  are  "ob.  10a. 
in  execution  in  fetters  and  irons,  to  the  end  they  may  the  D^i\^shA**^'  *' 
fooner  fatisfy  tbcJr  creditors.     And  with  that  agrees  a  refolu-  cr.  ii«.  5  BeS. 
tion,  Trin.  24  H,  8.  by  the  adirice  of  Fitz -James  and  {e)  Nor-  «"  Keiw.  214. 
^ich,  C.  Juftices,  and  Fitzherbert  and  Spilman  Juftices,  that  ?:  ^*?^' j' *^7- 
by  the  law,  tbofe  who  are  in  execution  Ihall  not  go  at  their  (c)Hv^.io/ 
liberty  within  the  prifoh,  nor  out  of  the  prifon  with  the  keep-  »  Inft.  381. 
er,  but  (hall  be  kept  in  ftria  ward,  vide  Bytr  (/J  249.  b.  and  ^!jJ*.'s"lS'  ]'o 
the  ftatutes  of  2  R.  2.  cap.  12.  &  Weftm.  2.  cap.  1 1.     But  it  o.  Car.  46^!^* 
was  adjudged,  where  the  Sheriff  hath  one  in  execution  for  C0.Ut.260.  i. 
debt,  and  a  (g)  habeas  corpus  iffues  out  of  the  K.'s  Bench  to  have  '  |^^'*'*  ^' 
the  body  of  him  who  is  in  execution  in  the  fame  court  at  a  ccr-  (i;  j  Bu?ft.  145, 
tain  day,  by  force  of  which  writ,  the  Sheriff»  before  the  return  146'  D-it.  Sbcr. 
of  the  writ,  brings  his  body  to  an  inn  in  Smithfield  towards  J4°*  V^a*'*C* 
Wcftminfter,  and  the  prifoi>er  of  his  Own  head  goes  without  (ry^RoiViScy! 
any  keeper  to  Southwark,  in  the  county  of  Surry,  and  the  next  Dy.  249.  pi.  S4. 
niorning  comes  again  to  the  Sheriff  to  Smithfield,  and  at  the  (D^^^^^'^^oj. 
return  of  the  habeas  corpus  the  Sheriff  delivers  his  body  in  court  ;  poftw^ygf  b.  ^ 
this  was  no  efcape,  (g)  Dalt.  Sher. 

And  fo  it  was  adjudged  in  this  court  31  EHz.  in  Charnock's  '4'*  Moor  1^7.' 
cafe,  who  was  Sheriff  of  Bedford,  for  the  effeft  of  tl?e  com- 
mand of  the  writ  was  performed,  fcil,  to  have  his  body  in  the 
King's  Bench  fuch  a  day  ;  and  this  ilands  with  great  reafon, 
for  the  Sheriff,  &c.  may  more  ftrongly  guard  his  gaol,  than 
every  inn  or  other  place  through  which  he  travels  ;  a  foritori 
in  the  cafe  at  bar^  for  he  was  always  under  the  rufiody  of  the 
Bailiffs.  And  the  writ  doth  not  command  the  Sheriff  to 
bring  him  the  dire£l  or  ufual  way  to  Weftmminfler,  &c, 
but  only  to  have  his  body  in  the  King's  Bench,  &c.  fuch  a  day. 
And  therefore  if  one  be  Sheriff  of  two  counties,  and  hath  ar- 
reted and  taken  feveral  perfons  in  execution  in  the  feveral 
counties  by  force  of  feveral  capias  adfatisf,  direfted  to  him  ;  he 
may  in  that  cafe  bring  one  prifoner  out  of  the  one  county  in- 
to the  other,  to  carry  them  both  together  to  the  King's  Court 
at  Wcftmin.  without  any  efcape}  and  what  way  or  place  ti  c 
Sheriff  thinks  moftfure  for  him,  he  may  take. 

And  fomc  conceived  that  the  cafe  at  bar  was  ftronger,  be-  , 
caufe  the  prifoner  went  to  Lambeth  at  his  own  requeft  ;  and 
therefore   he  (hall  not  difcharge  himfelf  by  audita  querela 
in  this  cafe.     And  for  as  much  as  efcapes  are  fo  (hi)  penal  /'a;  Dalt.  Sher* 
to  Sheriffs,   Bailiffs  of  liberties,   and  Gaolers,  the  Judges  >43< 
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of  the  law  havç  always  made  as  kind  and  favourable  conftruc- 
tions  as  the  law  would  fufier,  in  favour  of  SheriflFs,  Bailiffs 
of  lilierties,  and  Keepers  of  prifons,  who  arc  oflScers  and 
miniflers  of  juflice.  And  to  the  intent  that  every  one  Oiould 
bear  his  own  (û)  burthen,  the  Judges  would  never  adjudge 
one  to  make  an  efcapc  by  any  flriÛ  cun(lru£lion. 

And  thcie^Oie  if  one  in  execution  eCcaipcB  out  of  prifon,  and 
flies  into  another  county,  it  may  be  argued  that  this  (hall  l>e 
an  efc;ipe,  aUhouj»h  he  be  re  taken  on  frefh  fuit,  becaufe  the 
bheriiK  cannot  have  the  cuftody  of  him  in  (^)  another  county, 
in  regard-he  is  not  Sheriff  there,  neither  doth  his  authority  ex- 
tend thither.  But  the  Judges.,  nevertbelefs,  will  adjudge  .it 
no  efcapc,  becaufe  the  SheiifFdid  all  he  could,  and  by  his  (r) 
frefh  fuit  hnth  re  taken  him  before  any  aûion  brought,  foia 
the  cafe  at  bar,  when  the  piifoner  is  once  out  of  the  proper 
county,  although  he  goes  into  anothei^county  which  is  not  iq 
the  way  to  Weftm.  where  the  K.*s  Bench  fus;  this,  by  a  fa- 
vourable confli  uflion  in  law,  is  not  an  efcape,  if  at  the  day  of 
the  icturn  he  have  the  body  of  the  de/endant  in  court.  And 
if  t|)e  bheiifF,  &c.  (hould  becompel'ed  to  bring  his  prifonersto 
the  k  's  Court  as  in  rg^fa  linea^  it  would  be  too  full  of  hazard 
and  very  dangerous  for  SheufTs,  &c. 

Secondly,  it  was  refolved,  that  if  one  in  execution  efcape 
of  his  own  wrong,  and  be  retaken,  he  fhould  never  have  an 
audita  {d)  querela  to  difcharge  himfelf  of  the  imprifonment, 
becaufe  he  Ihall  not  take  advant.  of  his  own  wrongs  and  in  fuch 
cafe  it  is  lawful  for  the  gaoler  to  re-take  him,  as  it  more  fully 
appears  in  the  following  cafe  :  and  where  it  was  objefted,  that 
the  writ  was  not  good,  becaufe  it  doth  not  appear  that  the  warr 
rant  made  by  the  BaiHfFs  was  in  writing  -,  for  the  words  of  the 
writ  are,  virtute  a'jufdam  warrûu/i,  and  doth  not  fay  in  writr 
ing,  as  hath  been  faiJ.  But  that  exception  was  difaliowed  by 
the  court  ;  f<  r  the  fentence  is,  (f)  virtute  cuju/dam  warrant! 
per  prafat'  R.  iîf  IV  faéï'  i^  dire£i\  àfc  by  which  wotds(JaéP 
tf  dite^')  is  implied  that  it  was  in  writing. 

Another  exception  to  the  writ  was  taken,  that  it  doth  not 
appear  thereby  when  the  judgment  was  given,  nor  when  the 
capiûs  ûd  faii {faciendum  iffued,  nor  when  it  was  returned,  fo 
that  it  might  appear  that  the  dçfendant  was  arretted  by  force  of 
it  after  the  tejUiil  the  writ,  and  before  the  return  of  it  ;  but 
that  exception  was  alfo  difaliowed  by  the  court;  for  as  much 
?s  it  {{)  appears  by  the  writ,  that  the  faid  Thomas  Boyton  the 
plaintiff,  i^rtute  brevix  prad*  captus  i^  arrefiatui  fuit  in  ixecu^ 
t'lone^  by  thefe  words  it  is  implied,  that  it  was  (awfi^Ily  and  du)]f 
done.  And  it  was  agreed,  that  writs  aie  more  compendious 
than  count*,  and  counts  than  other  pleadings,  for  writs  com- 
prehend the  cffeft  and  fubttance  without  circumdance  of  time 
or  place,  and  other  circumflançes.  El  id^o  duuntur  firevia^ 
fripier  eorum  brevitaterr^. 

Sir 
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Sir  GEORGE   BROWN's 

Cafe^ 

Hil.  Term.  36  Eliz,  in  B-  R.Rot.  440,    S^iSl^^? 


•¥  T  riLLIAM  SPENCER,  late  of  Swindon  in  the  county  wUt^  tU 

W  aforefaid,  Yeoman,  and  Thomas  Spencer,  late  of 
Swindon  in  the  county  aforef.  Yeoman,  were  attached  to  an- 
ifwer  James  Lynch  of  a  plea  wherefore  with  force  and  arms 
they  entered  into  one  meiTuage,  one  barn,  one  garden,  eighty 
acres  of  land,  eighty  acres  of  meadow,  and  eighty  acres  of 

Êadure,  with  the  appurtenances,  in  Swindon,  which  George 
irown,  Knt.  to  the  aforef.  James  demifed  for  a  term  which  is 
not  yet  ended,  and  ejeâed  him  from  his  farm  aforefaid,  and 
other  harms  did  unto  him,  to  the  grievous  damage  of  the  faid 
Jarne^,  and  againft  the  peace  of  the  lady  the  now  Queen,  &€• 
and  whereupon  the  faid  James,  by  Thomas  CowperTiis  attor* 
Tiey,  complaineth,  that  whereas  the  aforef.  George  Brown  on 
the  2ad  day  of  0&  in  the  35th  year  of  the  reign  of  the  now 
Q^at  Swindon  aforef.  had  demifed  to  ^he  faid  James  the  tene- 
ments aforef.  with  the  appurtenances,  to  have  and  to  hold  the 
fame  tenements,  with  the  appurtenances,  to  the  faid  James  and 
his  afligns,  from  the  feaftof  St.  Michael  the  Archangel  then 
laft  pad,  until  the  end  and  term  of  four  years  from  thence  next 
^nfuing»  and  fully  to  be  completed  :  by  virtue  of  which  iaid 
demife,  tbp  faid  James  entered  into  the  tenements  aforefaid 
with  the  appurten.  and  was  thereof  poiTefled  ;  and  being  fo  pof* 
(efledi  thereof  the  aforef.  Will,  and  Tho.  afterwa.  that  is  to  fay» 
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on  the  aid  day  of  Ouober  aforcfaid  in  the  3sth  year  aforef. 
with  force  and  arms,  Sec.  entered  into  iKc  tenements  aforefaid, 
vrith  the  appurtenances»  ^which  the  faid  George  Brown  to  the 
faid  James  in  form  aforefaid  demifed  for  the  term  aforefaid, 
which  is  not  yet  ended,  and  ejeâed  him  the  faid  James  from 
his  farm  aforefaid,  and  oiher  harms,  &c,  to  the  grievous 
damage,  dec.  and  againft  the  peace,  &c.  whereupon  he  faith 
that  he  is  injured,  and  hath  damage  to  the  value  of  20I.  and 
therefore  he  bringeth  fuît,  &c.     And  the  aforef.  William  and 
Thomas  by  John  Paxton  their  attorney  come,  and  defend  the 
force  and  injury,  when,  &c.  and  fay  that  they  are  not  gulity 
of  the  trcfpafs  and  cjc£kment  aforef.  as  the  aforef.  James  above 
agatnft  them  coknplaineth  :  and  of  this  they  but  themfelves 
upon  t^e  country  ;  and  the  aforef.  James  Iikewile,  &c.  There- 
fore it  is  commanded  to  the  Sheriff,  that  he  cau(ê  to  come  here 
in  eight  days  of  the  Purification  of  the  blcflcd  Mary  12  good 
and  lawful  men,  &c.  by  whom  the  truth,  &c.  and  who  neither, 
&c.  to  recognife,  &c.  becaufe  as  well,  &c.  Afterward  the  pro- 
cefs  between  the  parties  aforf.  was  continued  of  the  plea  aforef« 
by  the  jUrofs  bet^reen  them  put  being  rcfpited  here  until  this|day, 
that  is  to  £ay,  in  eight  days  of  St.  Mich,   in  the  37th  year  of 
the  reign  of  the  lady  the  now  Q^unlefs  the  Juftice  of  the  lady 
the  Q^  affigned  to  take  the  aflizes  in  the  county  aforef.  by  the 
the  form  of  the  flat,  upon  Thurfdav  the  lyih  dayt)f  July  laft 
pad,  at  New  Sarum  in  the  county  amref.  firll  came.   And  now 
here  at  this  dav  come  as  well  the  aforef.  James  Lvnche,  as  the 
aforef.  Will,  opencer  and  Thomas  Spencer  by  tneir  attornies, 
aforef.  and  the  aforef.  Juftices  of  affizc  before  whom,  &c.  fent 
îiere  their  record  in  thcfc  words  j  afterw.  at  the  day  and  place 
within  contained  before  Thd.  Walmefley',  one  of  the  Juftices 
of  the  lady  the  CLof  the  Bench,  and  Ed.  Fcnner,  one  of  the 
Juftices  of  the  faia  ladv  the  Q.  afCgned  to  hold  pleas  before  the 
P^herfelf  Juftices  of  tne  lady  the  Q.  affigned  to  take  the  affizes 
m  the  county  of  Wilts,  by  torm  of  the  ftatute,  &c.   came  as 
y^dl  the  within  named  James  Lynche  as  the  faid  within  writ- 
ten Will,  Spencer,  and  Tho.  Spencer  by  their  attornies  within 
mentioned  ;  and  the  jurors  of  the  jury  whereof  within  mention 
is  made  being  called^  fomeof  them^  that  is  to  fay,  William 
Garret  of  Shaw,  Gent.  William  Bury  of  Crickland,  Thomas 
Buckley  of  Nether  Havenj  Gent.  William  Morfc  of  Hjiydon, 
John  ^foy(e  of  Grafton,   Richard  Legge  of  Nether  Haven. 
Thomas  Smith  of  Rennet,  Thomas  Sloper  of  Mounton,  and 
William  Gouldefborobgh  of  the  fame  came,  and  are  fwom  ot 
the  fame  jury,  and  beoaute  that  the  reft  of  the  jurors  of  the 
jury  did  not  appear,  therefore  others  of  the  i!anders-by,  chofen 
b|  the  Sheriff  of  the  county  afoiefaid  at  the  rcqiietlof  the  faid 
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Jama,  and  by  the  command  of  the  Juftices  aforef.  were  newt 
Jyput,  whofe  names  to  the  panel  within  written  are  filed,  ac* 
cording  to  the  (tat.  in  fuch  cafe  lately  made  and  provided  :  and 
the  jurors  fo  of  new  put,  that  is  to  lay,  Thomas  Sringer,  Will. 
Bundy,  and  Will.  Hafcall,  being  likewife  called  came,  who 
to  fay  the  truth  of  the  nlatter  within  contained,  together  with 
the  other  jurors  aforef.  firfl  ioi^nelted,  being  chofen,  cried 
and  fworn,  lay  upon  their  oath,*tfaat  the  aforef  Will.  Spencer 
is  not  guilty  o(  the  trefpafe  and  ejeûm.  within  written,  as  die 
JTaid  Will,  hath  within  alledged^  and  further  the  laid  jurors, 
as  to  all  thctrefpafsandejeûm.  aforef.  within  written,  except  the 
trefpafs  and  ejeâm.  in  the  mefiiiape  within  contained,  and  26 
acres  of  the' tenements  within  fpecified  by  the  aforef.  Thomas 
Spencer  within  fuppofed  to  be  done,  they  fay  upon  their  oath, 
that  the  faid  Thd  is  not  thereof  guilty,  as  the  faid  Tho.  like- 
wife  thereof  within  alledgeth  ;  and  as  to  the  trefpafs  and  eje£l- 
ment  within  fpecified  in  the  aforef.  mefluage  and  2b  acres  of 
land  within  fuppofed  to  be  done,  the  fame  jurors  fay  upon  their 
oath,  that  long  before  the  within  written  time  when  it  is  fup* 
pofed  the  trefpafs  and  ejcâroent  aforef.  to  be  done,  one  Rich. 
Bridges,  Knt.  was  feifed  as  well  of  the  aforef.  mefluage  and 
26  acres  of  land  with  the  appurtenances,  as  of  the  refidue  of 
the  other  tenements  within  written,  with  the  appurtenances,  in 
his  demefne  as  of  Ice  ;  and  being  fo  feifed  thereof  the  bid 
Rich,  long  before  the  time  aforef.  when,  &c.  by  his  certain 
trriting  of  feoffment  indented,  in  confideration  of  a  certain 
jointure  of  one  Johanna  his  wife,  daughter  of  Will.  Spencer, 
Knt.  deceafed,  then  afterwards  to  be  had  and  made,  gave  and 
granted,  and  in  his  faid  writing  indented  confirmed  to  John 
Winchoombe  the  elder,  of  Newbury,  in  the  county  of  Berks, 
and  John  Knight  of  Newbury  aforei.  the  aforef.  mefluage  and 
26  acrea  of  land,  in  which,  &c.  (amongft  other  things,)  to  have 
and  to  hold  the  faid  mefluage  and  26  acres  of  land,  in  which, 
&c.  (amongft  other  things,)  to  the  faid  John  Winchcombe 
and  John  itnight,  their  heirs  and  affigns  for  ever,  neverihe* 
lefs  under  this  condition  following,  that  is  to  fay,  that  the  faid 
John  Winchcombe  and  John  Knight,  within  one  month  next 
cnfuiog  after  the  date  of  the  faid  writing,  by  their  fuflicienc 
writing  in  law,  as  by  the  learned  couniel  in  the  law  of  the 
faid  Kichard  firidges  it  (hould  be  advifed,  Ihould  give,  grant, 
and  deliver  the  aforcfaid  mefluage  and  26  acres  of  land,  in 
which,  &c.  (amohgft  other  things,  to  the  faid  Richard  and 
the  faid  Johanna  his  wife;  to  have  and  to  hold  the  fiiid 
mefloajtc  and  26  acres  of  land,  in  which,  &c.  (amongft 
other  things»)  to  the  faid  Richard  and  the  faid  Johanna 
bis  wife,  and  to  the  heirs  of  the  bodies  of  the  faid 
Richard  and  the  faid  Johanna  his  wife,  betwixt  the  faid 
l^ichard  and  the  laid  Johailna  ^wfully  begotten  i  and  for 
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defauTc  of  fuch  i^ae,  the  remtinder  thereof  to  the  right  heirs  of  the 
aforef.  Richard  for  ever,  of  the  chief  lords  of  the  fee  by  the  £èr-- 
vices  thereof  due  and  of  right  accoftoroedy  as  by  the  faid  writing 
of  feoffment  indented,  (e?    ed  with  the  feal  of  the  faid  Richard 
Bridges,  and  bearing  date  the  23d  day.of  Janosry  in  the32d  year 
of  the  reign  of  the  Lord  Henry  the  6th,  late  King  of  England,  to 
the  jurors  aforef.  in  evidence  fliewed,  more  fully  appeared!  ;  mod 
that  by  virtue  of  the  faid  feoiFinent,  the  aforef.  John  Winchcombe 
and  John  Knight  were  feifed  of  the  aforef.  meffttagç  and  26  acres  of 
land,  in  which,  &c.  (amongft  other  things)  in  their  demefne  as  of 
fee,  upon  the  condition  aforefaid:  and  further  the  jurors  aforef. 
fay  upon  their  oath,  that  the  faid  John  Winchcombe  and   John 
Knight  being  fo  feifed  thereof  long  before  the  sforef.  time,  when, 
^c.  and  within  the  faid  one  month  next  enfuing.  after  the  date  of 
the  faid  writing  of  feoffment  indented  at  WaJcot  aforefaid   in  per« 
formance  of  the  condition  aforef.  and  at  the  requeft  of  the  faid 
Kicb.  Bridges,  by  their  certain  writing  indented  or  feolFmenr,  con- 
veyed, enfeoffed  and  delivered,  and  by  their  fame  writing  indent- 
ed, did  confirm  to  the  aforef.  Rich.  Bridges  and  Johanna  his  wife 
the  aforef.  mefluage,  and  26  acres  of  land,  in  which,  &c.  (amon^ 
other  things  ;)   to  have  and  to  hold  the  aforef.  mefTuage,  and  26 
acres  of  land,  in  which.  Sec,  (amongft  other  things)  to  the  aforef. 
R.  Bridges  and  Johanna  his  wife,  and  the  heirs  of  the  bodies  of 
them  the  faid  Rich,  and  Johanna  betwixt  them  lawfully  begotten  ; 
and  for  default  of  fuch  iflue,  the  remainder  thereof  to  the  righc 
heirs  of  the  faid  R.  Bridges  for  ever,  of  the  chief  lords  of  the  fee  by 
the  fervices  thereof  due,  and  of  right  accuftomed,   as  b^  the  faid 
writing  of  feoffment  indented»  fealed  with  the  feals  of^  the  faid 
John  winchcombe  and  John  Knight,  and  bearing  date  the  6th 
day  of  February  in  the  3  2d  year  of  the  reign  of  the  aforef.  late 
King  Henry  the  8th  aforef.  and  to  the  jurors  afbref.  in  evidence 
Ihewed,  it  more  fully  appesreth  :  and  that  by  virtue  of  the  faid 
feoffment,  the  aforef.  Rich.  Bridges  and  Johanna  were  feifed  of  the 
aforef.  meffuage  and   26  acres  of  land,  in  which,  Stc.  (amoDgft 
other  things)  in  their  demefne  as  of  fee^tail,  that  is  to  fay»  to  the 
faid  Rich,  and  Johanna,  and  the  heirs  of  their  bodies  between  them 
lawfully  begotten  ;  the  remainder  thereof  to  the  right  heirs  of  the 
faid  Rich,  as  above  is  faid  ;  and  the  faid  Rich,  and  the  faid  Johan- 
na being  fo  feifed  thereof  had  iffue  of  their  bodies  between  them 
lawfully  begotten,  one  Anthony  Bridges  their  Ion  yet  living  and 
in  full  life  being,  that  is  to  fay,  at  Weft  ShefFord  in  the  county  of 
perks  ;  and  that  afterwards,  and  before  the  faid  dme,  when,  &c. 
the  aforefaid   Richard  Bridges  and  Johanna  being  feifed  of  the 
aforefaid    meftuage    and    26   acres   of   land,   in    which,^    &c. 
(amongfl  Other  things,)    in  form  aforefaid,  the  faid    Richard 
before  the   aforefaid    time,   when,  3tc.    at  Ludgerfhall  in  the 
faid  county  of  Wilts,  of  fuch  his  eftate  died  thereof  feifed  :  and 
the  aforefaid  Johanna  him  furvived  and  held  herfelf  im  in  the 
aforefaid  meffuage  and  26  acres  of  land,  in  which»  ^c  (amongft 
Othçr  (hiiigs)  and  w|is  U^eieof  fole  feifed  in  her  demefne  as  of 
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fee-tail  in  form  aforef.  the  remainder  thereof  over  as  before 
is  faid  :  and  further  the  jurors  aforef.  fay  upon  their  oath,  that 
the  faid  Johanna  being  fo  feifed  thereof  the  aforef.  Anthony 
Bridges  on  the  4th  day  of  December  in  the  32d  year  of  the 
reign  of  the  faid  lady  the  now  Q^at  Walcot  aforef.  by  his  in- 
denture made  between  the  aforef.  Anthony  Bridges,  fon  of 
the  aforef.  Richard  and  Johanna,  and  Barbara  then  wife  of  the 
faid  Anthony,  and  one  Edward  Langford^  Gent,  by  the  name 
of  Anthony  Bridges  of  Weft  Shefibrd,  otherwife  Great  Shef- 
ford>  in  the  county  of  Berks,  Efq.  and  Barbara  his  wife,  and 
Edward  Langford  of  Lincoln's  Inn,  Gent,  of  the  one  part,  and 
one  George  Brown,  Knt.  by  the  name  of  George  Brown,  Efq. 
iecond  fon  of  the  Right  Hon.  Anthony  Vifcount  Brown,  Knt. 
of  the  moft  noble  order  of  the  Garter,  of  the  other  part  ; 
which  other  part  fealed  with  the  feals  of  the  faid  Anthony 
Bridges,  Barbara,  and  Edward  Langford,  bearing  date  the 
lame  day  and  year,  to  the  jurors  aforef.  in  evidence  (hewed» 
it  was  covenanted,  granted,  condefcended  unto,^  concluded 
and  fully  agreed  by  and  between  the  faid  parties  to  the  faid  in- 
denture, in  manner  and  form  following  $  that  is  to  fay,  that 
the  faid  Anthony  Bridges  fon  of  the  faid  Richard  Bridgçs  and 
Johanna,  and  Ed.  Langford,  covenanted  and  granted  for  them- 
ielves  their  heirs  and  afligns,  to  and  with  the  aforef.  George^ 
Brown,  his  heirs  and  afligns,  by  the  fame  indenture,  that 
they  the  faid  Ahth.  Bridges  fon  of  the  aforeC  Rich.  Bridges 
and  Johanna,  and  Barbara,  together  with  the  aforef.  Edward 
Langford  before  Eafter  term  then  next  following,  would  levy 
and  acknowledge  before  the  Juftlces  of  the  faid  lady  the  (^of 
the  Bench  at  Weftm.  a  certain  fine  or  diverfe  fines  with  pro- 
damations,  according  to  the  courfe  of  fines  in  the  faid  court 
ufed,  to  the  aforef.  George  Brown,  of  all  that  manor  of  Kint* 
bury,  with  all  and  fingular  the  rights,  members  and  appurt. 
in  the  aforef.  county  of  Berks  ;  and  of  all  the  mefluages,  lands 
and  tenem.  rents,  fervices,  advowfons,  patronages,  liberties, 
privileges,  profits  and  hereditaments,  with  all  and  fingular 
their  appurt.  to  the  faid  manor  belonging  or  appertaining,  and 
alfo  of  the  afereC  whole  tenem.  within  Reified,  by  the  name 
of  the  lands,  tenem.  and  hereditam.  with  the  appurt.  called  or 
known  by  the  name  of  Walcot,  lying  in  Swindon  within  writ- 
ten, whereof  the  aforef.  mefiuage  and  26  acres  of  lands  then 
were  and  yet  are  parcel  :  a^  alfo  of  all  the  mefluages,  cottages, 
lands,  tenem.  rents,  fervices  and  hereditaments  whatfoever  to 
the  fame  belonging,  occupied,  reputed,  demifed  or  taken  as 
part  or  parcel  ther^,  by  the  name  of  40  mefluages,  20  tofts,  r 
doveboufe,  30  gardens,  20  orchards,  1000  acres  of  land,  300 
acres  of  meadow,  1000  acres  of  pafture,  i  coo  acres  of  wood,  500 
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acres  ef  furze  and  heath»  and  403.  of  free  reht»  with  the  zp'^ 
purtenances  in  Kintburf»  Holt,   Hunger  ford,  Walcot,  andr 
Swindon,  in  the  counties  of  Berks  and  Wilts;  or  by  what(b- 
ever  number  of  acres,  either  fole  or  together  with  any  other 
manors,  lands,   tenements  and  hereditaments^  and  that  the 
aforef.  fine,  or  the  aforef,  fines,  concerning  the  prçmifes  in  the 
laid  indenture  before  mentioned,  and  the  execution  of  the  fine 
or  fines  fliould  be  and  enure  to  the  u(e  of  the  iaid  'Geo.  Brown 
his  heirs  and  affigns  for  ever,  and  to  no  other  ufe,  intent  ot 
pnrpofe  :  and  the  £iid  jurors  further  fay,  that  in  performance 
and  accompii(hment  of  the  covenant  and  agreement  in  th^ 
faid  indenture,  betveen  the  faid  Anthony  Bridges  the  fon  of 
,  the  faid  Richard  and  Johanna,  Barbara  and  Edward  Langford^ 
and  the  faid  George  Brown  in  form  aforef.  mentioned,  after- 
wards, and  before  the  aforeC  Eafter  term,  that  is  to  fay,  in  the 
term  of  Sti  Hilary  in  the  32d  year  of  the  reign  of  the  faid  lad^ 
the  now  Q.  aforef.  a  certain  fine  was  levied  m  the  court  of  the 
faid  lady  the  (^  at  Weftm.  in  the  faid  county  of  Middielez, 
before  Edmund  Anderfon,  Francis  Windham,  Will.  Periam» 
and  Thomas  Walmfley,  then  Jufticcs  of  the  faid  lady  the  Q^ 
and  other  the  lad^  the  Q/s  faithful  people  then  there  prefcnt» 
between  the  aforef.  George  Brown  plaintiff,  and  the  aforefaid 
Anthony  Bridges  (fon  of  the  faid  Richard  and  Johanna^)  and 
Barbara  his  wife,  and  Edward  Langford,  Gent,  deforceants^ 
of  the  whole  tenements  in  the  faid  indenture  fpecified,  where* 
of  the  (aid  mefluage  and  a6  acres  of  land  are,  and  at  the  time 
of  the  levying  of  the  faid  fine  were  parcel  (amongft  other 
things)  by  the  names  of  the  manors  of  Kintbury  and  Fally, 
otherwife  Great  Fally,  with  the  appurtenances,'  and  60  mcf* 
fuages,  20  tofts,  3  dove*hou(es,  40  gardens^  50  orchards,  4000 
acres  of  lands,  300  acres  of  meadow,  4000  acres  of  pafturct 
300  acres  of  wood,  1000  acres  of  furze  and  heath,  and  61. 
13$:  4d.  of  rent,  with  the  appurten.  in  Kintbury,  Holt,FaUy^ 
otnerwife  Great  Fally,  Hungerford  and  Wed-Sheffbrd,  other* 
wife  Great  SheiFord  :  as  alfo  of  the  re£lory  of  Great  Fally  with 
the  appurtenances,  and  free  warren  and  liberty.of  a  park  in 
Weft-Sheffbrd,  otherwife  Great.Sheffi>rd  *,  and  alfo  the  free 
fifhery  in  Kentiet  in  the  county  of  Berks^  and  of  the  manor  of 
Buddefden,  with  the  appurtenances,  and  ^o  mefluagcs,'  10  tofts, 
1 2  gardens,  8  orchards,  1 000  acres  of  land,  100  acres  of  mea- 
dow, 1000  acres  of  pafiure,  200  acres  of  wood|  500  acres  of 
furze  and  heath,  and  40s.  rent  with  the  appurtenances  in  Bu4« 
defden,   Ludgerlhall,  Walcot,  and  Swindon  in  the  county  of 
Wilts;  whereupon  a  plea  of  covenant  was  fummpned  be- 
tween them  in  the  faid  court,  that  is  to  (ay,  that  the  laid 
Anthony,  Barbara  and  Edward,  acknowledged  the  faid  nui-^ 
nors,  tenements)  hereditaments,  rents,  re£tory,  warren»  liberty 
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and  fifliery,  with  the  appurtennaces,  in  thefaid  fine  contained^ 
to  be  the  right  of  the  faid  'George,  as  thofc  which  the  faid 
George  Had  of  the  gift  of  the  faid  Anthony,  and  the  fame  re- 
mifed  and  quit- claimed  from  thefaid  Anthony,  Barbara,  and 
Edvirard,  and  their  h^irs,  to  the  aforef.  George  and  his  heirs  for 
ever.  And  befides  the  faid  Anthony  and  Barbara  granted  for 
them  and  the  heirs  of  the  faid  Anthony,  that  they  would  war« 
rant  to  the  aforef.  Geo.  and  his  heirs  the  aforef.  manors,  tene- 
ments, rents,  re£tory,  warren,  and  liberties,  and  fifhery,  with 
the  appurtenances  in  the  fame  Gne  contained,  againft  the 
faid  Edward  and  his  heirs  for  evers  and^for  that  recognition» 
releafe,  quit  claim,  warranty,  fine  and  concord,  the  faid  George 
granted  to  the  aforef.  Edward  a  certain  yearly  rent  of  100 
pounds,  to  be  ifluing  out  of  and  in  the  aforef.  manors,  tene- 
ments, rent,  reftory,  warren,  liberties  and  fifhery,  with  the 
appurtenances  in  the  fame  contained  ;  and  the  fame  to  him  did""  • 
render  in  the  fame  court,  to  have,  and  to  hold,  and  perceive 
the  faid  yearly  rent  of  lool.  to  the  faid  Edward  for  the  whole  ^ 
life  of  the  faid  Johanna,  by  the  name  of  the  lady  Johanna 
Bridges,  mother  of  thefaid  Anthony,  at  the  feafl  of  the  An- 
nunciation of  the  blefied  Mary  the  Virgin,  the  Nativity  of  St. 
John  the  Baptift,  St.  Michael  the  Archangel,  and  the  Birth 
of  the  Lord,  by  equal  portions  yearly  to  be  paid  for  the  whole 
life  of  the  faid  Johanna  ;  the  firft  payment  whereof  to  begin 
ftt  the  firft  of  the  feafts  aforef.  which  next  after  the  deceafe  of 
the  faid  Anth.  (hould  happen  to  be,  and  if  it  Oiould  happen  the 
faid  yearly  rent  of  roc  1.  or  any  part  thereof  to  be  behind  in  part 
or  in  all  after  any  of  the  aforef.  feafts,  in  which  (as  before  is  faid) 
it  ought  to  be  paid,  not  paid  by  thç  (pace  of  30  days  ;  that  then 
and  fo  often,  the  faid  Geo.  and  his  heirs  (hould  forfeit  to  the  faid 
£dw.4l.  15  s.  nomine  pcena^  as  often  as  the  faid  yearly  rent  of 
lOol.  or  any  parcel  thereof  fo  to  be  behind  fhould  happen,  and 
that  then  and  fo  often  it  (hould  be  well  lawful  to  the  faid  Ed  w« 
all  the  life-time  of  the  faid  Johanna,  into  the  aforef.  manors, 
tenements,  rents,  reûory,  warren,  liberty,  and  fi(hery,  with 
the  appurtenances  in  the  faid  (ine  cqntained,  and  every  part  and 
parce^thereof,  to  enter  and  diftrain,  and  the  diftrefles  fo  there 
taken  and  had,  lawfully  to  leadr  carry  away,  and  drive,  apd 
the  fanie  to  keep»  until  as  well  of  the  aforfaid  yearly  rent  of 
100  L  with  the  arrearages  thereof,  if  any  (hould  be,  as  of  the 
aforefaid  4I.  15s.  nomine  pœna^  as  before  is  faid,  he  (hould 
be  fully  fatisfied  and  paid.  Alfo  the  aforefaid  George 
granted  to  the  aforefaid  Anthony  and  Barbara  the  aforefaid 
manors  of  Buddefdcn  and  Fally,  otherwifc  Great  Fally, 
with  the  appurtenances  and  20  mefluages,  10  tofts,  10  gar- 
dens, 6  orchards,.  1000  acres  of  land,  100  acres  of  mea- 
dow, 1000  acres  of  pallure,    100  acres  of  wood,  500  acres 
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cJf  furze  and  heath,  and  50s.  rent,  with  the  appurtenances  in 
Buddefden,  Ludgerfliall,  Fally,  otherwifc  Great  Fally,  and 
Weft  Shefford,  and  the  reftory  of  Great  Fally,  with  the  ap- 
purtenances, and  free  warren,  and  liberty  of  a  .park  in  Weft 
Shefford,  otherwife  Great  ShefFord  aforel.  parcel  of  the  ma- 
nors, tenements  and  rent  aforet  with  the  appurtenances  in  ihm 
faid  fine  contained  ;  and  the  fame  did  render  in  the  (âme 
court  i  to  have  and  to  hold  to  the  faid  Anthony  and  Barbara, 
of  the  chief  lords  of  the  fee,  by  the  fervices  which  to  thofc 
manors,  tenements,  rent,  reûorîes,  warren,  and  liberty  of  park 
do  belong,  for  the  whole  lives  of  the  faid  Anthony  and  Bar- 
bara, and  to  the  longeft  liver  pf  them,  without  impeachment 
of  any  wafte,  for  the  whole  life  of  the  faid  Anthony  :  and 
after  the  deceafe  of  the  faid  Anthony  and  Barbara,  the  fame 
xnanors,  tenements,  rent,  reftories,  warren,  and  liberties  of 
park,  with  the  appurtenances,  wholly  to  return  to  the  faid 
George  and  his  heirs  ;  to  be  holden  of  the  lords  of  the  fee, 
by  the  fervices  which  to  thofc  manors,  tenem.  rent,  rcftory, 
warren  and  liberties  of  park  belonging,  for  ever:  and  the  aforef. 
jurors  further  fay  upon  their  oath  aforef  that  the  faid  Johanna 
being  feifed  of  thefaid  mefluage  and  26  acres  of  land»  (amongft 
other  things,)  with  the  appurien.in  form  aforef.  the  faid  Johan. 
afterwards,  and  before  the  within  written  time  when,  ^c  on 
the  7th  day  of  Oûober  in  the  gad  year  of  the  reign  of  the  faid 
lady  the  now  Q;  at  Swindon  aforef  by  her  certain  indenture  of 
demife,  between  the  fame  Johanna,  by  the  name  of  Jane 
Harcourt  of  Ludgerfliall  in  the  county  of  Wilts,  widow,  othc- 
wife  named  the  lady  Johanna  Bridges  of  Ludgerfliall  in  the 
county  of  Wilts,  widow,  of  the  one  party,  and  Edward  Bridges, 
Efq.  Will.  Bridges,  and  Anthony  Bridges,  fonsof  the  faid  Ed- 
mond, and  their  affignces,  of  the  other  party  made  ;  which 
indenture  is  dated  the  21ft  day  of  Auguft  in  the  ;^2d  year  of 
the  reign  of  the  faid  lady  the  now  Q^aforef  as  well  for  and  in 
confideration  of  the  furrenderof  one  indenture  of  demife  be- 
fore then  granted,  of  all  and  fingular  the  premifes  in  the  faid 
indenture,  to  the  aforef.  Johanna  then  after  demifed,  or  to  be 
demifcd  of  19  years  and  more  then  to  come  and  not  expired, 
which  the  aforef.  Edmund  before  that  time  had  and  enjoyed, 
as  of  a  former  indenture  of  demife,  at  or  before  the  fealing 
and  delivery  of  the  faid  iridenture  then  in  evidence  fliewed, 
the  aforefaid  Edward  Hridges  Jjad  furrendered  and  delivered 
into  the  hands  and  poiTeifion  of  the  faid  Johanna,  as  for  divers 
other  good  caufes  and  confiderations  the  fame  Johanna  fpe- 
cially  movinp:,  demifcd,  granted  and  to  farm  let  to  the  faid 
Edward  Bridges,  William  Bridges,  and  Anthony  Bridges, 
fons  of  the  faid  Edmund,  the  aforefaid  meffuage  and  a6 
acres  of  land  with  the  appurtenances,  (amongft  other  things  ;) 
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to  have  and  to  hold  the  aforefaid  mefluage,  and  fl6  acres  of 
bnd  (amongft  other  things)  to  the  aforefaid  Edmund,  Wil- 
liam, and  Anthony  Bridges,  the  aforcf,  two  fons  of  the  (aid 
Edmund  Bridges,  for  the  term  of  their  natural  lives,  and  for 
the  term  of  the  life  of  the  longeft  liver  of  them,  and  every  of 
them  fucceflively  to  be  enjoyed,  yielding  and  paying  thcreiore 
yearly,  during  the  faid  term,  to  the  aforef.  Johanna,  under  and 
by  the  name  of  Jane  Harcourt,  her  heirs,  andai&gns,  4I.  and 
ad.  of  good  and  lawful  money  of  England,  at  the  two  ufual 
feafts  or  terms  of  the  vear,  that  is  to  iky,  at  the  feaft  of  the 
yinnuQciation  of  the  bleifed  Mary  the  Virgin,  408.  and  id. 
and  at  the  feaft  of  St.  Michael  the  Archangel  the  like  fum  of 
40s.  and  id.  refidue  of  the  aforelaid  4I.  and  ad.  as  by  the 
faid  indenture  of  demife  to  the  faid  jurors  in  evidence  (hewed 
more  fully  appeared,  by  virtue  of  which  demife  the  faid  Ed- 
mund Bridges,  William  Bridges,  and  Anthony  Bridges,  fons 
of  the  (aid  Edmund,  were  feifed  of  the  aforefaid  mefluage  and 
26  acres  of  land  within  written,  as  the  law  requiretb  :  and 
further  the  (aid  jurors  fay  upon  their  oath,  that  the  aforef.  mef- 
&age,  and  26  acres  of  land  within  fpecified,  and  the  reft  of 
the  tenements  in  the  faid  indenture  of  demife,  by  the  faid  Jo- 
hanna under  and  by  the  name  of  Jane  Harcourt,  to  the  uid 
Edmund,  William  and  Anthony,  fons  of  the  faid  Edmund, 
in  form  aforefaid  demifed,  were  not  ufually  demifed  for  the 
greater  part  of  20  years  next  before  the  fame  demife  (as  be- 
fore is  faid)  made  for  fo  little  rent,  as  by  the  aforefaid  inden- 
ture thereof  now  in  evidence  fiiewed,  in  form  aforef.  was  re- 
(erved  :  azld  the  afore(àid  jurors  further  (ay  upon  their  oath, 
that  the   afore(aid  Johanna  afterwards,  and  before  the  faid 
.time  when,  &c.  that  is  to  fay,  on  the  29th  day  of  September 
in  the  35th  year  of  the  reign  of  the  (aid  lady  the  now  Q^  at 
Ludgerfhal  aforefaid  died  :  after  whofe  death  the  faid  George 
Brown  thereupon  entered  into  the  tenements  within  written, 
with  the  arourtenances  in  which,  &c.  upon  the  pofie(rion  o£ 
the  faid  Edmund  Bridges,  William  and  Anthony  Bridges, 
fons  of  the  faid  Edmund,  and  was  feifed  thereof  as  the  law 
requiretb  :  and  being  to  feifed  thereof  afterwards  and  before 
the  aforef.  time  wfaen,&c.  that  is  to  fay,  on  the  within  written 
22d  day  of  Odlober  in  the  35th  year  aforef.  demifed  to  the  faid 
James  the  faid  whole  tenem.  within  written  with  the  appurt. 
in  which,  &c.  to  have  and  to  hold  to  the  faid  James  and  his 
aiCgns»  from  the  within  written  feaft  of  St.  Mich,  the  Arch- 
angel^  until  the  end  and  term  within  mentioned  of  4  years 
from  whence  next  enfuing  and  fully  to  be  completed;  by  vir- 
tue of  which  demife  the  faid  Jadies  entered  into  the  faid  whole, 
tenem.  within  written  with  the  appurt.  and  was  polTefTed  there- 
of as  the  law  requiretb  ;  upon  whofe  pofleff.  of  the  faid  James 
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the  dfofefaid  Thomas  Spencer  as  fervant  of  the  faid  Edmutid 
Bridges/ and  by  his  command  at  the  within  written  time 
tvheriy  &c.  etitefed  into  the  faid  meiïuage  and  26  acres  of  land, 
aind  thereupon  ejeâed  the  faid  James  from  his  farm  aforefaid  : 
but  ^hetfier  upon  the  whole  matter  aforef.  by  the  aforef.  ju- 
rors in  form  aforef.  found,  the  entry  of  the  faid  Tho.  Spencer 
into  the  aforef.  mefiuage  and  26  acres  of  land»  with  the  ap« 
pUrtetiances  upon  the  pofleffion  of  the  faid  James  thereof,  be  a- 
good  and  lawful  entry  in  law  Or  noC,  the  faid  jurors  are  altoge- 
ther ignorant,  and  pray  thereof  the  adtxce  and  difcretion  of 

,  the  Jûftices  here.  Sic.  And  if  upon  the  whole  matter  aforef. 
it  (hall  feem  to*  the  Juflices  and  court  here,  that  the  aforefaid 
entry  df  the  aforefaid  Tho.  Spencer  upon  the  poflcffion  of  the 
faid  James  Lynche  be  nota  good  and  lawful  entry  inlaw,  then 
the  faid  jurors  fay  Upon  their  oath,  that  the  faid  Tho.  Spencer 
is  guilty  of  the  trefpals  and  ejeâment  aforefaid,  in  the  tfored 
méiFuage  and  26  acres  of  land,  as  the  aforefaid  James  againft 

"  bim  within  complaineth,  and  then  they  aflefs  the  damages  of 
the  faid  James,  by  the  occaGon  of  the  faid  trefpafs  and  ejeA» 
ment  befides  his  charges  and  cofts  by  him  about  his  fuit  in 
this  behalf  expended  to  4d.  and  for  his  charges  and  cofts  to 
J2d.  And  if  upon  the  whole  matter  aforefaid,  it  (hall  feem  to 
the  Judices  and  Court  here,  that  the  aforefaid  entry  of  the 
faid  Tho.  Spencer  upon  the  pofTefTion  of  the  faid  Jzxtes  be  a 
good  and  lawful  entry  in  law,  then  the  faid  jurorà  (af  upon 
their  oath,  that  the  faid  Tho.  Spencer  is  not  gtiihy  of  the  tref- 
pafs  abid  eje£lment  aforef.  in  the  faid  mefiuage,  &C.  tCrithin  al- 
ledged:  and  becaufe  the  Jullices  here  will  adyife  themfelves  of 
and  upon  the  premifes  before  they  give  their  judgment  thereof, 
day  is  given  to  the  parties  aforefaid  here,  until  in  8  days  of  St^ 
Hil.  to  hear  their  judgment  thereof,  becaufe  that  the  faid  Jaf- 
tices  here  thereof  are  not  yet,  &c.  At  which  day  come  as  well 
the  aforef.  James  as  the  aforef.  Will,  and  Tho.  by  their  attor- 
nies  aforefaid  :  and  becaufe  the  Judices  here  will  further  adTi(c 
themfelves  of  and  upon  the  premifes,  before  they  give  their 
judgment  thereof,  day  further  is  given  to  the  parties  aforef.  here, 
tintil  from  Eafter  day  in  15  days  to  bear  their  judgment  there- 
of, becaufe  the  faid  Juflices  here  are  not  thereof  yet,  &c.  At 
which  day  here  come  as  well  the  faid  James  by  George  Dun« 
combe  his  attorney,  as  the  faid  Will,  and  Tho.  by  their  attor« 
nies  aforefaid  :  afid  becaufe  the  Juflices  here  will  further  advife 
of  and  upon  the  premifes,  before  they  give  their  judgment 
thereof,  further  day  is  given  to  the  parties  aforefaid  here,  un* 
til  the  morrow  of  the  Holy  Trinity  to  hear  their  judgm.  thereof, 
becaufe  the  (aid  Jaftices  here  thereof  are,  not  yet,  &e.    At 
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^hîcb  day  here  come  as  well  the  aforef.  James  by  tbe  aforef. 
George  Dancombe  his  attorney,  as  the  laid  Will,  and  Tho. 
by  their  attorney  aforcfaid  i  and  becaufe  the  Juftices  here  will 
further  advife  of  and  upon  the  premifes,  before  they  give  their 
jttdgnient  thereof,  fiMther  day  is  given  to  the  parties  here,  uxi- 
til  in  eight  days  of  St.  Michael,  to  hear  their  judgment  there* 
of,  becaufe  the  faid  Juftice3  (iere  thereof  are  not  yet,  &c.    At 
which  day  here  come  as  well  the  faid  James  Linch,  by  the 
aforef.  Geo.  Duncombe  his  attorn,  astheaforef.  Will.  Spencer 
and  Tho.  Spencer  by  their  attorney  i  and  upon  ibis  the  verdiâ 
àfbref.  being  feen,  and  by  the  Juftices  Here  fully  underitood, 
it  feemeth  to  the  fame  Juftices  here,  that  the  aforef.  entry  of 
tbe  aforef.  Tho.  Spencer  into  the  aforef.  mefTuage  and  26  acres 
of  land,  upon  the  pofielfion  of  the  faid  James  Linch,  is  not  a 
good  and  lawful  entry  in  law;  therefore  it  is  confidered  that 
the  aforef.  James  Linch  recover  againft  the  aforef.  Thomas    - 
Spencer  his  term  aforef.  yet  to  come,*  of  and  in  the  aforeC  mef- 
fuage,  and  26  acres  of  land  with  tlie  appurtenances  and  his 
damages  aforef.  to  i6d.  by  the  jurors  aforef.  in  form  aforef.  af- 
feflèd,  as  alfo  26I.  9s.  to  the  faid  James  at  his  requeft,  for  his 
charges  and  cofts  aforef.  by  the  court  here  of  increafe  adjudg- 
ed s  which  damages  in  the  whole  doamount  to  26I.  los.  4d. 
and  that  the  aforef.  Thomas  be  taken,  &c.     And  alfo  the  faid 
James  in  mercy  for  his  falfe  clamour  againft  the  aforef.  Will. 
Spencer,  of  the  whole  trefpais  and  ejeâmcnt  aforef*  and  againft 
the  aforef.  Tho.  Spencer  of  the  refidue  of  the  trefpafs  and 
cjeâment  aforef.  thereof  the  faid  Will,  and  Tho.  by  the  jurors 
aforef.  above  be  acquitted  ;  therefore  the  faid  Will  and  Tho. 
may  go  thereof  without  day,  âcc.     And  hereupon  the  faid 
James  prayeth  the  writ  of  the  lady  the  Queen,  to  tbe  Sheriff  of 
tbe  county  aforef.  to  be  direâed,  to  give  him  poflefllon  of  his 
faid  term  yet  to  come  of  and  in  the  aforef.  meffuage  and  26 
acres  of  land  with  the  appurtenances,  and  it  is  granted  unto 
him  returnable  here  from  the  day  of  St.  Martin  in  1 5  days,  &c* 
Afterwards,  that  is  to  fay,  on  the  26th  day  of  Novemb.  in  the 
40th  year  of  the  reign  of  the  faid  ladv  the  now  Q^een,  came 
bcre  into  court  tbe  aforef.  James,  by  the  aforef.  George  his 
attorney,  and  by  a  fpeciat  warrant  to  him  in  that  behalf  made, 
confeffed  himfelf  to  be  fatisfied  of  the  damages  aforef.  there^* 
ibre  the  aforef.  Thomas  of  the  faid  damages  is  acquitted,  &c. 
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(a)  Cr.  «Ih. 

213.  ^  Co.  140. 
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Hob.  «58.  Moor 
455.  ft  And.  44. 
Cro,  Car.  478, 


479»  515- 
"Vindi.  43,  44^ 


.Ww 


141.  a. 

(f )  Co.  Lit.  316. 
b«  305.  b«  Hob. 
a6i.  Cr.  Jac. 

689»  474.  475» 
175.  Cr.  EU 

514.  1  Aou.  44. 
45   Hard  91. 
Winch  43. 
Line  xoi. 
Brid.  a8. 
3  Kxb*  «33,333- 


Wm.  Joacêi3. 


(J)  Cr.  E1ÎZ. 
514.  Bridg.  29. 


IN  an  ejihionejirma  by  (<i)  Tliomas Lynch,  on  a demife 
made  by  Sir  George  Brown,  againft  William  Spencer»  on 
not  guilty  pleaded,  the  jurors  gave  a  fpecial  verdîâ  to  this 
eifedt  :  Sir  Richard  BridgcSi  feifcd  of  certain  lands  in  fee,  did 
thereof  enfeoff  Winfcorf)be  and  others,  on  condition  that  they 
(hould  give  back  the  fame  to  him  and  his  wife,  and  to  thé 
heirs  of  their  two  bodies  begotten  ;  the  remainder  to  the  right 
heirs  of  Sir  Richard  ;  which  was  done  accordingly  3  Sir  Rich, 
had  ifliie  on  the  body  of  his  wife  Anthony  Bridges,  and  died, 
Anthony  Bridges,  in  the  [b)  life  of  his  mother,  levied  a  £çre 
(^which  in  truth  was  with  {c)  proclamations,  although  the  pfo- 
clamations  were  not  found)  to  Sir  George  Brown  in  fee  ;  the  "" 
wife,  (living  the  faid  Anthony)  made  a  leafe  of  the  faid  land 
for  three  lives  (which  leafe  was  not  warranted  by  the  ftatuteof 
32  H.  8.  cap.  28.)  whereupon  Sir  George  Brown  entered,  and 
made  the  leafe  to  the  plaintiff  :  and  whether  the  entry  of  Sir 
Geo.  Brown  were  lawful  of  not,  was  the  queftion^  and  after 
many  arguments  at  the  bar  and  bench,  judgment  was  given  for 
the  plaintiff;  and  in  this  cafe  three  points  were  refoWed. 

I.  That  the  leafe  made  by  the  wife  for  three  lives,  altho' 
the  leafe  were  without  warranty,  was  within  the  ftatute  of  1 1 
H.  7.  cap.  20.  the  letter  of  which  aft  is,  **  if  any  woman, 
•<  &c.  have  or  Ihall  hereafter,  being  fdle  or  with  any  other 
«*  after-taken  liufband,  difcontinued  or  difcontinue,  aliened^ 
**  releafed  or  confirmed,  alien,  releafe  or  confirm  with 
"  warranty,  &c."  For  thcfe  words,  "  with  warranty,*' 
[J)  refer  to  releafes  and  confirmations,  which  make 
no  difcontinuance  without  warranty;  for  the  intent  of 
the  aft    was   to   prohibit  not  only  every    bar,    but   every 
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manner  of  difcontinoance  alfo,  which  putt  the  heir  to  his  real  Co-  ï-ît  3^5»  *>• 
aâion,  by  which  fometimes  the  heir  was  diCnherited,  and  a1-  ^co.8t.b! 
W2JS  greatly  delayed  ;  and  for  as  much  as  a  releafe  or  confir- 
mation makes  no  difconttnuance  without  warranty,  for  this 
caafe  the  warranty  (hall  be'  referred  to  thcm^  to  make  them 
equivalent  to  fuch  e^te  which  pafleth  by  livery  which  of  it, 
felf,  without  warranty*  is  a  difcontinuance.  Note  ;  the  title 
of  the  v£t  is,  *^  difcontinuance  of  righ^  or  cftate  ;•'  and  after- 
wards in  the  aâ  it  is  faid,  <<  lands,  tenements  or  heredita- 
'*  ments  being  difcontinued,  aliened  or  fuffered  to  be  re- 
•*  covered.*'  And  afterwards,  •*  as  if  no  fuch  difcontinu- 
•*  ance,  warranty  nor  recovery  had  been  had  5"  by  which  it 
appears  that  difcontinuance  ftood  in  equal  degree  with  war- 
ranty or  recovery.  Fide  Dyer,  Pafcb.  4.  Mar.  148.  Beamont 
and  Viller*s  cafe,  and  Plow.  50.  b.       *  -     "         . 

2.  It  was  refolved,  if  Anthony  had  granted  over  his  re;-  Plow.  45.  •.  fc. 
tnamdcr  in  fee  only,  he  might  have  entered  for  this  forfeiture  ^'*  ^*'  3*^  ^ 
by  the  exprds  purview  of  the  d£t,  the  effeâ  of  which  is  ;  ^ 

<*  That  it  mall  be  lawful  for  every  perfon  and  perfons,  to 
^  whom  the  intereft,  title  or  inheritance,  after  the  deceafe  of 
«  the  faid  worn,  of  the  fiiid  manor,  &c.  being  difcontinued, 
««  aliened  or  fuffered  to  be  recovered  in  the  form  aforef.  Ihould 
**  appertain,  to  enter  into  all  and  every  the  premifcs,  and 
**  peaceably  to  poflefs  and  enjoy  the  fame  in  fuch  maimer  and 
««  form,  as  he  or  they  Ihould  have  done,  if  no  fuch  difcon-. 
•*  tinuancc,  warranty  nor  recovery  had  been  had  nor  made  :" 
and  if  no  difcontinuance  had  been  made,  the  land  (hould  de-  ' 
fcend  to  the  ifiue.  And  therefore  by  the  exprefs  letter  of  thé 
aâ,  he  fliould  enter  on  the  difcontinuee,  and  not  the  grantee 
of  the  remainder. 

3.  It  was  refolved,  that  in  this  cafe  Sir  George  Brown  (a)  («)  Moor  45$, 
(hould  enter  on  the  difcontinuee,  for  if  no  difcontinuance  had  ^^]*  ^^^cr 
been  made,  he  (hould  enjoy  the  land  againft  the  faid  Anthony,  j,ç.  jy^^kob! 
and  all  the  heirs  of  his  body  ;  for  when  the  (*)  iflue  in  tail  158.  1  RoL  87. 
levies  a  fine  with  proclamations,  in  thelifeof  the  tenant  in  tail)  f^f^^'^^ 
to  another  ;  and  afterwards  tenant  in  tail  dies,  this  fine  (hall  bar  ^  co.  ^,  *^^ 
the  uil.    For  the  words  of  the  ftatute  of  (r)  32  H.  8.  cap.  36.  PoOea  61.  a.  b. 
are,  **  in  any  wife  intailed  to  the  perfon  or  perfons  fo  levying  '/^^'?j/^^ 
•*, the  fame  fine,  or  to  any  of  the  anceflor  or  anceftorsof  the  Jyg,' 5*5, 689, 
<^  fame  perfon  or  perfons.''    But  it  was  obje£led  that  the  fine  9  Co.  140.  b. 
in  the  life  of  the  wife  doth  operate  in  part  by  (d)  conclufion  ;  '♦J-  Jj^^g**" 
for  after  that  the  wife  doth  remain  tenant  in  tail,  and  in  part,  (V)  i  Ca  96.^b. 
by  conveyance  of  an  eftate  as  to  the  remainder  in  fee  \  and  he,  Co.  Lit.  26a.  a. 
who  hath  nothing  but  by  conclufioq  or  eftoppel,  (hall  not  uke  ^^»  *7.  «• 
benefit  of  this  au,  becaufe  the  words  arc,  '  *<  to  whom  the  j^;  Lit.^Rep, 

*'  intereft,  title,  or  inheritance,  after  the  deceafe  of  the  faid  183.  2  Bum. 
««  woman  fliould  appertain  ;"   and  in   this  cafe,   as  to  the  ^^^I'J^'  "^*^ 
cftate-tail,   the   wife   being    alive,    the   conufee    had    no-       •  *'  * 
thing   but   hj    conclufion,    and   right   or    title    of  entry 

G  3  ixk 


fi  R  o  w  5's  Cafe.  P  art  IIL- 

••,  •  •   ».        ' 

in  this  cafe  conld  hot  be  given  to  a  ftranger.  l^ut  it  was  re« 
(m)  t  Bûia.  45.    folvcd,  that  Sir  George  Brown  fhould  in  t^is  pafe  take  (a)  ad* 
vantage  thereof;  for  he,  who  hath  the  immediate  title,  inter- 
eft  or  inheritance  at  the  time  of  the  forfeiture,  (hall  enter  by 
force  of  this  (latute  :  and  now  by  the  fine  with  proclamations» 
(i)  t  Bui^.  45.    the  eftate-tail  was  barred  and  [b)  extin^  ;  and  againft  that» 
€9^  H'>      Anthony  nor  any  ifliie  heritable  by  Cprce  of  the  eftatc  tMl  can 
•  J»c.  »7S»      ^^^^  ^  j^jj  J  ^   confequcncc  he,  who  l^ath  the  remainder  in  fee, 
(hall  enter,  for  he  is  the  perfon  *f  to  whom  the  iiiterefl,  title 
(e)m^.j.      '^  ançi  inheritance,  af^er  the  deceafe  of  the  faid  woman,  do 
cÉf»ao.  ce  appertain/'  And  now,  on  the  matter»  the  cafe  is  no  other» 

Winch  4v**  ^"^  ^^^^  *  woman  tenant  in  tail  within  the  ftatute  of  (c)  11  H. 
s  Leon.  26r.  J.  the  reverfion  or  remainder  in  fee,  the  wonxan  makes  a  dif- 
s  Leon.  x6s.^  continuance,  he  in  the  rever.  or  remaind.  (hall  enter  for  thisibr- 
hl^l^A  fc»^"''^  »  f°^  ^^  ^^  ^^^  perfon  "  to  whom  the  intereil,  title  and 
s»3.  5»4^  **  inheritance,  after  the^deceafe  of  the  faid  woman,  do  ap- 

Oo^i».  6.  pertain.".   The  fame  law  in  the  cafe  at  bar,  although  the  fine 

*^*^4  Co*^%.  ^^^^  without  proclamations  ;  yet  after  (Jie  death  of  the  woman,* 
I  Co.  So.  1.^'  *  Anthony  himfelf,  againft  his  finp,  cannot  enter;  but  the  cn-^ 
%  And.  3r,44,    fry  bf  the  conufee  is  (awful,   and  therefore  he  fhall  take  the 
èr.*  Taf  174V**  jjencfit  of  this  au,  by  the  expreb  words  thereof/ 
474, 614.  And  it  was  faid  by  Anderfon,  Chief  Juftice  of  the  Corn- 

er. Car.  144.  n^ofi  Pleas«  that  ^here  jt  was  invented  to  make  evafion  out  oC 
Co*^Ut  *^a6  ^b*  ^l^is^û»  thatfuch  *oman  tenant  in  t^il  fliould  accept  a  fine 
465.  b.'  ^  *  '  Ji^  conufans  de  droit  come  ao,  feftf.  and  thereby  ^rant  and  render 
Hob.  i66>34i.  the  land  for  (dj  1000  years,  preten4ing  that  that  was  not 
ufiuw^tî  ^'^^*"  ^^*  words  of  the  a^,///.  which  prohibits  difcontinu- 
Godb.  sT*  '  ance,  alienation,  releafe,  &c«  That  that  was  an  alienation 
S  Lean.  78.  within  the  intent  of  this  a£l,  or  otherwife  the  fbtute  would^ 
jAnd.  150.  fg^^ç  fQj  jjjjj^  ^c  nothing.  Arid  fo  was  it,  on  conference  with 
»^.*I^49f.  other  Judges  refolved  by  Wray  Chief  Juftice,  and  himfelf  in 
3Keb.4t6.  the  Court  of  Wards,  and  declared  accordingly.  And  fo  it 
Ci^c.689.  ^^^  j^çjjj  jjj  ^|j^  Commpn  Picas  18  Elia.  by  8ir  James  Dver, 
Cr.  EL  5?4«  M^mwood  and  Mounfon  Juftices,  as  I  myfelf  heard*  ride 
jenk.CeBt  176.  Dyer  Trin.  3 &4  Phil.  &  Mar.  (e)  148.  Pcnicock's  Cafe. 
Cr.Cir.ft34. 

^)  D^  148.         [See  the  cafe  of  Symonds  and  Cudmore  in  Carthew,  Skin* 
pi.  79.  Co.  Uu    ner,  &Ct  alfo  Fermor's  cafe,  and  the  cafe  of  fines  poft.] 
%$*'  «. 
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Pafch.   36  niiz. 
In  the   King's    Bench. 

IN  debt  by  \yilHam  Grih,  againft  Thomas  Rigeway,  late  y^^  ^^, 
SheriflF  of  Devon,  for  309 1.  6s.  8  d.   which  he   had   re-  Cr.El.3x8>4S9. 
covered  in  the  feme  court  in  trefpafs   for  taking   his  goods,  ^"P*»'  4«- 
afjainft  John  Chawner  alias  Chaundeler,  and  that  the  body  ^®^^' 
oif  Chawner  was  taken  in  execution  20  April»  33Eliz.  by  the 
defendant  tben  SherifF,  at  Stoke  Cannon  in  the  faid  county  ; 
and  afterwards  the  defendant^  ]0  Decern.  34£)iz.  tbenSherifF 
of  the  fame  county  fuffercd  him  to  efcapc  in  [ci)  Parochia  S.  f 4]  Doâ.  pi.  55. 
Jflfarii^  de  Arcubus  in  warda  de  Çbtape^  London^  Ùf  ad  largum 
quo  voluit  ire  permifitj  &c.  The  defendant  pleaded  and  confeiT- 
ed,    that  Chawner  was  taken  in  execution  the  faid  2Cth  of 
April  33  Eliz.  and  fo  continued  in  bis  cuftody  till  the  8th  day 
of  December  foUowing  ;  at  which  day,  at  Stoke  Cannon  a» 
feref.  he  broke  the  prifoit,  i^  a  cujiodia  ipfius  Th,  Rigeway  con- 
ira  veluntatem  ipfius  Th.  tvafit^  fuper  qu4>  prad'  Thomas  athurtc 
or  ibidem  reçenter  inftcutus' eji  prad^  Jêhannemt  i^  in  recenti  * 

in/ecutione  ipfitis  Johannis  in  forma  prad*^  prad*  Thomas  Rige» 
way  1 1  Die  Decemb.  tuncproxime  ftquent*  apud  {b)  Stoke  Cannon  (i)  i>pa.  pr.rr. 
prad^  ratione  fcf  virtute  executionis  prad*  £^  prioris  captionis  £s^         * 
executionis  praéâf\  cepit^  arreflavtt  prad'  Johannem^  ^^»  The    ** 
plaintiff  by  way  of  [c)  replication»  by  prot^ftation  that  the  dc-  (c)?o^^u 
tendant  did  not  make  freOi  fuit»  for  plea  faid,  quod  poji  eva* 
fimem  pr0ed^  ^  antequamprad*  Johannes  Chawner  recaptus  fuit^ 
idem  Johannes  per  iotujn  unum  diem  £5f  unam  noSlem^  viz.  apud 
London  in  parochia  i^  warda  prad*  fuit  extra  vifum  ipfius  Tboma, 
tic.    And  thereupon  the  defendant  did  demur  in  law. 

I.  In  this  cafe  it  was  unanimoufly  agreed  by  the  whole  Cr.  «.439. 
courts   that  although   the  prifoner  who   efcaped  be  out  of  Moor  66o, 
fight,  yet  if  freOi  luit  be  made,  and  he  be  retaken  in  re-  ^^  ^^ 
cents  in/ecsaionit  he  ihould  be  in  execution;  for  otherwife,  ijon*cti4j. 
U  the  turn  of  a  corner,  or  by  entry  into  a  houfe^  or  by  fuch  ^^^^*  300. 
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means  the  prifonçr  might  be  out  of  fight  ;  and  althongh  the  pri-' 
foner  flieth  into  other  counties  where  the  SberifF  hath  no  power, 
and  where  it  may  be  objefted,  the  Sheriff  cannot  have  the  cuftody 
of  him  ;  yet  forafmnch  as  the  efcape  was  of  his  [a)  own  wroqg, 
(whereof  he  ihail  not  take  advantage)  the  Sheriff  mig^t  on  frelh 
fait  take  him  in  any  other  county,  and  be  fliould  be  faid  in  execu- 
tion. But  if  the  plaintiff  bring  an  a6tton  againft  the  Sheriff  for  an 
efcape  (^)  before  chat  the  Sheriff  can  retake  him  ;  or  if  the  Sheriff 
doth  not  make  freih  fuit;  yet  in  both  thefe  cifes  the  Sheriff  may 
reuke  (r)  him,  and  keep  his  body  under  his  cuftody^  till  he  hath 
agreed  with  him,  or  may  have  an  adtion  on  the  cafe  for  his  torti* 
ous  efcape.  And  although  the  defendant  be  takevon  a  capias  ad 
fatisfaciendum^  and  efoipes,  yet  if  the  writ  be  never  returned  and 
filed,  the  plaintiff  may  have  a  new  capias  adfatîsfacîendum  againft 
him,  and  cake  him  again,  and  he  (hall  not  take  advantage  of  l^is 
own  wrong;  but  if  the  plaintiff  will,  he  nvay  charge  the  Sheriff 
for  the  efcape,  if  he  hath  not  retaken  him  on  U^^  fuit  before  the 
aétîon  brought  :  and  when  the  prifoner  efcapes  of  his  own  wrong, 
and  is  retaken,  he  (hall  never  have  an  {^d)  audita  querela  againft 
the  Sheriff.  But  otherwife  it  is,  when  he  efcapes  with  the  confent 
of  the  Gaoler,  for  then  he  cannot  retake  him  ;  andjn  fuch  cafe  for 
his  difcharge  he  ihall  have  an  audita  querela^  And  on  chefe  diiier- 
ences  are  all  the  books,  y2:/7.  8  Ë.  a.  Corone4o.  6Ë.  c.  Efcape 
Br.  49.  41  Aff.  i^  4ç£.  3.  9.  2Ë.4.6.  ioË.4.'io.  iiË.4.4« 

13  £.  4.8.  21  E.  4. 67.  6  H.  7.  II.    loH.  7.  25.28.    13H.  7. 2» 

14  H.  7.  I.  16  H.  7   2.  12  H.  8.  90.    fir.  Ëlcape  45.  Plow.  Com. 
36.  Plat's  Cafe  F.  N.  B.  130.  b.  loEliz.  Dyer  275. 

rf)    s   d'  8    '      ^"  '^  ^*'  refolvcd,  that  the  bar  was   {e)  infufficicnt,  for  the 

8  Co.  ito]  b.  plaintiff  hath  declared  of  an  efcape  in  London,  and  the  defendant 
juHifieth  the  retaking  of  him  at  Stoke  Cannon,  and  fo  the  efcape* 
at  London  is  not  anfwered  ;  but  forafmuch  as  the  plaintiff  not  de- 
nying the  frefl)  fuît,  but  by  proteftation  hath  only  telied  upon  chat 
matter,  that  the  prifoner  «^as  out  of  his  fight,  the  court  will  not 
intend  other  matter  to  maintain  his  aélion,  than  he  himfelf  hath 
ihewed  ;  and  now  on  (f)  the  whole  record  it  doth  not  appear  to 
the  court,  that  the  plaintiff  hath  caufe  of  aâion,  wherefore  the 
plaintiff'  perceiving  the  opinion  of  the  court,  did  difcontinue  hta 
fuit  :  but  it  was  agreed,  that  if  the  plaintiff  had  demurred  apoa 
the  bar,  he  ihould  have  had  judgment. 

3*  It  was  refolved,  that  after  demurrer  there  fliould  be  no  re- 
pleading ;  for  the  parties  have  by  their  mutual  affent  put  them«^ 
felves  upon  the  judgment  of  the  court,  and  therefore  without  their 
affer.c  they  could  not  replead.  And  fo  was  it  adjudged  in  debt  be- 
tween (g)  Kendal  and  {b)  Hcyer  in  the  King's  Bench,  Mich.  25 
&  26  £1.  by  Wray  Chief  Jullice,  Sir  Thomas  Gawdy,  and  the 
whole  court  of  the  King's  Bench.  And  in  the  fame  court  in  debt 
between  Gallis  and  Burbry,  Mich.  29  &  30ËU  againft  the opinioa 
of  .9  H«  6.  3^.  in  an  avowry,  which  record  had  been,  feenand  did 
not  «V arrant  the  report  of  the  Book. 

Cr.  £1.  62.    S  Co.  I20.b.     i  Leon.  342.     35  ~~ 

cap.  19.  fol.  290»  cap.  9«  j6^.  cap.  :^6>  415. 
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3  B.  4.  «•  h. 
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{a)  Cr.  El.  555- 
Godh.  126.  Cr. 
Car.  240,  255. 
I  Ro.  901. 
Hob.  60. 
Cr.  El.  53, 
439.  Kelw.  3.8. 
Antea  44.  b. 

(b)  1  Jone«  145. 
Cr.  Jac.  657, 
65S.Cr.El.  439. 

[c)  Cr.  El.  5  J, 
124,  264. 
Godb.  126. 
Hard.  31. 
F.  N.  B.  130.  b. 
{d)  Cr.  El.  44, 

439»  5Ç5- 
Moor  660. 
Cr.  Car.  240. 
Style  117. 
Cr.El.102. 
Antea  44.  b. 
I  Rol.  307. 
I  Lev.  *ii. 
I  Show.  177. 
Lutvr.  X266. 
J  Mod.  1 94. 
Corrb.  393. 
(*)  Popii.  42. 
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133-  b.  163.1. 
Hob.  199. 
Cr.  Car.  5. 
Cr.  Jac.  133, 
321,  312. 
%  Bulft.  94. 
Style  354. 
Palm.  287. 
Lit.  R.  172. 
(^^;Cr.El.3i8. 
Cr.  Jac.  127. 
Moor  461. 
Poph.  42. 

1  Ro.  R.  271. 

2  Bulft.  37. 

9  H.  fT.  3c.  b. 
Fitz.  Repleader 
8.  Bk.  Repleader 


39.  Moor  867. 
Uoâ.  pi.  3x1. 
X  And.  leg. 


1  Ro.  Rep.  363. 
Lit.  R.  252. 
^^}SCo.  120.  b 
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See  the  Uble  ^0  Stran^c's  Reporta  tit.  J&fcape.  Haidw^ 
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LINCOLN  college's  Cafe- 

Micfcaelmas    Terrn,   37  &  38*  EIiz.   m 
C.  B.   Rot  82. 


EGBERT  CHAMBERLAIN,  E(^.  bf  Apollo  Plaine  Ms  rmtéooi 
attorney,  demandeth  againft  the  ivarden  or  rtGM  and 
ITS  of  the  Blefled  Mary  and  All  Saints  Lincoln  in  the 
nnivcrfity  of  Oxford  ihe  itianors  of  Petteflio  and  Eckney,  with 
the  appurtcfianccs,  except  lao  acres  of  paftttre  in  Petteflio 
aforef.  and  30  acres  of  pafture  in  Eckney  oforef.  which  AI* 
vered  Combur^h,  Efd.  Richard  Dangers,  Efq.  Nicholas  Sta» 
thum  and  William  Callow  gave  to  Richard  Chamberlain,  Efq, 
and  Sibil  Fowler,  and  the  heirs  Mates  of  the  body  of  the  faid 
Richard  Chamberlain  begotten  ;  and  which  after  the  d6Ah  of 
the  (aid  Richard  and  Sibil,  and  of  Edward  ibn  and  faeif  of  the 
iâid  Richard  Chamberlain,  and  of  Leonard  foil  and  heir  of 
the  (aid  Edward,  and  of  Francis  fon  and  heir  of  the  Aid 
Leonard,  to  the  aforef.  Robert  ibn  and  heir  of  the  fsfid  Firancis, 
ought  to  defcend  by  the  form  of  the  gift  afore&id,  8ce,  Where- 
upon  he  faith»  that  the  aforef.  Alyered  Cornburgh,  Richard 
Danrers,  Nicholas  and  Willhm  gave  the  manors  aA)ref.  with  »  ' 
the  appurtenances,  to  the  aforef.  Richard  Chamberlain  andi 
Sibil,  and  to  the  heirs  males  of  the  body  of  the  fatd  Richard 
Chamberlain  begotten,  in  the  form  afOref.  &c.  By  which  gift 
the  bid  Richard  and  Sibil  vrere  feifed  of  the  £siid  manors,  with 
the  appurtenances,  that  is  to  fay,  the  faid  Richard  in*  his  dt- 
mefne  as  of  fee  and  right,  and  the  ftld  Sibil  in  her  demefntt 
as  of  freehold,  by  the  form,  &c.  In  the  time  of  peace  in  the 
dme  of  the  Lord  Edward  late  King  of  England  (the  4th  of 
that  name  after  the  conquefl)  by  takiitg  die  proQts  thereof 
to  the  value,  &c.  And  from  him  the  faid  Richard  the  right 
defcended  By  the  form,  &c.  to  ohe  Edward,  as  fon  and  heiri 
{i;c,    Ax^d  from  him  tlic  faid  Edward  the  right  d^euded 
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by  the  form,  &c.  to  one  Leonard,  as  (on  and  heir»  &c.  And 
from  him  thefaid  Leonard  the  right  defcended  byaieform» 
&ç«  to  oi|e  Francis»  as  fon  and  beir«  &c.  And  from  the  faid 
FranciSt  fon  of  the  faid  Leonard,  the  right  defcended  by  the 
form,  &c.  to  this  Robert  who  now  demandeth  as  fon  and 
heir,  8çc»  And  which  after  the  death,  &c.  And  thereupon  he 
bringeth  fuit,  &c.  And  the  aforefaid  warden,  or  rrâor,  and 
f«l)(^lar8,  by  William  Plaine  tbeir  attorney  come  and  4efend 
their  right  when,  &c.  and  fay,  that  the  aforef  Robert  Cham- 
berlain, oueht  not  to  have  his  aâion  aforef.  againft  them  be* 
caufe  protefting  that  the  aforef.  Alvered  Comburgh,  Richard 
DkfiYeti^  Nithohs  Stathum,  an<i  William  Callow,  did  nat 

E've  the  manors  aforel^  with  .the  appurtenances,  to  the  aforef* 
ichard  Chamberlain  and  Sibil  Fowler,  in  manner  and  form  as 
in  the  declaration  aforef.  is  alledged  ;  for  plea  they  fay,  that  long 
after  the  time  whjen  the  gift  aforef.  is  fuppofed  to  be  pade» 
liichard  Ly(ler,  Gent.  Martin  Linfey,  John  Cottesford,  Jobir 
Clayton,*  Williain  Hogefop,  S(nd  ^pbçrt  Taylor  Clerks,  werf 
fçifed  of  the  matofs  afotef.  wit^  the  ;(^panenapcef  in  (heir  de- 
meftie  as  of  fee;  and  being  fo  feifed  tl)C(eof,  the  aforef  dibiU 
the  mother  of  the  great  grandfather  of  t||le  faid  Robert  Cbapi- 
berlaip»  Ivhofe  heir  the  fame  Robert  is,  on  the  5th  day  of 
May  in  the  nth  year  of  the  reisn  of  the  Lord  Henry  the  8tb| 
late  King  of  England,  at  Pettemo  aforef.  by  her  certain  writ- 
ing of  relcafe,  which  the  fai4  w^r^ef^  op  reflorf  apd  fcholars 
fealed  with  the  feal  of  the  aforef.  Sibil  bring  here  into  court» 
the  date  whereof  is  the  fame  day  and  ye^r,  remrfed,  releafedf 
and  altogether  for  her  and  her  heirs  for  evçr  Qu^t  cla^mecï  to  ^be 
aforeC  Richard  Lyfter,  Martin  Linfey,  John  Cottesford,  Joliq 
ÇlaytoUf  William  Hogefon,  and  Robert  Taylor,  then  of  die 
manors  aforef.  with  the  appurtenances  in  form  aforef.  being 
fp&d  in  their  full  and  peaceable  poflcflion  then  being  to  tpeiç 
beirs  and  affigns  for  ever,  all  her  right,  claim,  titles  eftate, 
ufe,  intereft,  and  demand,  which  ever  (he  had,  then  had,  or 
at  any  time  after  might  have,  of  and  in  the^manors  aforefaid» 
^ifi^h  the  appurtenances  :  and  further,  the  faid  Sibil,  by  her 
aforef.  writing,  granted  for  her  and  her  heirs,  that  (he  the  (aid 
Sibil,  and  b^r  heirs,  would  warrant  and  for  ever  defend  the 
manors  aforef.  with  the  appurtenances,  to  the  (aid  Richard 
Lyfter,  Martin  Lin(eY,  John  Cottesford,  John  Clayton,  Wib 
Itam  Hogefon,  and  Robert  Taylor,  their  heirs  and  a(fign8» 
againft  the  then  Abbot  of  Weftminfter  and  his  fucceflbrs,  a» 
,by  the  (aid  writing  of  releafe  more  fully  appeareth  :  and  this 
the  faid  warden,  or  reâor,  and  fcholars  are  ready  to  vérifie: 
whereupon  they  pray  judgmept,  if  the  aforefaid  Robert 
Chamberlain,  ought  to  have  his  faid  aftion  agâinft  them, 
contrary    to   the   aforefaid   writing  of  releafe»    the    faid 
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^rarnmty  of  the  laid  Çibil  (lis  anceftor»  whofe  heir  the  faI4 
jloben  is  in  it  containedi  &c.  And  the  $ifbref.  Rob.  Cham- 
Verlain  Ciith,  that  he  by  any  tbing  before  aljedgedy  ought  not 
to  be'  barred  from  having  his  a^ion  aforef,  becaufe  he  faith, 
that  long  before  the  aforef.  gift  ma4e,  and  before  the  aforef. 
Alx^Tcd^  Richard  Danvçr^  Nicholas  ^tathum»  and  Williain 
ÇalJoVt  h^d  any  t^ing  in  the  manors  aforçf.  with  the  appurte* 
na^i^esi  thç  aforeiaid  Richard  Chamberlain  was  feifed  of  the 
aforfsf.  manors  with  the  appurtenances  it)  his  dernefneas  of  feet 
i^nd  the  faid  Rich,  being  fo  feifed  thereof,  before  the  gift  aforef. 
that  is  to  fay»  on  the  i^th  day  of  June  in  the  nth  year  of  the 
reign  of  th&  Lord  Edward  tjie  4th  lat^  K^ing  of  Englandi  (after 
the  Conquefl,)  the  afofef.  Richard  Danvers^  Alvered  CorQ« 
burgh)  Nicholas  Stathum»  and  y/illiamCalloiri  obtained  and 

Îrofecutc<}s  out  of  the  court  of  the  Chancery  of  the  faid  late  K* 
Idward  the  4thy  (at  Weftminfter  in  the  county  of  Middlefex 
then  being,)  a  deruin  writ  of  right  pf  the  faid  late  King  Ed- 
ward the  4th,  againfl  the  faid  Rich*  Chamberlain  then  being 
tenant  of  the  frechold,  of  the  manors  aforef.  with  the  appurte- 
nances, (aipongfl  other  things,)  direâed  to  the  then  bheriff 
pf  the  couiity  of  Buckingham  :  by  which  faid  writ,  the  faid 
late  King  then  commanded  the  faid  SheriiF,  that  he  fhould 
command  the  faid  Richard  Chamberlain,  by  the  name  of 
BLichard  Chamberlain,  £fq.  that  judly,  and  without  delay,  ' 
l^e  ihould  render  to  the  ,faid  Richard  Danvers,  Alvered, 
Nicholas  and  William,  by  the  names  of  Richard  Danvers, 
i^vcre4  Cornburgh,  Efq.  Nicholas  Stathum,  and  William 
Callow,  the  n^aiiors  aforef.  with  (he  appurtenances,  (amongfl: 
other  things*)  by  the  names  of  the  manors  of  Pettefho  and 
Eckney,  with  the  appurtenances,,  and  6  meffuages,  200  acres 
of  landt  20  acres  of  meadow»  300  acres  of  pafture,  and  iocs, 
rcntt  with  the  appurfenances  in  Pettefho,  Eckney  and  Ember- 
ton,  which  he  claimed  to  be  his  right  and  inheritance  :  and 
whereupon  thev  complained  that  the  faid  Richard  Chamber* 
Iain  themunjuftly  dftforced,  and  unlefs  befhould  fo  do,  and  if 
the  aforef.  Richaid  Danveri  Alvered,  Nicholas  and  William 
Callow,  fhould  makehim  the  faid  then  SheriflF  fecure  to  profe- 
cute  their  claim,  then  he  fhould  fummpn  by  good  fummonera 
tbe  aforef.  Richar^  Chamberlain^  that  he  fhould  be  before  the 
then  TufUces  of  the  faid  late  KingÉdiyard  the  4th  here,  that 
is  to  lay,  at  Weflminf^er  aforefaid,-  from  the  day  of  St.  John 
tbeBaptiftin  15  days  then  i)ezt  following,  to  fhew  where**  . 
fore  he  would  not  do  it  and  that  be  fhould  have  then  here  the 
fummoners  and  that  writ  ;  becaufe  Thomas  Rokes,  Efq.  Chief 
Lord  of  the  fame  fee,  thereupon  remifed  his  court  to  the  faid 
1^  King  Edward  the  4th,    At  which  fiid  15  days  of  John 
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Ae  Baptift,  brfore  Tkomas  Brian,  Knt.  and  bis  companitiM» 
tfaeM  Juftices  of  the  faid  late  King  Edward  the  4th  of  tht 
Bertdi  haCi  that  k  to  fay  at  WetttninRer  aforef.  came  as  well 
the  aforef.  Ricbiard  Dangers,  Alvered,  Nicholas  Stathum»' 
and  Wiliiafti  Callow,  by  Thomas  Gurney  their  attorney» 
'JB  the  aforer.  Richard  Chainber]afn>  by  John  Wideftale  then 
his  afttorneyt  and  the  then  Sheriff  of  the  aforelaki  county  of 
Buckingham,  that  is  to  fay,  Reginald  Gray,  £fq.  then  there 
returned  the  writ  aforef.  to  him  in  form  aforef.  direâed  in  all 
Ihings  ferved  and  executed,  and  fent,  [i.  e.  returned]  tbat^he 
afordT.  Richard  Danters,  Alvered,  Nicholas,  and  William 
Callow,  had  found  to  the  feid  then  Sheriff  fureties  Co  profe» 
cute  bis  writ  aforef.  that  is  to  fay,  Richard  Doe  and  John 
Roe  ;  and  that  the  &id  Richard  Chamberlain  was  fummoned 
by  James  Tye  and  John  Baker  good  fummoncrs,  dec.  And 
hereupon  the  faid  Richard  DanTcrs,  Alvered,  Nicholais  Sta- 
tbum,  and  William  Callow,  by  the  faid  Thomas  Gurney  their 
sittorney,  in  the  £iid  court  of  the  aforef.  late  King*  Edward  thef 
4th  of  the  Bench  here,  that  is  to  fay,  at  Weftminfter  aforef.' 
at  the  15  days  aforef.  of  St.  John  Baptift  by  declaring  againft 
the  faid  Richard  Chamberlain,  of  and  upon  their  writ  aforef. 
by  the  fame  Thomas  Gurney  their  attorney,  demanded  againft 
the  aforef.  Richard  Chamberlain,  the  manors,  tenements,  and 
rent  aforef.  with  the  appurtenances,  in  the  (aid  writ  of  right 
fpecified,  as  their  right  and  inheritance,  by  the  aforef.  writ  of 
the  faid  late  King  Edward  the  4th  ;  becaufe  the  aforef.  Tho- 
mas Rokes,  Chief  Lord  of  the  fame  fee,  thereupon  renfifed 
his  court  to  the  faid  late  King  :  arid  whereupon  then  they  faid, 
that  they  themfelves  were  feifed  of  the  manors,  tertcment», 
and  rent  aforef.  with  the  appurtenances,  in  the  faid  writ  of 
,  right  fpecified,  in  their' demefne  as  of  fee  and  right,  in  the 
time  of  peace,  in  the  time  of  the  faid  late  King  Edward  the 
4th,  by  taking  the  profits  thereof  to  the  value,  &c.  and  that 
fuch  was  their  right,  they  then  did  offer,  &c.  And  the  aforef. 
Jlich.  Chamberlain  by  the  aforef.  John  Wideftale  his  attor- 
ney, came  and  defended  the  right  of  the  faid  Rich.  Danters, 
Alvered,  Nicholas,  and  William,  when,  &c.  And  their feifin, 
of  whofe  feifin,  &c.  as  of  fee  and  right,  &c.  And  the  whole, 
SWiKca56i.  &c  And  moftly  of  the  manors,  tenements,  and  rents  aforef. 
with  the  appurtenances,  in  the  faid  writ  of  right  fpecified,  and 
then  vouched  thereof  to  warranty  RoB.  King>  who  was  then 
prefcnt  in  the  fame  court  in  his  proper  perfon,  and  freely  war- 
ranted to  them  thejnanors,  tenements  and  rent  aforef.  with  the 
appurtenances,  in  the  faid  writ  of  right  fpecified,  &c.  Where- 
upon the  afqrcf.  Richard  Danvers.  Alvered,  Nicholas,  and 
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William  then  demanded  againft  the  aauef.  Robeit,  tenant 
by  his  warranty,  the  manors,  tenements,  and  rent  afbref*  id 
the   faid.  writ  of  right  fpecified,  in  form  aforef.  &c.     And 
whereupon  then  they  faid,  that  they  them&Ives  were  feifed  of 
the  manors,  tenements,  and  rent  aforef.  with^  the  appurten* 
in  their  demefne  as  of  fee  and  right,  in  the  time  of  peace, 
IQ  the  timp  pf  the  (aid  late  Kng  Edw.  the  4th,  by  taking  the 
profits  thereof  to  the  value,  &c.  And  that  fuch  was  their  right, 
they  then  offered,  &c.  And  the  aforef.  Robert,  ten^t  hy  hls^ 
warranty  aforef.  defended  the  right  of  the  faid  Richard  iJto-^ 
yers,  Alvered,  Nicholas,  and  William,  when,  &c.  and  their 
feifin,  of  whofe  feiCn,  &c.  as  of  fee  and   right  ;   and  the 
whole,  &c.  and  moftly  of  the  manors,  tenements,  and  rent 
aforef.  with  the  appurtenances  in  the  faid  writ  of  right  fpecifi* 
ed  ;  and  then  put  himfeif  on  the  grand  aillze  of  the  (aid  late 
King  Edward  the  4th,  and  then  prayed  a  recognition  to  be 
made  whether  he  more  right  then  had  to  hold  the  manors, 
tenements  and  rent  aforefaid,  with  the  appurtenances  to  Um 
9nd  his  heirs  as  tenant  thereof  by  his  warranty  as  he  then  held 
them  or  the  aforef.  Richard  Danvers.  Alvered,  Nicholas,  and 
William,  to  have  the  manors,  tenements  and  rent  aforef.  with 
the  appurtenances,  in  the  writ  pf  right  fpecified,  as  they  above 
demanded,  them,  &c.    And  the  aforef.  Rich.  Danvers,  AI- 
vered,  Nicholas,  and  William  then  came  again  in  the  fame 
court,  in  the  fame  term  of  the  Holy  Trinity  in  the  11th  year 
of  the  reign  of  the  faid  late  King  Edward  the  4th  (after  the 
Conquefi)  by  their  then  attorney  aforef.  and  the  aforef.  Robert 
being  then  folemnly  called,  did  not  come  again,  but  departed 
in  contempt  of  the  court,  and  made  default  ;  wherefore  it  was 
then  confidered  by  the  fame  court,  that  the  aforef.  Rich.  Dan- 
vers, Alvered,  Nicholas,  and  William,  fliould  recover  their 
feifin,  againft  the  aforef.  Rich.  Chamberlain,  of  the  manors, 
tenements,  and  rent  aforef.  with  the  appurtenances  in  the  faid 
writ  of  right  fpecified,  to  hold  to  them  and  their  heirs  qui^- 
ly  from  the  aforef.  Rich.  Chamberlain  and  his  heirs,  and  alfo 
from  the  faid  Robert  and  his  heirs  for  ever  $  and  that  the  a« 
foref.  Rich.  Chamberlain,  then  fliould  have  of  the  lands  of 
the  faid  Robert  to  the  value,  &c.    And  that  the  faid  Robert 
(hould  then  be  in  mercy,  £cc.  as  by  the  record  and  procefs 
thereof  here  in  court  remaining,  it  manlfeftly  appeareth.  Which 
faid  recovery  in  form  aforef.  had,  was  had  to  the  ufe  and  in- 
tent, that  the  aforef.   Alvered,  Richard  Danvers,  Nicholas 
Stathum  and  William  Callow,  fliould  give  the  manors  aforef* 
with  the  appurtenances,  to  the  aforef.  Richard  Chamberlain, 
and    Sibil,   and    the  heirs  males  of    the  body  of   the  faid 
Richard  Chamberlain    ifluing  :    by  virtuQ  of   which    re- 
covery, 
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covery,  the  aforef.  Alvered,  Rich.  Danvers,  Nicholas  and 
William  Callow,  entered  into  the  manors  and  tenements 
aforer  with  the  appurtenances»  and  were  feifed  thereof  in  their 
demefne  as  of  fee,  to  the  life  and  intent  aforef.  and  being  fa 
feifed  thereof  to  the  nfe  and  intent  aforef.  the  faid  Alvered; 
Rich.  Danversj   William  Stathum^    and  William  Callow» 

Sive  the  aforef.  manors  with  the  appurtenances,  to  the  aforeC 
ich.  Chamberlain  and  Sibil  by  the  names  of  ttich.  Channi-; 
berlain»  Efq.  and  Sibil  Fowler»  and  the  heirs  male  of  tbebody^* 
of  him  the  faid  Rich.  Chambetlain  îiïuifig»  as  the  faid  Rob. 
ChamSerlain»  by  his  writ  and  declaration  aforef.  àibbve  fup-^ 
Jtofeth  :  by  which  gift  the  aforef  Rith.  Chamberlain  and  Sibil 
ilkferë  (eifed  of  the  manors  aforef.  with  the  appurtenances,  that 
is  to  fay»  the  faid  Rich.  Chamberlain»  in  his  demefne  as  of 
fee  tail»  that  is  to  fay,  to  him  and  the  heirs  males  oT  his  body 
iifuing,  and  the  aforef.  Sibil,  in  her  demefne  as  of  freehold, 
for  the  terr/l  of  her  life,  by  tfce  form  of  the  gift  afoiefaid  :  and 
aftervi^irds  the  faid  RicK.  Chamberlain»  at  Pettefho  aforef.  took 
to  wife  the  aforef.  Sibil»  the  mother  of  the:  g^eat  grandfather  of 
the  aforef  Rob.  Chamberlain^»  and  had  iffuc  male  iÀ  his  body 
ifluing,  the  aforef.  Edw.  Chamberlain»  aiid  afterwards  the 
faid  Rich.  Chamberlain  at  Peaethp  aforef. ^ied»  and  the  aforef. 
Sibif  him  furvived»  and  held  herfelf  in  in  the  manors  aforef. 
with  the  appurtenances,  atld  was  thereof  fole  feifed  in  her 
demefne  as  of  freehold,  for  the  term  of  her  life  by  right  of  furvi- 
vor,  &c.  by  the  form  of  the  gift  afoiefaid  ;  arid  afterwards  t,hc 
faid  Sibil  by  her  aforef.  writing  of  releafe  remifed»  and  relêafed 
to  the  aforef.  Rich.  Lyder,  Martin  Linley»  John  Cottesford» 
John  Clayton»  and  William  Hogefon»  and  Rob.  Taylor,  all 
her  right»  claim»  title»  eflate,  ufe,  interefl,  and  demand,  of 
and  in  the  manors  aforef.  with  the  appurtenances»  in  manner 
and  form  as  in  the  aforef.  bar  above  is  fpecified  ;  and  that  af« 
terwards  the  faid  Sibil  at  Pettefho  aforei.died  :  and  from  the 
aforef.  Richard  the  right  defcended  by  the  form»  &c.  to  the 
aforef.  Edward,  as  Ipn  and  heir,  &c.  And  from  the  (aid  Ed» 
the  right  defcended  by  the  form,  &c.  to  the  aforef.  I^ohard^ 
as  fon  and  heir»  &c.  And  from  the  aforef.  Leonard  the  right 
defcended  by  the  form,  &c.to  the  aforef.  Francis,  as  fon  and  heir^ 
&c.  And  Irom  the  faid  Francis  the  right  defcended  by  the 
form»  &c.  to  the  faid  Robert,  who  now  demandeth  as  fon 
and  heir,  &c.  as  he  by  his  writ  and  declaration  aforef.  fup- 
pofeth  :  and  this  he  is  ready  to  vérifie.  Wherefore,  foraf<« 
much  as  by  force  of  a  certain  a£t  of  parliament  made  in  the 
parliament  of  the  late  King  Henry  the  7th,  at  Wcftm.  aforef- 
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in  the  county  of  Middlefex  aforef.  holden  in  the  i  ith  yekt  ô£ 
his  reign»  the  afored  warranty  of  the  aforpf.  Sibil,  ixi  form 
aforef.  made  b  altogether  void  and  of  no  effcâ  in  law»  be 
prays  judgment  and  his  feiGn  of  tlife  manors  aforef.  witii  the 
appurtenances,  to  be  to  him  adjudged  :  and  the  afored  war- 
den, or  re£lor,  and  fcholars  fay,  that  by  the  aforef.  zSt  made  in 
the  aforef.  parliament  of  the  lateK.  Henry  the  7th,  at  Weftm. 
aforef.  holden  in  the  1  ith  year  of  his  reign  abovef.  it  is  provid- 
ed, that  the  aâ  aforef  (hould  not  extend  to  any  fuch  recovery 
or  difcontinuance  to  be  had  when  the  heir  next  inheritable  h> 
fuch  woman,  or  he  or  they  who  next  after  the  death  of  the  faid 
woman,  had  or  (hould  have  the  eftate  of  inherifsince  in  the  faid 
manors,  lands  and  tenements,  (hould  be  aflenting  or  agreeing 
to  the  aforef.  recoveries,  where  the  fame  affent  and  agrcem. 
are  of  record  or  inrollcd,  as  by  the  faid  zSt  (amoneft  other 
things}  it  appeareth:  and  the  faid  warden,  or  reSor,  and 
fcholars  further  fay,  that  before  the  making  of  the  faid  writine 
of  rcleafe  of  the  atoref.  Sibil,  and  after  the  death  of  the  aforef. 
Rich.  Chamberlain,  Nicholas  £van.  Clerk,  and  I'homas  Har* 
top.  Clerk,  on  the  id  day  of  June  in  the  4th  year  of  the  reign 
of  the  faid  late  King'Henry  8th,  after  the  Conqueft,  out  of 
the  court  of  the  Chancery  of  the  ûid  late  King  then  being  at 
Weftminfter  aforef.  fued  forth  an  original  writ  of  the  faid  late 
King  of  entry  upon  difieilin  in  the  poft,  againft  the  aforef. 
Edward  Chamberlain,  of  the  manors  aforef.  with  the  appurte- 
nances direâed  to  the  then  Sheriff  of  the  county  of  Buckings 
ham,  the  faid  Edward  then  being  tenant  of  the  freehold  of  the 
faid  manors  with  the  appurtenances  ;  by  which  writ  the  faid 
late  K.  commanded  the  (aid  then  Sheriff,  that  the  faid  Sheriff 
(hould  command  the  faid  Edw.  Chamberlain,  by  the  name  of 
Edward  Chamberlain,  Efq.  that  juOly  and  without  delay  he 
(hould  render  to  the  aforef.  Nicholas *£van  and  Thomas  fiar- 
top  Clerks,  the  manors  aforef.  with  the  appurtenances  amongft 
other  things)  by  the  names  of  the  manors  of  Pette(ho  and 
Eckney  with  the  appurtenances,  and  of  6  meffuages,  20O 
acres  of  land,  ao  acres  of  meadow,  200  acres  of  pa(lure>  and 
100  (hillings  of  rent,  with  the  appurtenances  in  Petteflio, 
Ecknev  and  Emberton,  which  the  laid  Nicholas  and  Thomas 
then  claimed  to  be  their  right  and  inheritance,  and  into  which 
the  faid  Edw.  Chamberlain  had  not  entry,  but  after  the  dif« 
feilin  which  Hugh  Hunt  thereof  unjuftly,  and  without  judg- 
ment did  to  the  aforef.  Nicholas  Evan  and  Thomas  Hartop, 
after  the  fir  ft  paffage  of  the  lord  King  Henry,  fon  of  King 
John,  into  Gafcoign,  as  they  faid,  and  whereupon  they  com- 
plained, that  the  faid  Edw.  Chamberlain  did  them  diffeife  i 
and    nnlefs  he  (hould  fo  do,    and  the  aforefaid  Nicholas, 
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and  Thomas  Hartop  fliould&cure  bioi  the  £iid  Sbenff  lo  pro- 
{ecate  tbeir  daim  ;  tfaen  that  he  fiiouU  fumtnon  by  good  fum- 
moiieiis  tbeaforef»  £dw.  Chamberlain,  that  he  ihould  be  be- 
iore  the  Juftlcesof  the  faid  late  K*  Henry  the  Sth  here,  that  is 
to  (ay,  at  Weftminfter  aforeC  on  the  morrow  of  St.  J<^  the 
Baptift  then  next  following,  <o<hew  why  he  did  not  do  it  ;  and 
that  he  have  then  here  the  fummoners  and  that  writ.    At 
which  faid  morrow  of  St.  John  the  Baptift,  before  Rob.  Read, 
Kot.  and  his  companions»  tkcu  JuAicesof  the  faid  late  Kiqg 
Henry  the  8th  pf  the  Boach  here,  that  is  to  fay,  at  Weftmin- 
fter  aforef.  caoie  as  well  the  aforeC  Nicholas  Evan  and  Tho. 
Hartop,  by  JcÀn  Cowper  thca  their  attorney,  as  the  aforef. 
£dw.  ChaoÂerlain»  by  Thomas  Palmer  then  his  attorney. 
And  the  Sheriff»  that  is  to  £iy,  Ralph  Verney,  £fq.  then  re- 
farnedhere  the  writ  afocef.  in  all  things  ferved  and  executed» 
that  is  to  fay,  that  the  aforef.  Nicholas  and  Thomas,  had 
found  to  the  then  Sheriff  fureties  to  prolbcute  his  fuit  aforef. 
that  is  to  iky,  Jdm  Doe  and  Richard  Roe  ;  and  that  the  aforef. 
£dw.  Chamberlain  was  fummoned  by  John  Den  and  Rich. 
Fen  :  'aud  upon  this  the  faid  Nicholas  Eran  and  Tho.  Hartop» 
by  declaring  againft  the  iaid  £dw.  Chamberlain,  upon  the 
writ  aforef.  demanded  againft  the  faid  Edw.  Chamberlain  the 
manors,  tenements  and  rent  aforef.  with  the  appurtenances,  as 
their  right  and  inheritance,  and  iato  which  the  faid  £dw« 
Chamberlain  had  not  entry,  but  after  the  firft  paffa^  of  the 
Lord  King  Henry,  fon  of  King  Jdm»  into  Gafcoign,  &c. 
And  whereupon  then  they  &id  that  they  themfelves  were  feif- 
ed  of  the  manors,  tenements  and  rent  aforef.  with  the  appurte* 
nance<),  in  their  demefne  as  of  fee  and  rig^t,  in  time  of  peac^ 
in  the  time  of  the  (aid  late  King  Henry  the  8th,  by  taking  the 
profits  thereof  to  the  value,  &c.  and  into  which,  &c.    And 
thereof  then  they  brought  fuit,  &c  And  the  aforef.  £d.  Cham* 
berlain,  by  the  aforef.  Tho.  Palmer  his  attorney,  then  defend- 
ed his  right,  ^en,  &C.  and  then  vouched  thereof  to  warran-^ 
ty  The.  Fiffa,  who  was  then  prefent  in  court  in  his  proper  per-* 
fon,  and  freely  warranted  to  him.  the  mai>ors,  tenements  and 
xcnt  aforef.  with  the  appurtenances,  and  thereupon,  the  faid 
Nich.  Evan  and  Tho.  Hartop  demanded  againft  him  the  ikid 
Tho.  FiQi,  then  tenant  by  his  warranty,  the  manors,  tenements 
and  rent  aforef.  with  the  appurtenances  in  form  aforef.  &c. 
And  whereupon  they  then  faid,  that  they  were  feifod  of  tbe 
manors,  tenements  and  rent  aforefaid,   with  the  appurte-* 
nances,  (amongft  other  things)  in  their  demefne  as  of  fee  and 
right,  in  time  of  peace,  in  the  time  of  the  aforefaid  late 
King  Henry  the  Sth  by  taking  tbe  profits  thereof  t&  the 
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value,  &c.  aid  into  which,  &c.  and  thereof  they  then  brought 
fuit,  &c.    And  the  aforef.  Tho.  Firti,  tenant   by  his  warranty 
aforef.  then  defended  his  right,  When,  &c.  and  then  prayed 
licence  thereof  to  imparl,  and  he  had  it,  &c.  And  afterwards^ 
in  the  very  fame  term»  the  aforef.  Nich*  Evan  and  Tho.  Har- 
top  returned  again  here  into  the  court  aforef.  of  the  faid  late 
K.  Henry  the  8th,  by  their  attorney  a forefaid  ;  and  the  aforef. 
Tho.  Fifh,  tenant  by  his  warranty  aforef.  although  folemnly 
required,  did  not  return  again,  but  departed  in  contempt  of 
the  court  and  made  default  ;  therefore  then  it  was  confidered 
by  the  aforef.  court  here,  that  the  aforef.  Nich.  Evan  ^d  Tho. 
Hartop  fhottid  recover  their  feifiu  againft  tlic  faid  Edward 
Chamberlain,  of  the  manors,  tenements  and  rent  aforef.  with 
the  appurtenances,  arid  that  the  faid  Edward  ftiou Id,  have  of 
the  lands  of  the  aforef.  Tho.  Fi(h,  to  the  value,  &c.  and  that 
the  faid  Tho.  Fifli  (hould  be  in  mercy,  &c.  as  by  the  record  and 
procefs  thereof  here  in  court  remaining  more  fully  appeareth. 
Which  recovery,  in  form  aforef.  had,  was  had  to  the  ufe  and 
40  the  intent,  that  the  aforef.   Nich.  Evan  and  Tho.  Hartop, 
fliould  enfeoff  the  aforef.  Rich.  Lyfler,  Martin,  John  Cottei^ 
ford,  John  Clayton,  William  Hogefon  and  Robert  Taylor  of 
the  manors  aforef.   with  the  appurtenances,  to  have  and  to 
hold  to  them  and  their  heirs  for  ever  :  by  virtue  of  which  faid 
rccoyeryt  the  aforef.  Nich.  Evan  and  Tho.  Hartop  entered  into 
the  manors  aforef.  with  the  appurtenances  and  were  feifed 
thereof  in  theirdcmefne  as  of  fee  ;  and  being  fo  feifed  thereof 
the  faid  Nich.  and   Tho.  Hartop,  did  infepff   the  aforefaid 
Richard  Lyfler,    Martin   Linfey,    John   Cottesford,     John 
Clayton,  William  Hogefon  and  Robert  Taylor  of  the  faid  ma- 
nors with  the  appurtenances  to  have  and  to  hold  to  them  and 
their  heirs  for  ever  i  by  virtue  of  which  feoffment  the  faid 
Richard    Lyfter,    Martin,    John  Cottesford,    John  Clayton, 
William  Hogefon  and  Rob.  Taylor  were  feifed  of  the  fame 
manors  with  the  appu'tenances,  in  their  demefne  as  of  fee; 
and  being  fo  feifed  thereof,  the  aforef.  Sibil,  in  the  life  of  the 
faid  Edward,  for  the  better  fecurity  of  the  faid  Rich.  Lyfler* 
Martin,  John  Cottesford,   John  Clayton,   William  Hogefon 
and  Rob.  Taylor,  in  the  manors  aforef.  with  the  appurte*        ' 
nances,  according  to  agreement  between  the  f\me  Edward 
and  Sibil,  firft  before  the  aforef.  recovery  had,  by  her  writing 
aforef.  of  releafe  remifed,  and  releafed  to  the  aforef.  Richard 
Lyfter,    Martin,    John  Cottesford,   John  Clayton,   William 
Hogefon  and  Rob.  Faylo^,  all  her  right,  claim,  title,  ellate, 
life,  intered,  and  demand  of  and  in  the  manors  aforef.  with 
the  appurtenances  in  manner  and  form  as  they  have  above  aU 
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ledgcd  ;  and  this  they  are  ready  to  vérifie  :  whereupon  they 

E  ray  judgment;  and  that  the  faid  Rob.  Chamberlain,  may  be 
arred  from  having  his  aÛion  aferef.  agaiaft  them»  âcc.  And 
the  aforef.  Rob.  Chamberlain,  protefting  that  the  recoTery 
aforef.  was  not  had  tp  the  ufe  and  intent,  that  the  afbrcT.  Nich. 
Evan  and  Tho.  Hartop  fhouM  infeoff  the  faid  Rich.  Lyffan*, 
Martin,  John  Cottesford,  John  Clayton,  William  Hogefbn  and 
Rob.  Taylor  of  the  manors  aforef.  wi^h  the  appurtenances  ^ 
))rote{ling  alfo,  that  the  aforef.  Nich.  Evan  and  Tho.  Hartop 
did  not  infeofFthe  aforef.  Rich.  Lyfter,  Martin,  John  Cottef* 

'  ford,  John  Clayton,  William  Hogefim  and  Rob-  Taylor,  of 
the  manor  aforci.  with  the  appurtenances;  by  protefting  a]fo,thac 
the  aforef.  Sibil,  for  the  better  fecurity  of  the  albref.  Rich. 
Lyfter,  Martin,  John  Cottesford,  John  Clayton,  William 
Hogefon  and  Rob.  Taylor,  in  the  manors  aforef.  with  the  ap- 
purtenances, according  to  agreement  between  them  the  faid 
Edward  and  Sibil,  firft  before  the  aforef.  recovery  above  fup* 
pofed  to  be  had,  by  her  writing  of  releafe  aforeu  did  not  re- 
mife  and  releafe  to  the  aforef.  Rich.  Lyfter,  Martin,  John  Cot-* 
tesford,  John  Clayton,  Will.  Hogefon  and  Rob.  Taylor,  as  the 
aforef.  warden  or  re£lor  and  fcholarsabove  in  their  rejoinder  have 
alledged;  protefting  alfo,  that  the  aforef.  £dw.  Chamberlaiut 
On  the  day  of  the  obtaining  of  the  original  writ  of  the  (aid  Nich. 
Evan  and  Tho.  Hartop,  out  of  the  court  of  Chancery  of  the 
aforef.  late  K.  Henry  the  8th,  that  is  to  fay^  the  ad  day  of 
June  in  the  4th  year  of  the  reign  6f  the  &me  late  K.  or  ever 
after  was  not  tenant  of  the  freehold  of  the  manors  aforeC  with  . 
the  appurtenances  :  for  plea,  the  bid  Rob.  Chamberlain  faith, 
that  the  aforef.  plea  of  the  afoi  cf.  warden  or  reâor  and  fcholars, 

, above  by  rejoinder  pleaded,  is  not  fufficient  in  law  to  bar  him 
the  faid  Rob.  from  jiaving  his  aâion  aforef.  againft  the  aforef. 
warden  or  re£kor  and  fcholars,  as  well  for  that,  that  the  &id  re- 
joinder is  a  departure  from  the  aforef.  bar  of  them  the  wardeck 
or  reftôr  and  fcbolars;  as  for  want  of  fufficient  matter  in  the 
faid  rejoinder  contained  ;  and  this  he  is  ready  to  vérifie  : 
.  wherefore,  fof  want  of  a  fufficient  rejoinder  of  the  faid  war« 
den  or  reâor  and  feholars,  in  this  behalf,  the  faid  Rob.  Cbam« 
fcerlain,  as  before,  pi'ays  judgment  and  feifin  of  the  manors  a** 
foref.  with  the  appurtenances  to  be  adjudged  to  him,  &c.  And 
the  faid  wardeti  or  rt&ot  and  feholars,  in  as  much  as  they 
above  by  rejoining  have  alledged  fufficient  matter  in 
law  to  bar  the  aforefaid  Robert  from  having  his  aâion 
aforefaid  againft  them  the  warden  or  reâor  and  fcbo* 
lars,  which  they  are  ready  to  verifies  whicb   £tid  matter 
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the  aforef.  tlobert  doth  not  deny,  nor  to  the  fame  any  ways 
anfwereth,  but  to  admit  that  averment  doth  altogether  refiifei 
as  before  prays  judgment,  and  that  the  aforef.  Rob.  Chaiilber- 
lain  may  be  barred  from  having  his  a£lion  aforef.  &c.  And 
becanfe  the  Juftices  here  will  advife  themfelvesof  and  upon 
the  premifeSf  before  they  give  their  judgment  thereof»  day  is  ' 
given  to  the  pilrties  aforef.  here,  until  in  8  datsof  St.  Hilary^ 
to  hear  their  judgment  tbtltdf,  becàofe  that  the  £iid  Juftices 
here  thereof  are  Hot  yet,  &c.  AC  i^hich  day  come  here  as  well 
the  aforef.  Robert,  as  the  aforef.  warden  or  reAor  and  fcholafsj 
by  their  attornies  aforefaid:  and  becatife  the  Juftices  here  will 
further  advife  themfelves  of  and  upon  the  premifes,  before 
they  give  their  judgment  ther^f,  day  further  is  given  to  the 
parties  aforef.  here  until  from  the  day  of  Eafter  in  1 5  days,  to 
hear  their  judgment  thereof,  becaufe  the  faid  Juftices  here 
thereof  are  not  yet,  &c«  At  which  day  here  eome  as  well  the 
aforef.  Robert,  as  the  laid  warden  or  te&ot  and  fcholarsj  by 
their  attornies  aforef.  And  becaufe  the  Juftices  here  will  fur- 
ther advife  themfelves  of  and  upon  the  premifeSi  before  they 
give  their  judgment  thereof,  further  day  is  given  to  the  parties 
aforef.  here,  until  in  the  morrow  of  the  HolyTrinity,  to  hear 
their  judgment  thereof,  becaufe  the  (aid  Juftices  here  thereof 
are  noc  yet,  &c.  At  which  day  here  come  as  well  the  aforef. 
Robert,  as  the  aforef.  warden  or  reâor  and  fcholars  by  their 
attomids  aforefaid  :  and  becaufe  the  Juftices  here  will  further 
advife  themfelves  of  and  upon  the  premifes,  before  they  give 
their  judgment  thereof,  further  day  is  given  to  the  parties  a- 
forcC  here,  until  in  8  days  of  St.  Michael,  to  hear  their  judg'  /?^T2! 
meot  thereofi  becaufe  the  Ciine  Juftices  here  thereof  are  not'  ^' 
yet,  &c.  At  which  day  here  come  as  well  the  aforef.  Robert,"  * 
as  the  aforef.  warden  or  reâor  and  fcholars,  by  their  attornies 
aforef.  and  upon  this,  the  premifes  being  feen,  and  by  the 
Juftices  here  fully  underftood,  it  feemeth  to  the  fame  Juftices 
here,  that  the  plea  of  the  aforef.  warden  or  reâorand  fcholars, 
aJiOTe  by  rejoinder  pleaded,  is  fufficient  in  law  to  bar  the  (aid 
Robert  from  having  his  aûion  aforef.  a^ainft  the  aforef.  war- 
den or  reâor  and  &iolars  :  therefore  it  is  cotifidered,  that  the 
afoicf.  Robert  take  nothing  by  his  writ  aforef.  but  that  he  be 
in  mercy  for  bis  falie  clamour  ;  and  that  the  aforef.  warden  or 
leâar  and  fcholars  may  go  thereof  without  day»  &c. 
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Mich;  37  &  38  Eliz. 
In  the  Common  Pleas.     Rot.  82. 


^  And.  3Ï.  Moor  TN  %  formtdon  in  defccndcr  by  ïldb.  Chamberlain,  coufiif  * 
355*  X  ^"^  ^^^^  xi\'9\t  of  the  body  of  Rich.  Chamberlain»  aj^ainft 

•  the  reuor  and  fcholars  of  Lincoln  College  in  the  univerficy  of 
Oxford  for  the  manors  of  Petfore  and  kckeney  in  the  county 
of  Buckinghani  :  on  the  pleading  the  cafe  was  fuch:  Rich. 
Chamberlain  did  enfeofiP  Corneborough  and  others  of  tbefaid 
manors,  to  the  intent  that  they  (hoaldgive  back  the  fame  to 
the  faid  Rich.  Chamberlain  and  Sibil  Fowler  whom  be  intend* 
ed  to  marry,  and  to  the  heirs  male  of  the  body  of  Richard^ 
which  was  done  accordingly.  Richard  and  Sil}il  intermarried 
avid  had  iOiie  Edward;  Rich,  died,  £dw.  in  the  life  of  Sibil 
adtunc  tenens  liberi  tenementit  Vc.  (which  was  intended  by  dif- 
feifin)  an.  4  H.  8.  fuifcred  a  common  recovery  with  fingle 
volicher  by  agreement  amongft  other  things,  to  the  intent  that 
the  recoverors  (hould  enfeoff  Lifter  and  others  to  divers  ufes  ^ 
and  that  Sibil  (for  better  a(Furance}  (hould  releafe  to  them  with 
warranty  ;  which  feo(Fmenc  and  releafe  with  warranty  were  • 
made  accordingly^;!.  1 1  H.  8.  And  afterwards  Sibil  died  £dw. 
then  being  alive  \  and  whether  this  collateral  warranty  (hovld  * 
Co.'Ut.  3i6«b.  bar  the  demandant  or  not,  or  (hould  be  void  by  the  flat,  of  ik 
3^S«  b-  H.  7.  cap.  20.  was  the  queflion  ;  for  in  as  much  as  the  com- 

mon recovery  was  had  againft  Edward  in  the  life  of  tenant  for 
»  life,  it  cannot  be  intended,  that  Sibil  had  furrendered  her  cftate, 

or  that  Edw.  had  entered  for  a  forfeiture,  and  thereby  feifed  bjr 
Co.  Lit.  72,  i.  f^*"^^  ^f  ^'^^  ^^*^  unlefs  it  had  been  alledged  in  pleading  :  but  for 
303,  b.  a^,much  as  it.  was  generally  alledged  that  then  he  Wihj  tenant 

of*  the  freehold,  it  (hall  be  infcAcfed  more  ftrong  againft  bin* 

uho 
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wfco  (û)  pleads  it,  that  is  to  fay,  that  it  was   by  diflcil5n,*otT  WC^o.LU.  503. 
by  feoffment  of  a  dificifor,  fo  that  be  was  in  of  another  eftate,  J^^'*  ^^'*  ^^* 
and  then  the  recovery  with  (h)  fingle  voucher  will  not  bind  3  co.  5.  b! 
it:  and  therefore  the  fole  queition  was,  on  the  cgllateral  war-  (^)2R 'l'Ct  294. 
ranty.  And  it  was  ftrongly  objefted,  that  this  warranty  (hould  395-  ^^^ï"-  5»- 
be  void»  not  only  within  the  exprefs  letter,  but  alfo  within  the 
meaning  of  the  aâ. 

For  firft,  there  is  no  doubt  but  the  heir  male  of  the  body  of 
Edward  is  a  perfon  to  whom  the  inheritance,  after  the  death 
of  Sibil,  (hall  appertain  :  and  the  words  of  the  aâ  are,  that 
ikch  perfon  fliall  enter,  and  peaceably  poâefs  the  land  as  he 
ought  if  no  fuch  warranty  had  been  made.  And  the  mean- 
ing of  the  a£l  was  not  to  fave  the  eftate-tail,  for  him  only  who 
is  heir  apparent  at  the  time  of  the  forfeiture,  but  to  preferve 
it  for  the  benefit  of  all  the  ifTues  inheritable  by  force  of  the 
tail.  As  if  A.  makes  a  feoffment  in  fee  to  the  ufe  of  himfelf 
and  his  wife,  and- to  the  heirs  of  the  body  of  A.  A.  hath 
ifiue  B.  and  dies^  the  wife  is  difleifed,  the  heir  in  tail  by  deed 
releafes  to  the  difleifor,  and  afterwards  the  wife  releafes  alfo 
with  warranty  and  dies,  B.  hath  iffue  C.  and  dies  ;  although 
B.  hath  by  his  releafe  difabled  himfelf  to  take  advantage  of  the 
forfeiture  during  his  life,  yet  it  (hall  not  prejudice  his  ifiue; 
for  he  is  the  perfon  to  whom  the  inheritance  of  the  eftate  tail 
doth  appertain,  and  now  by  the  ftatute  he  (bail  enter  as  if  no 
warranty  had  been  made. 

2.  It  is  to  be  obferved,  that  by  the  ftatute,  not  only  entry  b 
given  to  him  to  whom  the  inteccft,  title,  or  inheiitance  (hall 
appertain,  as  if  no  warranty  had  been  made  -,  but  by  the 
branch  neiçt  before,  it  is  provided  that  every  (c)  difcontinu-  (^j  co.  Lit  %ss. 
ance,  alienation,  releafe,  or  con€rmation  with  warranty,  and  b.  325.  b. 
recovery  made  or  fufFcred  by  fuch  woman  (hall  be  utterly  void  Amea  50.  ^ 
and  of  none  eficél  :  and  if  the  warranty  in  this  cafe,  by  the 
cxprefs  letter  of  the  a£l,  be  utterly  void  and  of  none  etfcû, 
ii'is  vord  as  to  all,  and  by  confequence  againfl  every  i(ruo  in 
tail,  and  it  iâ  void  alfo  as  to  Edward  himfelf,  but  in   refpc£l 
of  the  faid  recovery  he  hath  barred   himfelf  that   he  cannot 
enter  into  the  land  ;  and  the  opinion  of  Do£lor  and  Student 
was  ftrongly  urged,  that  if  a  {d)  woman,  tenant  in  tail,  fuffcrs 
a  common  recovery,  and  the  ifiue  in  tail  releafes  to  the  re- 
coveror,  yet  his  ifiue  may  enter  ;  which  proves,  that  although  ç/)  pofi^a  si.  ». 
he,  who  hath  the  immediate  right  to  the  eftare^tail,  will,  by  ^r.  u  Stud,  * 
his  own  au,  exclude  himfelf  from  the  benefit  that  the  (ht.  ^*'**  '•  "p*  3i- 
would  have  given  himj  yet  his  ifiue  (hall  not  be  prejudiced  q.  Lucis  1*4. 
by  it. 

And   it  was  further  objcfted,    that  if  any  {e)  error  had 

been  in  the  recovery  that  Kdward  fuffered,  and  he  had  brought  (,)  poft.a  61.  a, 

a  writ  of  error,  the  collateral  warranty  of  the  woman  woul4 

not  be  a  bar  to  him,  for  the  (latuce  by  exprefs  words  hath 

H  3  made 
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made  tfae  warranty  utterly  toidi  and  oF  no  effpA  ;  a  fortitri 

the  warranty  (hall  not  bind  the  demandant»  who  claims  as 

çoufin  and  heir  male  of  his  body  per  fymunn  Jens»    To  which 

it  was  anfwered  and  rcfolTcdi  as  to  the  firft  branch»  that  the 

office  of  a  ^ood  expofiter  of  an  zGt  of  parliament  is  to  make 

Oodb^^  ^^  ''  conftruâion  (a)  on  all  the  parts  together^  and  not  of  one  part 

Co.  ùu^iit.  a,  on^y  by  itfelf  ;  nemo  inim  aliquam  partetfi  nui  inteUigm p^ffii^ 

5  Co.  09.  a.       antfquam  iotam  iferum  atqueiienm  ptrligerit  :  and  althottgh  the 

ro  March i^'    ^^^  ^^^ch  makes  the  difoontinuance,  alienation,  warrantyt 

3  iBftt'sr.  ^*     ^i  recovery,  utterly  void,  and  of  no  effieâ;  yet  the  claule 

4  inft.  5(.  following  being  conneAed  to  it  with  this  conjun£Uoo,  *'  and 
f^^'^'co  **'  b  "  ^^^^  *^  ^^'*  ^^  lawful,"  expounds  the  generality  of  the 
Hu^ii'u^'  '  Words  of  the  precedent  branch  ;  and  thereifore  the  (è)  fenfe  of^ 
Cr.  Car.  287.  bo^i  together  is,  that  they  fliall  be  utterly  void  and  of  no 
3f9»  S^'»*48'  efFeâby  the  entry  of  hjm  to  whom  the  imcreft,  title,  or  Jn- 
£i!  (6?76,  L7S.  heritance,  after  the  woman,  doth  appertain  \  but  the  difconr 
s9o>  1^»  '200,  tinuance,  alienation,  warranty»  or  recovery,  are  not  toid* 
471»  800.  between  the  parties,  but  ftand  in  force  between  themfelves, 
jS7fit%%ij.  and.againft  ail  others,  bpt  oply  againft  fuch  to  whom  the 
3t9.  pi.  r,  £,'}y  intereft,  title,  or  inheritance,  after  the  death  of  fuch  woman 
4*  i^A;  pi-  32»  doth  appertain,  and  they  only  can  make  it  void  and  of  no  effeâ 
IfyiXti^  '  *^*  ^Y  ^^^i*"  c**^f y  •  ^"**  f^  before  this  time  have  other  (latutes  been 
aButa.13»  ti],  expounded  by  the  ancient  judges  and  fajges  of  the  law.  As 
37  ""-?;,.'*  *'  *^*  ftatnte  ot(c)  8  H.  6.  cap.  lo.  by  which  it  is  provided,  that 
4!  Bn  Obî^It.  ^^*  outlawries  (hall  be  held  for  null  and  void,  and  that  the 
p,  Plowd.  6i*.  party^  &c.  be  not  damaged  nor  put  to  lofs  of  his  goods 
R  ft^'i^'h^^'  ^'  ^^^  chattels,  &c.  unlefs  a  €4ipiûs  be  awarded  againft  the  party 
lUonfiu*^  in  the  county,  in  which,  by  the  indiâment  or  appeal,  he  is 
%  Leon!  781  '  eapprefied  to  be  dwelling  ;  yet  it  ought  to  be  avoided  by  the 
io7,  iiS.          means  which  the  law  hath  appointed,  and  that  is  by  writ  of 

I  Rol!c*$  Rep.     error. 

4o,i69.aRolie*t  In  the  fame  manner  in  the  cafe  at  bar,  eftates  of  freehold  or 
Rep.  201.  Sav.  inheritance  cannot  be  defeated  without  an  entry,  and  thcre- 
54^  «ruv**  fore  by  entry  (hey  ought  to  be  majie  void.  So  the  ftatute  of 
o.  BeoL  tio.  Cd)  23  H.  o.  cap.  10.  makes  an  obligation^  taken  in  other 
I  Jijoct  65.        manner  than  the  ftatute  prefcribcs,  void  ;  yet  it  is  held  in  (i) 

St  Î  RoL'f  •  7  E-  4-  S  b-  «f«t  t»^i  P»^^y  can«ïP«  P>«<«.  (f)  non  ift  fa£lum^ 
Vyj.  Moor  1^7.  butitisvoidablebypleaywi^bfuchaptconclufionasthelawdoth 
Owtn  90.  appoint.    So  on  the  ftât.  of  (^)  i  Eliz.  which  provides,  that  all 

OowVcii  66,  g««w>  lèafes,  &c  made  by  hi  (hops  in  other  manner  than  ismen* 
I  Keb.  391.  '  tinned  in  the  zQl  fliall  be  utterly  void,  and  of  no  effeA  to  all  in* 
Koy  33, 76»  tenés  and  purpofes  :  notwithftanding  thefe  precife  words,  it  was 
'  Kei^^ôt.  adjudged  in  the  Common  Pleas*  M.  32  &  33  Eliz.  in  a  quatt 
t  An.  267/  ifnpeJit  between  fh)  Sale  and  the  bifliop  of  Coventry  and  Litch* 
»Aaa.  12».       Acid,  that  a  grant  of  the  next  avoidance  of  an  advowfon» 

MéUy '25,  175.  ^>  N.  B.  25I.  b.  9  Co.  119.'  b.  Hetl.  23.  {e) Br.  non  eft  TaAiun  14.  to  Co.  loo. 
b.  PJowJ.  66.  b..6S.  a.  Fits.  det.  So.  5  Co.  110.  b.  Djcr  120.  pL  f.  {/)  Hub.  7a.  166.  5  Co- 
iiA.  Doâ.  pu  262-  Br.  non  9^  faAum  14.  fgj Co,  Lit.  45.  a.  Winch  47.  Moor  107,  loS»  ic9- 
iw.  109,110,  III,  Cr.  El.  141.  I  Leon- 59-  5  Co.  2.  a.  i  And.  65,  193.  Moor  253.  BrîdR. 
»9,  %o.    (A)  lo  Co.  59.  a.  Cr.  El.  i^i,  5C7.  2  RolJe's  350.  Say.  94, 95.  Owen  9^,  i  And.  2411 

^*^^'^  vvbich 
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which  is  not  warranted  by  the  faid  aâ»  is  not  void  as  to  the 

grantor  himfelf,  but  as  to  the  fucceflbr  ;  for  fo  was  the  intent 

of  the  aél,  to  provide  for  the  fucceflbr  and  not  for  the  party 

bimfeKL    So,  and  on  the  fame  reafon  it  was  refolved  in  the 

Common  Pleas,  fer  totam  cutiam^  Pafth,  39  Eliz.  between 

Hunt  and  {a)  Singleton  for  a  houfe  in  Fofter-lane  in  London,  (^^XoXlt.  45,1. 

whereof  the  inheritance  was  in  the  Dean  and  Chapter  of  Paul's,  Cr.  Ei.  473. 

that  if  the  Dean  and  Chapter  make  a  leafe  not  warranted  by  ^^^ o  Cot'cL^a!!' 

^be  Aatutcs  of  13  &  14  Elia.  in  which  cafe  it  is  provided  by  3'Keb.  109.  ^ 

by  the  faid  a£b,  that  foeh  leafe  ihall  be  abfolutely  void,  and  iMod.Rep.ao$« 

of  noeflêâ  toall  intents  and  purpofes  ;  in  this  cafe  of  a  cor-  ^*vènt?*  '^' 

poration  aggregate  of  many  perfons,  which  never  dies,  it  was  j  Roi>e^*8  K^^^p. 

f^eatly  doubted,  if  the  leaie  (bould  not  be  utterly  void  pre-  'S^isf  159* 

femlv  according  to  the  ezprefs  letter  of  the  aâ  ;  but  it  was  '^9* 

at  lau  refolved^  forafniuch  as  the  aA  was  made  for  the  benefit 

of  the  fttcceilbrs,  (hat  the  leafe  ihould  not  be  void  'till  after  the 

Ueach  of  the  DeaUi  who  was  party  to  the  leafe  :  and  although  HafS.  156. 

the  fucceflbr  of  the  Dean  is  not  fuccefTor  to  the  whole  corpo* 

ration  who  made  the  leafe,  but  only  the  principal  member  of 

k  ;  yet  becaufe  the  whole  corporation  never  (^}  dies,  fuch  W  Treby  Argv» 


principal  cafe,  although  it  be  provided  by  the  ftatute  of  11  H.  ^33-  *^^^**'' 
7.  that  the  difcontinuance,  alienation,  vrarranty,  and  recovery  J|^ii.*Jt  H.^. 
Ihall  be  void  ;  yet  they  are  not  void  prefently,  but  are  to  be  cap.  »o. 
made  void  by  fuch  perfons  to  whom,  after  the  death  of  the  ^"*"  **♦• 

'woman,  the  intereft,  tide,  or  inheritance  appertains.  And' 
nvidi  thi^  rcfolution  agrees  2^  H.  St  23.  b«  on  this  if  cry  ftatute 
of  II  H. 7. 

^  It  was  anfwered  and  refolved,  that  this  cafe  was  out  of 
tHe  (c)  intention  of  the  (aid  aâ  for  feveral  reafons.  (r)  Cr.  Jtr.  475. 

Firft,  Becaufe  the  intent  of  the  aâ  was  to  reftrain  women 
from  making  a  difcontinuance,  warranty,  and  recovery»  in 
bar,  or  prejudice  of  the  heir  in  tail,  or  of  them  in  remainder, 
&c.  But  when  the  heir  in  tail,  in  the  cafe  at  bar,  doth  con- 
vey and  afibre  the  land  to  others,  and  the  releafe  or  confir- 
mation of  the  woman  with  warranty,  is  but  to  perfeél  and  cor« 
rcborate  the  eftate  which  the  heir  in  tail  hath  made,  fuch 
warranty  is  not  reftrained  by  this  a£t  ;  for  it  fliall  be  intended 
for  the  benefit  of  the  heir,*  and  not  to  his  prejudice  :  and  this 

'  was  the  reafon  that  a  common  iccovery,  in  tefpeâ  of  the  in« 
tended  recompence,  was  not  reftrained  by  the  ftatute  of 
Weft.  a.  And  therefore  when  the  iffue  in  tail,  in  the  cafe 
at  bar,  hath  fufiered  a  common  recovery,  and  the  warranty  of 
the  woman  extends  only  to  ftrengthen  it,  this  warranty  is  not 
reftrained  by  the  (kid  aÛ  of  (d)  11  H.  7.  W  "  "•  7-  »^i 

Hi  The  J;;:  J"- ^^*- 


(a)  Co.  Lit. 
36a.  a. 
Pollea  61.  a« 
3  Co.  38.  a. 


(ft)  10  Co.  39.b. 
4%  b.  Co.  Lit. 
362.  a.  Cr.-£1* 

Co,  Ent.  667. 
nu.  16. 
Moor  1^90. 
1  And.  1751 
Winch  43. 
I  Aad.  276. 


(^f;  Co,  tit. 

356  a.  b. 
1  Co.  15.  a. 
10  Co.  37.  a. 
43.  b.  Cr.  El. 
56»,_570. 
Co.  Bnt.  655. 
Moor  690.  , 
I  And.  175» 
AVinch  43. 
Co.  Lie.  26a.  a. 
362.  a. 
»  Leon.  62» 


fd)  Co.  Ut. 
356.  a.  362.  a. 
/Co»  15.  a«b. 
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The  fécond  reafon  was.  that  the  wife,  with  the  heir  in  tail» 
might  have  joined  in  a  fine,  and  fo  barred  the  eftate-tail  ;  or 
if  the  wife  had  {a)  furrendercd  to  the  heir  in  tail,  he  might 
have  fu&iered  a  recovery,  and  by  tliat  the  eftate-uil  would  be 
docked,  and  fo  they  both  had  power  to  bar  the  eftaie-taii,  and 
the  remainder  or  reverfion  expeûant  thereupon  :  then  it  was 
not  the  intention  of  the  aâ  to  reftrain  the  warranty  the  wife 
made  to  him  who  had  the  land  by  conveyance  of  the  heir  in 
tail.  And  on  the  fame  reafon  it  was  adjudged  M.  38  &  39 
Eliz  in  the  King's  Bench,  between  Jennings  and  Wifcman^ 
and  Hill.  39.  in  the  Common  Pleas,'  but  the  pleat)egan  Trin» 
38  Eliz.  Rot.  230a.  between  (/>)  Wifeman  and  Crow,  and  the 
cafe  in  both  courts  was  the  fame,  fif'L  Thomas  Wifeman  had 
iifue  William,  hiseld«rfon  by  one  venter^  and  Thomas  and  a 
daughter  by  another  venter^  and  feifed  of  land  in  Efi'ex  held 
in  focage,  devifed  to  Dorothy  his  wife  for  life,  the  remainder 
to  T.  in  tail,  and  died  ;  whereby  the  wife  was  tenant  for  life/ 
the  remaind.  to  T.  in  tail,  and  the  reverf.  of  the  fee  defcendcd 
to  William  ;  Dorothy,  after  the  (latute  of  14  Eliz  fu0ered  a 
common  recovery,  in  which  Thomas  was  vouched,  who 
vouched  over  the  common  vouchee,  v\hich  recovery  was  to 
the  ufe  of  Thonias  and  his  heirs  ;  the  daughter  married  Jen* 
nings,  Thomas  died  without  iflue  :  now  between  Jennings 
and  Crow  his  fermor,  and  Wifeman,  fon  and  heir  of  William, 
wa;$  the  quedion  for  the  faid  land:  Wifeman  objeâed,  that 
the  faid  common  recovery  was  void  by  the  exprefs  letter  of  the 
flatutc  of  14  {c)  Eliz.  cap.  8.  "  Where  divers  perfons  being 
**  feifed,  &c.  of  any  lands.  Sec.  only  for  life  or  lives,  or  of 
**  eftates  determinable  upon  life  or  lives,  have  fufiered  other 
*'  perfons  by  agreement  or  covin  to  recover  the  fame  lands 
^^  againft  the  (âme  particular  tenants,  Stc  or  as  vouchees»  to 
•*  the  great  prejudice  of  thofc  to  whom  the  reverfion  or  rc-^ 
'*  mainder  hath  appertained,  or  ought  to  appertain  :  be  it 
*^  enaâed,  that  every  fuch  recovery,  as  of  fuch  perfon  in  re- 
"  verfion  or  remainder  thereof,  &c.  be  clearly  and  utterly 
^*  void  and  of  none  efFeû  :  prbvided  that  every  fuch  recovery 
^^  had  by  the  aflent  of  any  perfon  in  reverfion  or  remainder, 
*'  fo  the  &me  aflent  appear  of  record  in  any  court,  &c.  (hall 
*•  (land  in  force  againft  fuch  perfon  fo  afienting.''  And  the 
faid  recovery  was  had  againft  Dorothy,  being  tenant  for  life  ; 
and  the  faid  William  Wifeman,  who  had  the  reverfion -in  fee, 
never  aifented  to  the  faid  recovery  according  to  the  (aid 
grovifo:  and  therefore  the  faid  recovery  (hould  not  bind 
him  by  the  exprefs  letter  of  the  n(\:  but  it  w^$  ad* 
judged  in  both  courts,  that  the  reverfion  in  fee  was  barred 
by  the  faid  r/ecovery.  And  the  faid  aâ  of  i^  {^)  Eliz.  did 
not  extend  to  it  :  and  the  principal  reafon  was,  becaufe  it 
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was  not  the  intent  of  the  a£l  to  extend  to  fuch  recovery  iti? 
which  be  in  remainder  in  tail  was  vouched,  becaufe  tenant  in 
tail  hath  an  eflateof  inheritance  which  may 'continue  (a)  for  ^«^3^0.4.  b. 
ever  ;  and  he  bath  power  by  a  comùion  recovery  to,  dock  all 
remainders  and  reverHons  expcâan(  on  his  efiate;  and  if 
Dorothy  had   (/»)  furrendcrcd  to  him,  then  without  qucftion  W^Co.  63.  !• 
the  recovery  (hall  bar  the  rcvciCon  in  fee  ^  fo  Dorothy  and  ioCo.^37ri.  ' 
U  homas  had  power  to  bar  the  reverfion  in  fee,  and  neither  the  39.  a.  46.  a. 
flat,  of  Weft.  2.  cap.  3.  (c)  which  gives  receipt,  extends  to  ^'b^.!*7'^*« 
him  in  reverfion  or  remainder  cxpcûant  on  an  cftate-tail,  33  2  RoUe*$  ^96 .'' 
II.  6.  22.   41  £.  3.  J2.  nor  the  flat*  of  {d)  9R.  2.  cap.  3.  zBrowni/ô;.' 
which  gives  the  writ  of  error  to  him   in  reverfion  ;  nor  doib  ('^  ^^  ^"* 
the  flat,  of  (e)  32  H.  8.  cap.  31,  made  againft  common   re-  ^Xso.h.'^^' 
coveries  had  againft  tenants  for  life,  extend  to  remainders  or  ^^/piowd.'57.b, 
reverfions  expedant  on  an  eftate-tail.     So  in  the  cafe  at  bar,  ioCo.44.  b. 
forafmuch  as  he  who  had  the  eftate-tail  hath  fuffered  a  com-  vc?.'n!  B."îii. 
nibn  recoyeryi  and  the  wife  hath  releafed  to  the  recoverora  a.  b!  F.  N.  b. 


vcyancc.  .  9^'  pî-  5- 

'Ihirdly,  it  was  refolved,  that  in  the  cafe  at  bar  when  the  ^^inJilluqK. 
faid  Edward)  by  the  conynon  recovery  had  againft  him  by  his  z.  cap.  3/ 
own  agreement,  had  difabled  himfelf  to  take  benefit  o^  the  (')  ioPo-44b. 
forfeiture  given  by  the  ftatute,  after  the  death  of  Edward,  his  co  Li't.^'^ô'î 
i|Tue  fhould  not  take  benefit  thereof,  becaufe  his  father  was  in  i  And.  38.'  ** 
being  at  the  time  of  the  forfeiture,  and  could  not  enter  ;  and  >  ^eon.  6t«  62. 
a  pcrfon  who  is  not  in  rerum  natura^  or  who  hath  not  the  im-  ^^^^'^l"^' 
mediate  intereft,  title,  or  inheritance,  at  the  time  of  the  for-  Raftai  Recov.^j. 
ieiture,  (hall  never  take  benefit  of  this  aâ,  when  another  was 
in  being  at  the  time  of  the  forfeiture,  and  could  not  enter, 
and  yet  had  power  to  bar  by  fine  or  recovery  him  who  would 
claim  the  benefit  of  theaâ  ;  and  this  was  in  efteâ  adjudged 
in  (f)  Sir  Geo.  Brown's  Cafe,  where  the  ifluc  in  tail,  in  the  CP  Antea  50.  b. 
life  of  his  mother,  having  the  reverfion  in  fee,  levied  a  fine  m^^^^V 
without  proclamations.    And  if  error  was  in  the  faid  recovery,  %  And.  44. 
the  warranty  of  the  wife  would  bar  Edward  of  his  writ  of  cr.-  '  ^o^-  878. 
ror,  becaufe  by  his  own  aft  he  hath  barred  himfelf  from  tfce  J^'^-Ccm.iys- 
remedy  of  entry,  which  the  a£l  prefcribes.     And  the  cafe  of 
Doûor  and  {g)  Student  was  affirmed  to  be  good  law  ;  for  there  r^)  Antea  59  a. 
prefcntly,  by  the  recovery,  the  iflue  had  title  of  entry  on  the  Doastud.ho.x, 
recoveror  5  and  therefore  by  his  releafe  by  deed  he  could  not  "^'  3'' 
bar  his  iflue  ;  but  in  the  cafe  at  bar,  the  iflue  in  tail  firft  fufi^cred 
the  recovery»  and  fo  difabled  himfelf  before  the. warranty  made  5 
as  alfo  it  was  done  in  Sir  Geo.  Brown*s  cafe,  by  the  fine  levied  iu 
the  life  of  the  mother  ;  and  therefore  in  thofe  cafes  title  of  entry 
Y^  never  given  to  the  iflue  in  tail,  as  it  was  in  the  cafe  of  Doâor 
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and  Student;  and  fo  a  manireft  dÎTerfity:  but.if  Sibil  bad 
releafed  after  tbe  death  of  Edward»  then  the  iflue  of  £dw« 
might  have  avoided  the  warranty  by  force  of  Ais  a£l. 

Note,  reader,  I  conceire,  that  if  a  man  makes  a  feoffirnent 
in  fee,  to  the  ufe  of  him  and  his  \Hfe  in  tail»  and  to  the  ufe 
of  the  huiband  in  fee,  and  bath  iflbe  a  daughter,  and  dies» 
his  wife  with  child  with  a  fen,  whereby  the  reyerfion  in  fee 
defcends  to  the  daughter  ;  the  wife,  before  tbe  birth  of  the 
fon,  levies  a  fine,  or  fuffers  a  common  recovery  ;  in  this  cafct 
.  .  although  the  daughter  doth  or  doth  not  enter,  or  akhough  the 

{a)  HotK  333#     ^^j  daughtet  had  joined  iii  the  fine,  or  was  vouched  in  the  rc- 
coverv,  or  by  any  other  aâ  had  difabled  herfetf  from  taking 
benefit  of  this  aâ,  yet  the  fen,  after  born,  (hould  take  bene- 
fit of  this  a£l  ;  and  that  well  agrees  with  thb  refolution.    For 
by  no  ad  that  the  daughter  could  do,  could  (be  bar  the  fon  of 
the  eftate^tail,  as  Edward  might  in  the  cafe  at  bar  ;  and  there- 
fore it  flsinds  with  reafon  and  equity;  that  no  aft  which  (he 
could  do  (hould  be  prejudicial  to  the  fen,  who  was  m  uigro 
Ih)  I  Co.  95,  a.    mairrs.    And  this  cafe  is  not  to  be  compared  to  the  cafe  in  (^) 
Fi?*?ALt*»7.   52.4- 6.  a.  Forbytheftatof  (f)  6 R.  2.  cap.  6.  it  is  provid- 
Plowd.43.  ••      ed,  quodproximus  di  fanguim  eorundem  rapientium  &  rapterum^ 
<i,b.56.f.  b.    cui  heBTiditus  difcendere^  ritnanere^  vel  accidere  deberet  pitft  mor^ 
c^  oslb.  137.1.  '^  rapientis  vil  rûptij  bahat  iitulum  immidiati  ftatim  [dlicet^ 
(e)  1  Co.  95.  •!  pofi  raptum  hrtrandi  fuper  rûpiefitem  vel  raptum,  ^€,  ftf  tenere 
fir.  Entry  coo-     dijiotu  hartdiiorio  \  in  that  cafe,  if  the  daughter  enters,  (he 
Ptow!!»!  b.      ^^^  ^'^^  ^^  ^^^  ^^^^  againft  the  fon  after  bom  :  but  although 
45.  b.  ft'inft.     the  daughter  enters  by  force  of  the  ftatute  of  1 1  H.  7.  yet  the 
434.  Loog.  5^.  fon  bom  after  (hall  enter  upon  her  ;  and  the  caufe  and  reafon 
iH.Vf*'t%r.  of  this  différence  IS,  that  the  daughter,  by  tbe  flatute  of  6  R..  a. 
Rape 4.  Br.  Ap-  hath  the  land  merely  as  a  perquifite  in  fee-fimple:  and  by  the 
^1 4S.  Br.        exprefs  words  of  the  aft,  (he  mall  enter  and  kecp^hc  land,  for 
LViî^'cw^/    *«  ***^-  ^*'*»  Mrabiu  ^c.  Vunebiidejure  hareditario.  And  it  is 
Si.  Hob.  74.  '     like  the  cafe  of  9  (^^  H.  7.  25.  b.  if  a  remainder  be  limited  to 
{i)  I  Co.  95.  a.  (he  right  heirs  of  J.  S.  and  he  d^es,  having  a  daughter,  the 
?L%  oSTtS.!.  (0  daughter  (hall  have  it  as  a  purchafor,  and  (hall  keep  the 
Hob.  3.  cr!      land  againft  the  fon  born  after.    But  when  tbe  daughter  en- 
Car.  S7.  te^  by  force  of  the  aft  of  11  H.  7*  ftie  is  in  of  an  cflatc-iail 

(€)  t  Co.  137.  b<  p^  ftrmam  doni^  and  fo  in  nature  of  a  dcfccnt,  and  not  merely 
as  a  purchafor  \  and  that  by  the  exprefs  words  of  the  (bt.  of  i  c 
H.  7.  which  are,  that  the  perfen  to  whom  the  lands  appertain» 
after  the  deceafe  of 'fuch  woman,  (hall  enter  into  the  tene- 
ments, and  poiTefs  and  enjov  them  according  to  fuch  title  and 
intereft  as  they  (hall  have,  it  fuch  wpman  had  been  dead,  and 
AO  difcontinuance,  vrarranty,  or  recovery  had  ;  fo  that  the 
daughter  in  this  cafe  doth  not  claim  the  land  merely  as  a  per* 
quiUte,a8(hedoth  upon  the  fhtuteof  6R.  2.  but  byforceof  this 
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aâ  of  1 1  H.  7*  fte  daima  according  to  her  title,  as  if  the  vn>* 
man  bad  been  dead,  and  no  aâ  done  againft  the  ftat.  and  that 
is  pgrfirmam  dmi^  and  j^r  fcr»iam  dmi  the  km  after  bom  is  to 
be  preferred  before  the  daughter  :  and  therefore  this  cafe  is  to 
be  compared  to  (â)  Shelley's  cafe  |  in  which  cafe,  although  WiC«^io6.b. 
the  ufe  Tctted  firft  in  Richard  the  yoonger  fen,  yet  the  fen  of  j^^^^s^^'iôt^ 
the  elder  fon,  after  born,  (hall  enter  on  him,  becaufe  Richard  59.  jenk.  Cent, 
in  that  cafe  was  in  in  the  nature  of  a  defcent,  and  not  naerely  M9^<^«H«  ^ 
as  a  purdiafor.    And  if  the  makers  of  the  aâ  of  1 1 H.  7.  had  *  ^*"'  ^^' 
been  afked  if  in  fnch  cafe  the  w}fe  m^;ht  prejudice  the  fon^ 
vrherewith  (be  is  big,  of  the  benefit  which  they  by  the  faid  aâ 
bad  provided,  they  would  have  anfwered,  aifii  qu$d  liàtum 
frerit  matri  nûcerijUi$  qui  in  utirofuê  ifi»   And  with  this  Mon* 
tagae  Chief  Juftice  of  the  Common  Pleas,  Plow.  Coaa.  56* 
well  agrees.    And  the  opinion  of  the  Court  of  Wards,  20 
Eliz.  Dy.;^362.  a.  {b)  is  not  repugnant  so  it  ;  for  there  the  W  T>ytt  36s. 
opinion  is,  thai  if  the  iffue  in  uil,  within  age,  enters  by  force  p*^-^'^'  ^^'  ^^ 
of  this  ad  on  a  fine  levied  by  his  mother*  and  her  iecgnd  ^   ' 
huiband,  he  (hail  not  be  in  ward,  "which  may  well  b^,  for  in 
fach  cafe  lye  hath  the  land  but  during  the  coTcrture,  ^nd  there* 
fore  is  in  manner  a  purchafor  \  alfe,  although  he  (bould  have 
the  land  in  natufeixf  a  defcent,  yet  it  doth  not'feUow  that  he 
(hall  be  in  ward  ;  for  in  the  eafe  of  wardiUp,  there  ought  to 
be  death,  either  piatural  or  civil  ;  it  is  necefiary  alfo,  tlutt  the 
anceAor  die  in  the  lord's  homage  :  and  by  this  dtfierence  you 
will  better  under(l^nd  your  bodes  in  9  H.  6.  25.  9  H.  7. 25.  (0  Cr.Cv.  370. 
&  Doâor  and  Student.    -  ^  Co^Lh^W* 

4.  It  was  refoived  per  Mom  curiam^  that  if  tenant  in  tail  be-  j  Jones  z^ooV' 
ing  in  of  another  eftate  fuffers  a  common  recovery,  and  a  col* 
lateral  aoceilor  of  the  tenafit  ik  tail  rekafes  wkh  warranty  to 
the  recoveror,  and  afterwards  ^he  recoveror  makes  a  feoflPment 
to  ufes,  which  are  executed  by  the  ftatute  of  27  H.  8.  and 
afterwards  the.  colbteral  jM(^ceftor  dies,  in  that  cafe  alihouglr 
the  eftate  of  the  land-be  transferred  in  t)ie  Poft  before  the  de« 
fcent  of  the  warranty,  yet  the  warranty  (hould  bind,  and  the  W  ^;  f/^°^* 
terre-tenants  might  take  ad,Vantage  thereof  by  way  of  rebut-  48  a.  Bt.  chore 
ter  :  fo  if  he  to  whom  the  warranty  is  made  iuffers  a  common  in  Aaion  S.  Br. 
recovery,  and  afterwards  the  anceftor  dies,  the  recoveror  might  crVcw.^  370. 
rebut  by  this  warranty  ;  and  yet  it  is  adjudged  in  (d)  aaAfT.  iCo.  136.3  Br. 
37.  that  if  tenant  in  dower  doth  enfeon  a  villain  with  war-  vui€nage37. 
ranty,  and  the  lord  of  the  villain  enters  intothe  land  before  the  ""J*-  *J;,^3 "J.  ' 
dcfeent  of  the  warranty^  and  afterwards  the  wife  dies,  this  war*  iS  i.  3. 19.  b! 
ranty  (hould  not  bind  the  right  heir  :  fo  it  is  agreed  by  the  J uf-  Co.  Lit.  117.  ■. 
rices  in  {e)  29  AiT  34.  If  a  collateral  warranty  be  made  to  a  baf-  yîlidleî  V31.  ' 
tard  and  his  heirs,  and  livingtheanceftor,  the  baftard  dies  with*  ^e)  Cr.  Car,37o. 
outilTue.and  thelor4  by. efcbeat enters, and afterir.  theanceftor  Vaugh.  391. 

'        '  .         ^    /  »  ..  ,  Co.  136  - 
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Co.  Lit.  385.3.    àits^  this  warranty  iball  not  bind.     And  although  as  well  ia 
the  caTe  at  bar,  as  in  thofe  two  cafes»  before  the  warranty  de- 
fcends,  the  e(hte  of  the  land  is  transferred  in  the  Poit,  yet 
there  is  a  great  difference  between  thofe  two  cafes,  and  the 
cafe  at  bar  ;  for  he  who  hath  the  land  by  the  limitation  of  an 
ufe,  or  by  a  commoif  recovery,  comes  to  the  land  by  the  Umi- 
tatiofi  and  aâ  of  the  party  \  and  therefore  he  who  hath  a  rever- 
CmJCo*  Lit.        Con  by  (a)  the  limitation  of  an  life,  or  by  common  recovery, 
rVpI  %i^'.    although  he  be  in   the  Poll  in  both  cafes  -,  yet  he  fliall  take 
9S.  4  Co.  50.  b.'  benefit  of  a  condition  as  an  affignee  within  the  ftatute  of  32  H* 
f*;  Co.  Liu       8.  cap.  34.    But  when  the  f^)  lord  of  a  villein  enters,   he 
^'5-  ^'  comes  to  the  land  in  refpe£k  of  a  title  paramount,  that  fs  to 

^  bji  in  refpeâ  of  villeinage,  and  the  lord  by  efcheat  in  refpeâ 

of  the  feigniory  which  was  a  title  paramount,  and  both  thofe  are 
(i)  sRoi.  776.    in  merely  in  the  (c)  Poft,  and  jnot-by  any  limitation  or  aâ  of 
Cr.  Car-  370.      ^hg  party,'  and  fo  a  manifcft  diflfcrence.     And  although  fome 
prefume  to  fay  that  thole  books  are  erroneous,  and  againft 
law,  and  tbeir.reafons  are,  fcîL  becaufe  it  was  held  m  the-  time 
fdj  Vaujh.  386.  of  £.  3.  feil.  in  (d)  8  E.  3.  10.  a.  that  the  tenant  (hall  not  take 
advantage  of  a  warranty  by  way  of  rebutter,  without  file  wing 
how  the  warranty  extends  to  him  ;  which  is  as  much  as  tofay, 
to  make  himaiBgnee  to  the  land  ;  fo  that  one  who  comes  in  in 
^<;  Vtagh.  38S,  the  Pod,  (hall  notxebut.    Andin(#,  io£.  ^•4'^  loAiT.  5.  inan 
^7.  affize  the  tenant  pleaded  a  warranty  made  to  one  W.  &c.  and 

ooncluded  on  the  warranty  as  affigneeto  W.  and  demanded 
judgment,  &c.  and  wos  charged  by  the  party,  and  by  the  court, 
(/^  Vaugh.  386.  to  fay  how  he  was  aflîgnee,  and  fo  he  did  :  and  in  (/^aa  AIT. 
88.  in  the  fame  year,  when  one  of  the  faid  cafes  was  adjudg* 
ed,  it  was  held  that  one  (hould  not  take  advantage  of  a  war- 
ranty made  to  another  and  bts  aflîgns  by  way  of  rebutter»  al- 
though he  be  an  aOignee  without  deed,  and  that  in  cafe  of 
rebutter,  as  well  as  in  cafe  of  voucher  he  ought  to  (hew  as 
well  the  deed  which  comprehends  the  warranty,  as  the  deed 
which  proves  the  aflignment  :  and  thcfe  errors  were  the  caufe, 
as  they  (aid,  that  it  was  then  held,  that  neither  the  lord  of  the 
villein,  nor  the  lord  by  efcheat  (hould  take  advantage  of  a  war- 
ranty by  way  of  rebutter:  but  I  conceive,  ihe  true  reafon  of 
the  faid  books  is  utterly  mi(bken.  For  true  it  is,  that  fome 
judges  in  thofe  times  thought,  that  none  (hould  take  ad- 
vantage by  rebutter  of  a  warranty  made  to  one,  his  heirs  and 
afligns,  but  he  who  was  heir  or  aflignee  :  and  that  the  terre- 
tenant  ought  in  cafe  of  voucher  and  rebutter,  to  (hew  deeds 
of  the  mean  alFignments  f  which  opinion  hath  great  fcmblance 
of  reafon,  becaufe  the  warranty  extends  only  to  the  feoffee, 
iiis  heirs  and  afligns.  And  a  thing,  which  of  its  own  nature 
cannot  be  created  without  deed,  cannot  be  a(Cgned  without. 

deed: 
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deed  :  but  I  well  agree  that  fuch  opinions  weie  agaioft  ther 
true  fenfe  and  judgment  of  the  law  in  both  points  :  for  (a)  he,  fa)^»H^'  1^4» 
who  hath  the  pofleilionof  the  land,  (hall  rcbiuihe  demandant  ^^J' ^'j.^*'* 
hirofelf»  without  ihcwing  how  he  came  to  the  ppfleiTionof  itj  pi.  j.'    *  ^* 
for  it  is  fufficic^nt  for  him  to  defend  his  pofieffion,  and  to  bar 
the  demandant  ;  and  the  demandant  againft  the  warranty  can- 
not recover  the  land  :  and  fo  was  it  held  35  Afl".  9.  that  tenant 
by  the  curtcfy  might  rebut.  And  in  {h)  45  £.  3. 18.  it  is  adjudg-  WCo.  U^.^î^. 
cd,  that  the  donee  in  t^il,  although  he  be  in  of  another  eftale,.  ^%g^^gi^^' 
might  rebut  the  demandant      And  in  {c)  38  £.  3.  26.  ic  is  ad*  (  )  jg  £.3.  21. 
judged,  that  the  aRÎgnee  might  rebut  by  force  of  a  warranty,  ^^^ugh.  384, 
made  to  one  and  his  heirs  :  and  (d)  7  E.  3.  34.  &  46  E.  3.  4.  ^g^;  ^'  ^*^    x 
Feofiee  of  the  donee  in  tail  might  («)  rebut  :  I  likewife  well  U)  Vaugh.  38S, 
agree,  that  if  A.  enfeoffs  B.  his  heirs  and  affigns  with  war-  3^9- 
lanty,  and  B.  enfeoffs  C.  without  deed,  C,  fliaJl  (^)  vouch  ij .^"i*.  ^o'co. 
A.  as  aflignee,  for  the  warranty  extends  to  B.  and  his  affjgn»  76.3.  i  Buift! 
of  the  land,  and  C.  is  his  alTignee  thereof,  and  the  affignment  '^6*  Br.  Forme* 
IS  not  msidc  of  the  Warranty,  for  then  it  ought  to  be  by  deed,,  j^^  57-  ^^^^ 
but  the  warranty  cannot  be  afligned,  but  extends  to  the  af*  Cirramy  18.* 
fignees  of  the  land  ;  and  if  the  feoffmeiH  to  C»  was  by  deed,  Sttthtm  Car- 
it  is  only  of  the  land  J  and  not  of  the  warranty  ;  and  C.  fhali  ^^fJ^^tluttZc^ 
vouch  A.  as  afiigneeof  the  land,  becaufe  the  war.  by  exprcfs  b.  i.cô.  i.  b. 
words  extends  to  him,  that  is  to  fay,  to  B.  and  his  afSgnees 
of  the  land  ;  and  if  the  feoffee  without  deed  (hall  not  vouciv 
as  aflignee,  truly  the  feoffee  by  deed  (ball  not  vouch,  for  one 
of  them  is  as  well  aflii^nee  of  the  land  as  the  other,  and  none 
of  them  hath  or  can  have  affignment  of  the  warranty.. 

And  fo  it  was  rcfolved,  Pafch,  36  Eliz.  in  the  K.'s  B.  be- 
tween (g)  Auder  ard  Noke,  on  a  writ  of .  error  on  a  judgment  (e)  Cr.  El.  373. 
given  in  a  writ  of  covcn-mt  in  C.  B.  by  Popham  C.  J.  Ga#dy,  43^.  Mo.  419. 
and  the   whole  court,  on  conference   had   with  divers  other 
Juftices  ;  that  if  a  man  makes  a  Icafe  for  years,  and  covenants 
with  him  and  his  (h)  affigns,  his  aflignee  by  parol  fliall  have  W  4  Co.  80.  b. 
an  a£tion  of  covenant  :  fo  feoffee  by  parol  fliaH  (1)  vouch  as  h^^'J!'^:  *^' 
afTignee;  and  therefore  the  books  which  fpeakof  fliewing  the  °*  ^^*' 

deed  comprehending  the  warranty,  and  of  the  deed  of  affign-  , 

ment,  are  to  be  intended  of  things  which  He  in  (i)  grant,  r*JCo.  Lît. 
which  cannot  be  afiigned  without  (/)  deed.  And  fo  may  all  ^/î c*.  fj  ^' 
thc  books  be  well  reconciled.  8  Aff.  33.  9  Affl  1 1 .    i  o  Aff.  5.  '  ^  ^* 

10  E.  3.  42.  II  E.  3.  Br.  Monjirans  de  faits  164.  13E.  3. 
Voucher  17.  14 E.  3.  Garr.  33.  la  E.  3.- Condition  u. 
17  E.  3.  68.  22  AflT.  88.  40  E.  3.  22,  23.  40  Afl'.  30.  42  E. 
3.19.  3H.  7.  13&  14b.  3H.  6.  21.  Statham  Aifignee  I. 

But  note  reader,  thatthefe  were  not  the  reafonsof  the  (aid  books 
in  22  A£r.  37.  and  29  Aff.  34.  which  have  been  alledged,  for  it 
appears  by  both  the  books,  that  if  the  warranty  had  bound,  and 
had  been  a  bar  in  right  in  the  one  cafe,  Wz.  of  the  villein,  hoceji^ 

if 


LîNCOlN  Collegers  Cafe.  Part  Ilf. 

if  the  warranty  had  defcended  before  the  lord  of  ,the  Tilleiri 
«  had  entered  $  and  in  the  other  cafe,  if  the  ahceftor  had  died 
before  the  tenant  (fo  that  the  warranty  had  defcended  before 
the  efcheat)  the  lord  by  eficheat  in  the  one  cafet  and  the  lord 
of  the  yillein  in  the  other  cife»  Ifaoold  take  advantage  of  the 
war.  by  way  of  rebutter;  and  that  appears  by  the  fuie  of  both 
books.  And  therefore  thofe,  who  condemned  the  faid  booktf, 
were  not  well  apprifed  of  the  true  reafon  of  them.  And  I  dare 
not  take  upon  me,  or  prefume  to  ofpok  the  authority  of  the 
iàid  books.  For  Mafter  Littleton  feems  to  agree  with  the  rea- 
fon of  thetii  in  his  chapter  of  Difcoàtinuanee  feft.  64a.  for  he 
Co.  Lit.  340.  b.  faith,  NotÛ9  if  there  be  lord  and  testant,  and  the  tenant  gives 
Mt.  64%.  Co.  1)^^  tenements  to  another  in  tail,  the  remainder  to  another  in 
i4u  144.1.  £^^^  ^^j  afterwards  thedoiiee  makes  à  leafe  for  life,  and 
grants  the  reverfion  to  another  in  fee,  and  the  tenant  for  life 
attorns,  and  afterwards  the  grantee  Âes  without  heir,  where- 
by the  reverfion  efcheats  to  the  lord  ;  in  this  cafe,  if  die 
tenant  for  term  of  life  dies,  and  the  lord  by  efcheat  enters  in 
the  life  of  .the  tenant  in  tail,  it  is  no  difcontinuance,  becaufe 
the  lord  is  in  by  way  Of  efoheat,  and  not  by  the  tenant  in  uil 
(and  therefore  the  entry  of  the  ifliie  iii  tail,  in  fuch  cafe  was 
lawful,  becaufe  the  loro  by  efcheat  cannot  take  advantage  of 
any  warranty  which  tenant  in  tail,  as  ifas  intended,  had  made  ) 
But  Litdeton  fiiith,  ficus  iffit^  if  die  reverfion  had  been  exe- 
cuted in  the  grantee,  in  the  life  of  tenant  in  tail,  for  he  was 
in  by  the  tenant  in  tail* 
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Trin.  38  Eliz.  In  the  Queen's  Bench, 
between  Thomas  Harvy  and  Walter 
Ofvirald. 

IN  ao  ij/éiiofti firm^f  between Honry  plaxntiflT,  and  Ofwald  Moor 416,  455. 
defendant,  on  a  deroife  made  37  Eliz.  by  John  Pennant  ^^*  ^li*-  553» 
to  the  plaintiff,  of  certain  land  in  Ardeley  in  the  county  of  ^'  *  ^^•'^» 
i  flex,  for  three  years,  from  the  feaft  of  All  Saints,  ann.  37. 
The  defendant  pleaded,  that  the  fald  John  Pennant  was  feifed 
of  the  faid  land  in  fee,  and  ^nno  35.  demifed  it  to  the  defend- 
ant for  10  years,  yielding  the  yearly  rent  of  33].  los.  at  the 
feaft  of  St.  Michael,  and  the  Annunciation  of  our  Lady  ;  and 
that  he  was  poffeflcd  till  Pennant  oufted  him,  and  demifed  to 
the  plaintiff,  and  he  re-entered,  &c.    The  plaintiff  replied, 
and  confeffed  the  faid  .leafe,  but  further  faid,  that  the  faid 
leafe  was  on  condition,  that,  if  the  defendant,  his  executors  • 
or  adminiflrators,  at  any  time  without  the  affent  of  the  faid 
John  Pennant,  his  heirs  or  afligns,  did  grant,  alien,  oi^  affiga 
the  faid  land,  or  any  part  thereof,  that  then  it  fliotild  be  law- 
ful for  the  faid  Pennant  and  his  heirs  to  re-enter  :  and  that  the 
defendant»  ann$  35.  granted  to  one  Taylor  parcel  pf  the  faM 
land  for  fix  years,  without  the  affent  of  Pennant,  for  which  he 
re-entered,  and  made  the  leafe  to  the  plaintiff,  prout^  &c. 

The  defendant  by  way  of  rejoinder,  faid,  that  before  the  re- 
entry  Pennant  accepted  the  rent  due  at  the  feaft  of  the  Annun-  ^  Stlk.  3, 4. 
ciation  of  our  Lady,  after  the  affignment  by  the  hands  of  the  ^^  l^ 
defend.  Walter  Ofwald.    To  which  the  plaintiff,  by  way  of 
fur-rejoinder  fàid,  that  Pennant  before  the  receipt  of  the  rent  « 

had  no  notice  of  the  (aid  demtfe  to  Taylor,  on  which  plea  the 
defendant  did  demur  in  law  :  and  Trin.  39  Eliz.  it  was  ad- 
judged  for  the  plaintiff.  And  in  this  cafe  thcfe  points  were  re« 
folTcd  : 

I.  That  the  condition  being  (a)  collateral,  the  breach  of  it  (tf]Cro.El.  ^aS. 
might  be  fo  fccretly  contrivedi  as  to  be  impoiBble  for  the  553t  S7««  Moor 

•     •li.flrnr4»^4S«.«0». 
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Ca)P»\m,  4?^.  leflbr  to  come  to  the  knowledge  of  h,  and  therefore  {a)  notice 

Ei^72*Hâr-'^  in  this  cafe  is  material  and  [b)  ifluablc,  for  otherwifc  theleflec 

.  dfcfi  48*.  would  take  advantage  of  his  own  fraud,  for  he  might  make 

(A)  Doa.  pU;  the  grant  or  dçmife  fo  fecretly,   and  fo  near  the  day  on  which 

'*••  the  rent  is  to  be  paid,  as  to  be  impolTible  for  the  leffor  ro  hav^c 

rc)Cri\  notice  of  it  :  but  if  a  man  makes  a  leafe  for  years   rendering 

518,  529,  553.  rent,  on  condition  that  if  the  (c)  rent  be  behind, that  it  (hall  be 

'  htpoT^zB,  I  Le-  lawful  for  Kim  to  re-enter  ;  in  that  cafe,  if  the  leflbr  demands 

47  cl^  Utai'i  ^^^  ^^^^^  *"^  *'  *^  "^^  P^*^'  ^"^  afterwards  he  accepts  the 
a.  b.  *  '  rent,  (before  the  re-entry  made)  at  a  day  after,  he  hath  (d)  dif- 
WCr.Ei.  572.  penfcd  with  the  condition,  for  there  the  condition  being  an - 
Co  Sr  211  b  ^^*^^  ^^  ^^^  ^^^^9  ^^^  ^^  having  made  a  demand  for  the  rent, 
he  well  kne\v  that  the  condition  was  broke  :  bnt  althçugh  îh 
(0 1  Leon.  26t.  fuch  a  cafe,  he  {é)  accepts  the  rent  (due  at  the  day  for  whîeh 
Cr.  EL  3.  the  demand  was  made)  yet  he  may  re-enter,  for  as  well  be- 

F.  N,  B.  120.  b-  fore  as  after  his  re-entry,  he  may  have  an  adlion  of  debt  for 
H.  3  Co.  23.  b.  the  rent,  on  the  contract  between  the  leflbr  and  leflee;  and 
4  Co,  49.  jj^j  ^^g  jjjg  firft  difi^erence  between  a  collateral  condition  and 

r/J  Moor4«6.    ^  condition  annexed  to  rent.  Fide  (f)  45  Afl".  5. 

•  yj^ç  fécond  difl^erence  was,  that  in  cafe  of  a  condition  an- 
(^iRone*i475.  nexed  to  rent,  if  the  leflTor  (g)  diftrains  for  the  fame  rents  for 
14E.  3,  Entre  which  the  demand  was  made,  he  hath  theieby  alfo  affirmed 
c!)?Uu*2ll'b  *^Jc2^f^»  for  his  diflrefs  for  the  rent  received;  for  after  the 
Cr.Ei.3.  '  }eafe  determined  he  cannot  diftrain  for  the  rent.  i4Aflr  ii 
Pinwd.  113.  b.    Accord. 

136.  b.  tpjjç  ^\i\  was,  that  as  well  In  cafe  of  a  condition  annexed 

to  rent,  as  in  cafe  of  a  coridition  aunexed  to  any  collateral  a<Ll, 

if  the  conclufion  of  the  condition  be,  that  then  the  leafe  for 

years  fliail  be  void,  there  no  acceptance  of  rent  (due  at  any 

day  after  the  breach  of  the  condition^  will  make  the  void  ieafe 

good.  And  fo  a  difference  between  a  leafe  which  is  [Ipfo  fa^o) 

void  without  any  re-entry,  and  a  leafe  which    is  voidable   by 

re-entry  ;  for  a  leafe  which  is  ipfofa£îo  void  by  the  breach  of 

c?  El  16*'  221'  ^^^  condition,  cannot  be  made  good  by  any  acceptance  aftcr- 

I  RoUc's475.  ''  wards.    Plow.  Com.  in  Browning  and  Befton's  cafe  133. 

1  And.  304,305,    ^  The  fourth   was,  as  the  affirmation  of  a  voidable  leafe  by 

|o6.Godb.  47^    parol  for  money  (or  other  confideration)  will  hot  avail  the 

*  ieflee;  fo  the  acceptance  of  â  rent  (which  is  not  in  z;^,  nor  due  to 

him  who  accepts  it)  will  not  bind  him  :  as  if  land   be  given 

to  hufband  and  wife,  and  to  the  beirsof  the  body  of  the  huf* 

band,  the  hufband  makes  a  leafe  for  40  years  and  dies,  the 

îflîie  in  tail  accepts  the  rent  in  the  life  of  the  wife,  and  after w. 

the  wife  dies  ;  yet  the  iflue  fliall  avoid   the  leafe  ;  for  at  the 

time  of  the  accept,  no  rent  was  in  effe^  or  due  to  him.  Vide  32 

0)  31  H.S.  Br.  ^-  S  ^^'  (')  Acceptance. 

/\iceptance  13.  The  fifth  was  ("i)  bctwccn  a  Icafc  for  life  and  a  leafe  for 
(*)  *  9"*  95»  •»•  years,  for  in  the  cafe  of  a  leafe  for  life,  if  the  conclufion  of  a: 
FrôJa.'iu.V*'*  condit.  annexed  to  the  rent  (or  other  col.  aft)  be,  that  then 
fi^cr239.pi.42.  the 
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tfaelcafe  (hall  be  void,  there  (becaufe  an  ellateof  freehold  be? 
created  by  livery,  cannot  be  determined  before  (a)  entry)  in  (*)  »  R»"-  408- 
fuch  cafe  acceptance  of  rent   due  at  a  day  after,  (hall  bar  the  wior  202.* 
leflbr  of  his  re-entry,  for  this  voidable  leafe  may  well  be  af-  '%i  h.  7.  i&.  #• 
firmed  by  acceptance  of  rent  :  and  therefore,  if  a  man  makes  Wo.  545, 346. 
a  leafe  for  years,  on  condition  that  if  the  lelfce  do  not  goto  j^'^^j\\ 
Rome,  or  any  other  collateral  condition,  with  conclufion  that  Br.  Condition  * 
the  leafe  (ball  be  void,  in  that  cafe,  if  the  lefior  grants  over  «45*  «  Co  ^3.^ 
the   reverfion,  and  afterwards   the  condition  is  broke,  the  J^\iJ^j|^g 
grantee  {^)  (hall  take  benefit  thereof;  for  the  leafe  i^  void,  and  (^)*co.  Lit.215. 
not  voidable  by  re-entry  ;  and  therefore  the  grantee  vho  is  a  •-  Cr.  £i.  649, 
(Iranger,  may  take  benefit  thereof  5  but  if  the  leafe  be  made  f^oik'^""*iS6l 
for  life  (c)  with  fuch  con4ition,  there  the  grantee  (hall  never  %  Co.95?V.  ""  ' 
take  benefit  of  it,  for  the  eftate  for  life  doth  not  determine  be-  10 Co.  48.  b. 
fore  entry,  and  entry  or  re-entry  in  no  cafe  (by  the  coqiimon  ?^l\l^  *'^  ^' 
Jaw)  can  be  given  to  a  (Iranger,  1 1  H.  7.  17.  a.  Br.  Cond-  (f)8Co.i5.b^96* 
245.  10  E.  3.  %%'ptr  Stone,  21  H.  7.  12.  a.  iSo  if  a  {i)  Vzt'  ioCo.48.  b.Co. 
fon,  Vicar,  or  Prebend,  makes  a  leafe  for  years,  rendering  [^'"fp}^"^ 
rent,  and  dies,  the  fucceflbr  accepts  the   rent,  it  is  nothing  aoi*.  c.'oyer 
Worth#  for  the  leafe  was  void  by  his  death,  (e)  otherwife  is  it  ^îy-  pl*  S^-  Uu 
of  a  leafe  for  life:  but  if  a  f/;  Bifliop,  Abbot,  Prior,   or  fuch  ^J*^' 
like,  makes  a  leafe  for  years  and  dies,  if  the  fucceflbr  accepts  (^)  cri.^Ei**i8, 
the  rent,  be  (hall  never  avoid  the  leafe,  for  the  leafe  was  only  iRo]|e*i  831.C0. 
voidable,  ji  E.  3.  Abbot  9.  8H.5.  19.  37H.6.b.  24  H.  i-it.  45.  b.  Dyer 
8,  Br.  Leafes  19  t.  N.  B.  50.  C.     ^     "^    '''  Vk  Y^^T 

But  note,  reader,  1  conceive,  that  in  the  cafe  of  a  leafe  for  B.  n.  c.  38t. 
life,  if  the  leflbr  accepts  the  fame  rent  which  was  demanded,  ^*)[^^jV^g*5«*^ 
he  hath  aflirmed  the  leafe,  for  he  cannot  receive  it  as  due  on  ^/;co!LiC44.b. 
any  contraâ.,  as  in  the  cafe  of  a  leafe  for  years,  but  he  ought  B.  N.  c.  280. 
to  receive  it  as  his  rent,  and  then  he  dotq  affirm  the  leafe  to  *  ^'  ^-  ^'-  Ac 
continue;  for  when  he  accepted  the  rent,  he  could  not  have  cr^Ue.iji. 
an-a£Honof  debt  for  it^  but  his  remedy  then\v.as  by  aflife,  if  Djer^6.  pi.  9. 
he  had  feifin,  or  by  diftrefs.    And  therefore  I  conceive  in  fuch  ^^  ^'f-  96. 
cafe,  the  acceptance  of  the  rent  (hall  bar  him  of  his  re-entry  :  iRoU.ReJ^i6i. 
and  it  appears  by  Littleton,  cap.  Conditions,  fol.  79  a.  That 
in  fuch  cafe,  if  thé' leflbr  brings  an  fg)  aflife  fot  the  rent,  he  (g)  Co.  Lit.zn. 
relioquiflies,  and  waves  the  benefit  of  his  re-entry,  although  *>•  Co.  Ut.  fea. 
it  be  for  the  rent  due  at  the  fame  day  ;  but  if  he  (h)  re  enters  /JjV.N.B  n 
firft,  then  he  may  have  an'aâion  of  debt  for  the  rent  behind,  H.  3'cô.  2^. 
17E.3.73.  i8£.3.io.  30E.3.7.  38E.3.  10.  And  after.  ^•^•'' "*^- 
wards,  Mfch.  29  &  40  Eliz.   in  the  Common  Pleas,  which  f/;  ^''•"•b»» 
plea  began  HiC  3S  Eliz.  Rot.  1 302.  in  trefpafs  between  (1)  (i)  Moor  425. 
March  and  Curtis,  for  land  in  Effcx,  the  like  judgment  was  Co.  101.215.». 
given  by  Anderfon,  (Chief  Juflice  there  J  Walmfley  Jufticc,  J^'n^I^"^ 
and  the    whole  court,    where  a  leafe  tor  years  was  made,  Anàtrf.' 42,^0, 
rendering   rent,    and    with    condition    that   if    the    leflce  ^«  ^;  5*8« 
fliould  aflign  his  term,  that  the  leflbr  might  re-enter,  and  **<>"••  4*7- 
Vol.  II.  I  the 
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tbc  Icflee  aflîgned  his  term,  that  although  the  Icflbr  had  ac- 
cepted the  rent  by  the  hands  of  the  leflee,  yet  forafmuch  as 
the  leflbr  had  not  notice  of  the  affignment,  the  acceptance  of 
(«}  Moor  4^6*  the  rent  did  not  {a)  conclude  him  of  his  entry:  fo  this  point 
hath  been  adjudged  by  both  courts.  See  for  the  faid  differ- 
ences (which  lie  obfcurely  in  our  books)  45  Aff:  5.  the  cafe  of 
wafte,  22  H.  6,  57.  6  H.  7.  3.  t.  T.  N.  B.  120,  I22.  Plow. 
Com.  Browning  and  Beflon'scafe  I3^v545.  i^Afl*.  11.  40 
E.  3.  Entrv  Congeableii.  ii  H.  7. 17.  jo  E.  3.  52.  2i  H; 
7. 12.  21  H.  6.  24.  39  H.  6.  27.  26  H.  8. 

And  in  thefe  two  cafes  many  good  cafes  and  diffl  were  taken^ 
when  acceptance  of  rent  for  other  things)  fliall  bar  him  who 
accepts  it  of  the  arrearages  of  the  rent,  of  re-entry,  of  aâion^ 
or  of  execution,  and  the  reafon  of  the  old  book's  briefly  report- 
ed,  and  in  an  obfcnre   manner,   well  explained.     If  he  who 
bath  a  rent-fervice'or  a  rent-charge,  accept  the  rent  due  at  ebc 
(h)  I  Syd.  44-      laft  day,  and  thereof  makes  an  acquittance»  all  the  (h)  arrears 
iKei>!aç?pK  Sa.  ^8^^  ^"^  before  are  thereby  difcharged  :  and  fo  was  it  adjudged 
j13.pl.  15.        between  Hopkins  and  Morton  in  the  Com  Pleas,  Mil.  Rot. 
^*Ym.%i.nil,  g^o-  vide  loEliz.  Dyer  271.   but  there  the  cafe   is  left  at 
ty,%s.TAn^'  ^^^&^  »  ^"^  therewith  agrees   1 1  H.  a.  24.  and    i  H*.  5.  7.  b. 
derf.14.  jrt.  3<x    But  note,  it  appears  by  the  faid  record  of  10  El.  that  the  bar 
»  Ander  91.       xq  j^g  avowry  ought  to  be  in  fuch  cafe,  with  concluf.  of  judg* 
i88.pl.M8"co.  "^cnt,  if  againft  this' deed  of  acquittance  fee  ought  to  make 
£ot.  589.pl.  8.  avowry;  fo  that  it  appears  that  the  acquittance  is  the  caufeof 
39  H. 6.  B»r.79.  the  bar  of  eftoppel  in  fuch  cafe.     For  it  appears  by  8  Aff.  pK 
hy*i7upl2^*  "^'*  9E»3.  9.  29  E.  3  34.  that  if  a  man  makes  a  leafe  for 
V  .  ' .       :'  life  rendering  rent,  or  if  there  be  Idrd  and  tenant  by  fealty  and 
rent,  and  the  rent  is  behind  for  two  years;  and  afterwards  the 
Icffor  or  the  lord  diffeifes  the  terre-tenant,  and  afterwards  the 
tenent  recovers  againft  him  in  a(Efe,  and  the  rent,  which  in- 
curred during  the  diffeifin,  is  recouped  in  damages,  yet  the 
lordorleffor  (hall  recover  in  the  aflîfe,  the  arrearages  before 
the  diffeiGn  -,  and  the  bar  of  the  latter  years,  is  no  bar  of  the 
arrearages  before,  yide  39  H.  6.  Bar.  79,  where  the  principal 
cafe  of  annuity  may  be  good  law,  cither  becaufe  there  the  de- 
fendant pleaded  the  acquittance  for  the  laft  day,  and  demand* 
ed  judgment  of  aftion,  where  he  ought  to  have  relied  upoa 
tlie  acquittance*    Or  becaufe  in  the  cafe  of  annuity  he  is  not 
bound  to  pay  the  annuity  without  acquittance  :  but  in  the  cafe 
of  rent-fervice,  or  rent-charge,*  he  who  receives  it  is  not  com- 
pellable to  make  an  acquitt«inc(:,  but  the  making  thereof  is 
bis  voluntary  aâ,  to  which  the  law  doih  not  compel  him. 
fe)  Co.  Lit.  269.       If  there  be  (#)  lord  and  ten.  and  the  rent  is  behind,  and  the  ten, 
6  Co,  e8,  wakes  a  feoffm.  infee,  if  the  lord  accepts  the  rentorfervice  of  the 

*  feoffee^  he  (hall  lofe  tbe#irrear;iges  in  the  time  of  the  feoffor,  ai- 

'   *       ■  '  '    '  though* 
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though  be  makes  no  acquittance  ;  for  after  fuch  acceptance,  he 

{hall  not  avow  on  the  feoffor  at  a<],  nor  on  the  feoifee,  but  for 

the  fervices  which  incurred  in  his  time^  as  appears  in  4  E.  3» 

22.  7  E.  3-  8.  7  E.  4.  27.  29  H.  8.  Br.  Avowry  1 1 1.    But 

in  fuch  ca^,  if  the  feoffor  dies,  although  the  lord  (<?)  accepts  (4)1  Rolle'tjij. 

the  rent  or  fervice  by  the  hand  of  the  feoffee,  he  fliall  not  lofé  ^o.  Lit.  «69.  b. 

the  arrearages,  for  now  the  lord  cannot  avow  on  other,  but 

only  on  die  feoffee-:  and  that,  to  which  the  law  compels  a 

man,  (hall  not  prejudice  him. 

So,  and  for  the  fame  reafon,  if  there  be  {b)  lord,  mcfne.  (*)  Co.  Lit.  165. 
and  tcpanty  and  the  rent  due  by  the  niefue  is  behind,  and 
afterwards  the  tenant  doth  forejudge  the  mefne«  and  the  lord 
receives  the  fervices  of  the  mcfne,  which  noiy  iffue  immedi- 
ately out  of  the  tenancy,  yet  be  fljaH  not  be   barred  of  the 
arrearages  wbicl^  iflue  out  of  the  mefnalty  :  fo,  if  the  rent  be 
behind,  and  the  tenant  dies,  the  acceptance  of  the  fervices 
by  the  hands  of  the  (c)  heir  (ha})  not  bar  him  of  the  arrearages  ;  (c)  Co.  Lit  2^9. 
for  in  thefe  cafes,  although  the  perfon  be  altered,  yet  the  lord  ^' 
doth  accept  the  rent  and  fervices  of  him  who  only  ought  tp  do 
them  ;  and  all  this  appears  in  4  E.  3.  22.  7.  E.  3.  4.  7  E.  4. 
27.  29  H.  8-  Avowry  Br.  iir.     Rut  acceptance  of  rent  or' 
fervicps  by  the  hands  of  the  feoffee  ihall  npt  bar  thp  Iprd  of  the  ' 

\à)  relief  befqre  due,  for  relief  is  no  (/)  fervice,  b«t  a  fruit  (JJ 1  And.  178. 
and  approvement  of  fervices  j  for  if  it  were  part  of  the  fer-  Cro.  El.»  885. 
vices,  then  an  aûion  of  (/)  debt  would  not  lie  for  it  fo  long  (1!)^roi1'*,  «14, 
as  the  rent  continues,  but  it  is  as  a  blofTom  of  fruit  fallen  from  515.  co.  Lit. 
the  tree  ;  and  iforrelief,  it  is  not  ncceffary  to  avow  on  any  83.  a. 
perfon  certain  :  and  the  book  in  4  E.  3.  22.  is  to  be  intended,  ^o  ^*t.  V?l'.bi 
that  the  father  made  a  feoffment  in  fee  by  (g)  coliufion  and  1  R(>ii%596, 
died  ;  and  there  it  is  held,  that  if  the  lord  had  accepted  the  ^^S* 
fervices  by  the  hands  of  the  feoffee  in  the  life  of  the  father,  he  ^^^  ^'''  ^^''  ^^ 
iliould  lofe  his  relief. 

But  note,  reader,  relief  was  not  taken  within  the  equity  of 
the  (iatuteof  Marlebridge,  as  it  is  adjudged  in  17  [27]  E.  3. 
63  but  now  it  is  remedied  by  the  (lat.  of  32  &  34  H.  8.  of 
wills.     But  in  the  cafe  before,  the  lord  (before  acceptance  of 
the  rent  or  fervice  by  the  h  »nds  of  the  feoffee)  might  have  (A)  (/,)  ^  h.  8. 
avowed  on  the  feoffee  for  all  the  arrearages  incurred,  as  well  ««p.  '9-  Co. 
in  the  time  of  the  feoffor,  as  in  the  time  of  the  feoffee,  as  it  is  ^Jfjc*^'*  h  ^ 
in  7  H.  4  14.  19  E«  2.  Avow.  222.     And  by  what  hath  been  Britton  cap.  69. 
faid  it  appears,  that  the  acceptance  of  homage  or  any  other  fer-  fo-  <78.  BraAoa 
vice  of  the  heir,  fhall  not  bar  the  lord  of  relief  viJ,  trmp.  E.  **^*  **  **P*  3^- 
1.  Relief  13.  15  E.  3.ib.  5.  16  E.  3.16. 10.    3E.  2.  Avow. 
190. 

And  it  waS'further  faid,  that  if  there  be  lord  and  tenant  by 
\night8  fervice,  and  the  tenant  enfeoffs  his  fon  and  heir  ap- 
parent within  age  by  coliufion,  if  the  lord  accepts  the  fervices 
by  the  hands  of  the  feoffee,  he  (hall  lofc  the  (1)  ward(hip  :  (;)  r^N.B.  141. 
but  againft  that  it  was  objefted,  ^Co  «1 1"*  *' 

1  2  I.  That 
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f  RoVf  ^17*  I.  That  tlic  feoffee  might  cbmpd  tBe  lord  to  ayow  on  hiiHt 
by  giving  notice  and  tendering  the  arrearages,  and  that  which 
thelaw  compels  one  to  do,  fhall  not  prejudice  or  eflop  him. 

2.  That  acceptance  doth  not  conclude  before  title  accrued, 
and  no  title  of  vardihip  in  this  cafe  was  accrued  to  the  lord 
at  the  time  of  the  acceptance»  but  it  accrued  after  the  deadi  of 
the  feoffor. 

As  to  the  firft  it  was  anfwered,  that  the  feoffee  by  no  tender 
that  he  could  make,  could  compel  the  lord  to  avow  on  him  i 
for  the  lord  might  fliew,  that  the  feoffment  was  by  coUufion» 
againft  the  ftatute  of  Marlebridge,  cap.  6*  and  therefore  he 
tnight  maintain  his  avowry  on  the  feoffor  s  for  the  law  will  not 
compel  him  to  avow  on  the  feoffee  to  his  prejudice. 

As  to  the  fécond,  it  was  anfwered,  that  the  ftatute  of 
Marlebridge  hath  made  fuch  feoffment,  made  by  collufion,  aa 
void  and  of  no  effeâ  as  to  the  lord  :  and  therefore,  if  die  lord 
will  affirm  the  feoffment»  and  ^ve  the  benefit  of  the  ad,  by 
accepting  the  feoffee  for  his  tenant,  he  fliall  purge  the  collu- 
fion, and  lofe  the  wardfhip.  And  the  i^eafon  of  Fnfot,  33  H. 
6.  16.  that  fuch  acceptance  fhouldnot  conclude  the  lord  Was. 
'  becaufe  the  feoffee  in  fuch  cafe  might  compel  the  lord  to  avow 
on  him,  but  that  is  not  law,  andagainft  the  opinion  of  Prilbt» 
ice 31  £.  3.  Garde  154.  33  £.  3.  Garde  3^.  F.  N.B.  142. 
And  now  the  doubt  in  36  Ë.  3.  Garde  i  x.  is  well  explained* 

£Scc  2.  Black.  Com.  ch.  10.  of  Eftatcs  upon  Condition.^ 
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Hil.  Term,  34.  Eliz.  in  B.  R.  Rot.  lôg^ 


BE  St  rcmemberec)  that  heretofore,  that  Is  to  fayt  in  the  London  m 
term  of  St.  Michael  lad  paft,  before  the  lady  the  Queen  DecUration  U 
ai  Wcftminfter  came  Titus  Weftby,  by  Tho.  Cook  his  attor-  ^^  *^"  ^ 
ney,  and  brought  here  into  the  court  of  the  faid  lady  the  Q.  *"^ 
then  there»  his  certain  bill  againft  Tho.  Skinner  and  John 
Catcher,  late  Sheriffs  of  London,  in  cuftody  of  the  Marihal, 
&c.  of  a  plea  of  debt,  and  there  are  pledges  of  profecuting  (to 
wit}  John  Doe  and  Rich.  Roe,  which  faid  bill  follows  in  thefe 
words  ;  ff.  London,  ff.  Titus  Weftby  complains  of  Thomas 
Skinner  and  John  Catcher,  late  Sheriffs  of  London,  being  in 
cuftody  oftheMarihal  of  the  Marfhalfea  of  the  lady  the  Q^ 
before  the  Q.  herfelf,  of  a  plea,  that  they  render  to  him  440  U 
of  lawful  money  of  England,  which  they  owe  to  him  and 
unjuftiy  detain.  For  that,  to  wit,  that  whereas  Tho.  Smith, 
Gent.  £dw.  Winter,  Gent,  and  Anthony  Buftard,  Gent,  by 
the  names  of  Tho.  Smith  of  Camden  in  the  county  of  Glou- 
cefter,  Gent.  Edw.  Winter  of  Worthington  in  the  county 
of  Leicefter,  Gent,  and  Anthony  Buftard  of  Alderbury  in 
the  county  of  Oxford,  Genti  on  the  20ih  day  of  January  in 
the  29th  year  of  the  reign  of  the  lady  the  now  Queen  at  Weftm* 
in  the  county  of  Middlefex»  before  Sir  Chrift.  Wray,  Knt* 
then  Chief  Ju  ftice  of  the  faid  lady  the  Q^  ai&gned  to  hold  pleas, 
before  the  £iid  Q^  herfelf,  by  their  certain  writing  obligatory, 
fealed  with  their  feals,  had  granted  tbemfelves  to  be  bounden, 
and  did  acknowledge  themfelves  to  owe  ta  the  aforc^ 
faid  Titus,  by  the  name  of  Titus  Weftby,  citizen  and 
merchant  taylor  of  London,  in  the  fum  of  440  pounds, 
to  be  paid  to  the  faid  Titus,  or  to  his  ceruin  attorney, 
(on  (hewing  the  faid  writing)  his  heirs,  or  executors,  in 
the  Fcaft  of  the  Annunciat.  of  the  blefled  Mary  the  Virgin 

I  3  then 
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then  next  following  ;  and  if  they  (hould  make  default  in  the 
payment  of  the  debt  aforcf  then  the  faid  Tho  Smith,  Edw. 
Winter,  and  Anthony  Buflard,  willed  and. granted,  that  then 
thfl^*  fhouîd  run  upon  the  faid  Tlio.  Edw.  and'  Anthony,  an<h 
every  of  them,  their  heirs  and  executors,  the  penalty  in  the 
flatute  (laple  of  debts  for  merchandifes  in  the  fame  bought  to 
be  recovered,  ordained,  and  provided  ;  and  whereas  alfo  the 
fai4  Tho.  Edw,  and  Anthony,*  the  faid  44.0I.  by  them,  in  the 
form  aforef.acknowl edged  in  the  fesrft  aforef.  to  the  afdrefaid 
I'itus  had  not  paid,  nor  any  of  them  had  paid  ;  by  which 
afterwards,  that  is  to  fny,  on  the  nth  day  of  April  in  the  30lh 
year  of  the  reign  of  the  faid  lady  the  now  Queen,  one  John 
Cholmley,  Efq.~then  Clerk  of  the  faid  lady  thcnow  Queeft,of 
ttie  recognizances  for  debts  to  be  recovered  according  to  the 
form  of  the  (lat.  in  the  like  cafe  provided,  deputed,  by  his 
writing,  fealed  with  his  feal,  did  certify  the  recognizance 
aforefaid  in  the  Chancery  of  the  faid  lady  ihe  now  Q^at  Weft- 
minder  aforef.  then  being,  at  the  requeft  of  the  faid  Titus  ; 
and  the  faid  Titus  thereupon  afterwards,  that  is  to  fay,  on  the 
3ifl  day  of  Augud  in  the  30th  year  ofthe  reign  of  the  faid  lady 
the  now  Q^  aforef.  fued  forth  out  of  the  faid  Court  of  Chan- 
cery at  Wcftm.  aforef.  then  being,  a  certain  writ  of  the  faid 
lady  the  Q^to  the  then  bheriflfsof  London  direâed  j  by  which 
vrit  reciting,  becaufe  the  aforef.  Tho.  Smith,  Edw.  Winter, 
and  Anthony  Buftard,  on  the  2Cth  day  of  Jan.  in  the  29th 
year  ofthe  reign  of  the  faid  lady  the  now  Q^  before  Chriftopher 
Wray^  Knt.  Chief  Juftice  of  the  faid  lady  the  Q.  affigned  to 
hold  pleas  before  the  faid  Q.  herfelf,  did  ackno\i'iedge  them- 
felves,  to  owe  to  the  abovefaid  Titus  440 1.  which  to  the  fame 
'fitus  they  ought  to  have  paid  in  the  Feaft  of  the  Annunciation 
of  the  blefled  iVlary  the  Virgin  then  next  following,  and  the 
fymc  day  of  ifluing  out  of  this  writ  had  not  paid,  ner  any  of 
them  then  had  paid,  as  was  faid  ;  the  faid  lady  the  QJby  the  faid 
writ  commanded  the  then  Sheriffs  of  London,  that  the  bodies 
of  the  faid  Tho.  Smith,  Edw.  Wintjîr,  and  Anthony  liuflard, 
if  they  were  laymen,  (hould  be  taken,  and  in  the  piifon  of 
^he  faid  lady  the  now  Q^befafely  kept,  until  the  faid  Tho. 
Weftby  ftiould  be  fully  fatisfied  of  the  debt  aforefaid  ;  and  all 
fhe  lands  and  chatties  of  the  faid  Thomas,  Edward^  and  An- 

ihony,  in  the  bailiwick  of  the  faid  Sheriffs,  by  the  oath  of 
loneft  and  lawful  men  of  their  bailiwick,  by  whom  the  truth 
of  the  matter  might  be  better  known  according  to  the  true 
value  thereof,  they  (hould  diJigentIv  extend  and  apprife, 
pnd  feize  into  the  hands  of  the  faid  lady  the  Queen,  that 
the  fame  to  the  beforefaid  Titus,  until  to  him  oT  his  debt 
aforefaid  he  (hould  be  fully  fatis(5ed,  they  fliould  make  de- 
livery, according  to  thç  form  of  the  flatute  at  Wellminffcr 
/or  the  like  debts  to  be  recovered  thereof  made  and  provided  ; 
and  how  the  Sheriffs  aforefaiH  (hould  execute  the  fame  precept, 
they  (hould  make  known  to  the  faid  lady  the  Queen  in 
her  Chancery,  in  15  days  of  St.  Martin  then  next  coming, 

where* 
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wher'cfoevcr  flic  iboiUd  then  be,  by  their  letters  fealcti  ;  an4 
ffiat  ihey.ihotytd  have  there  the  faid  writ  ;  which  faid  writ  the 
faid  Titus  Weftby  afterwards,  and  before  the  faid  15th  day 
of  St.  Martin,  that  is  to  fày,  on  the  eighth  day  of  September^ 
in  the  30th  year  of  the  reign  of  the  faid  Jady  the  now  Queen 
aforefaid  at  Loiidon,  that  is  to  fay,  jn  the  parifh  of  Chrift« 
Church;  in  the  ward  of  Farringdon  within,  delivered,  to  the 
faid  Thomas  Skinner  and  John  Catcher^  then  being  Sheriffs 
of  London,  to  be  executed,  in  form  of  law  :  and  the  laid  Titus 
furtherfaithi  that  the  faid  Anth.  Bu(lard,at  the  fame  time  of  the 
delivery  of  the  faid  writ  to  the  faid  Tho.  Skinner  and  John  • 

Catcher,  as  before  is  fdid,  made^  was  a  layman,  and  yet  is 
a  layman  ;  and  that  by  virtue  of  the  faid  writ  afterwards,  and 
before  the  return  thereof,  that  is  to  fay,  on  the  faid  eighth  day 
of  September  in  the  30th  year  of  the  reign  of  the  faid  lady  the 
now  Queen  aforefaid,  the  aforefaid  Thomas  Skinner  and  John 
Catéher  then  being  Sheriffis  of  London,  took  and  arrefled  the 
aforefaid  Anthony  Buftard  at  London,  in  the  parifli  and  ward 
aforefaid,  by  virtue  of  the  writ  aforefaid,  and  the  faid  Anthony 
in  execution  for  the  aforefaid  440!.  then  and  there  had 
according  to  the  exigency  of  the  faid  writ  ;  and  the  faid  An* 
thony  being  un^er  the  cudody  of  the  faid  Tho.  Skinner  and 
John  Catcher,  Sheriffs,  in  execution  in  the  form  aforefaid, the 
-faid  Tho.  Skinner  and  John  Catcher  ^heriff^i  him  the  faid 
Anthony  Bufiard  afterwards,  that  is  to  fay,  on  the  20th  day 
of  Oâober,  in  the  30th  year  aforefaid  at  London,  in  the 
pariOi  and  ward  aforelaid,  from  the  cuflody  of  the  faid  Tho« 
mas  Skinner  and  John  Catcher  Sherifls,  did  fuffer  to  go  at 
Jarge,  where  he  would,  the  faid  Titus,  of  the  aforefaid  440 1. 
not  being  fatisfied  ;  by  which  an  aâion  hath  accrued  to  the 
(aid  Titus,  to  demand  and  have  of  the  faid  Thomas  Skinner 
and  John  Catcher  the  aforefaid  440 1.  for  his  debt  aforefaid, 
by  the  faid  Anthony  in  form  aforefaid  acknowledged  ;  yet  the 
faid  I'homas  Skinner  and  John  Catcher,  although  often  re- 
quefted,  &c.  the  aforefaid  440 1,  to  the  faid  Titus  have  not 
yet  rendered,  but  have  hitherto  denied  to  render  the  fame 
unto  him,  and  do  yet  deny  fo  to  do  ;  whereupon  the  faid  Titus 
faith,  that  he  is  injured,  and  hath  damage  to  the  value  of 
40 1  and  thereof  he  bringeth  his  fuit,  Sec.  And  now  at  this 
day,  that  is  to  fay,  Monday  next  after  eight  days  of  St.  Hilary 
in  the  felf  fame  term,  until  which  day  the  faid  Thomas  Skin- 
ner and  John  Catcher  had  licence  to  imparl  to  the  faid  bill, 
and  then  to  anfwer,  &c.  before  the  lady  the  Q.  at  Wedm. 
come  as  well  the  faidTitua  Weftby,  by  his  attorney  aforef  as 
the  Êtid  Tho.  Skinner  and  John  Catcher,  by  Chrifto  Rufl  their 
attorney  ;  and  the  faid  Tho.  Skinner  and  John  Catcher  defend 
the  force  and  injury  when,  &c.  and  fay,  that  they  do  not  owe 
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to  the  aforef.  Titus  the  aforef.  440 1.  or  any  penny  thereof,  in 
manner  and  form  a»  the  faid  Titus  abote  agaiiiîl  them  hath 
declared  ;  and  of  this  they  put  thcmfelyes  upon  the  country  | 
and  the  faid  Titus  likewife,  8cc,  Therefore  let  a  jury  codne 
before  the  lady  the  Queen  at  Weilminfter  oa  Saturday  next 
after  15  Days  of  £a{ler  ;  and  who  neither,  &c.  to  recognize^ 
&c.  becaufe  as  well,  &c.  The  fame  day  is  given  to  the  par* 
ties  aforef.  there,  &c.  Afterwards  the  proceeding  thereof 
was  continued  l^etween  the  parties  aforef.  of  the  pica  aforef. 
1>y  jurors  between  them  being  refpited  before  the  lady  the  Q^ 
6t  Weftm.  until  Monday  next  after  three  weeks  of  the  Holy 
Trinity,  then  next  following  1  unlefs  the  beloved  and  faith- 
ful of  the  &xd  lady  the  Queen  John  Popham^  Knt.  Chief  juf- 
tice  of  the  faid  lady  the  Queen  affigned  to  hold  pleas,  in  the 
court  of  the  faid  lady  the  Queen  before  the  Qpeen  herfelf,  oa 
Saturday  next  after  15  days  of  the  Holy  Trinity,  at  Guild-' 
hall  London^  by  form  of  the  ftat.  &c.  fliould  firft  comc^  for 
default  of  jurors,  &g.  At  which  Monday  next  after  three 
weeks  of  the  Holy  Trinity,  before  the  lady  the  Qneen  at 
Weftm.  come  the  parties  aforefaid,  by  their  attornies  aibrc«* 
faid  ;  and  the  aforef  Chief  Juftice  before  whom,  &c.  fent  here 
his  record  before  him  had,  in  tbefe  words,  that  it  to  faty»  after* 
wards,  at  the  day  and  place  within  contained,  before  John 
.Popham,  Knt.  Chief  Jiiiiiee,  within  written,  aflbciating  to 
'him  Tho.  Povey,  by  the  form  of  the  fbtute,  &c.  came  as 
iarcM  the  within  named  Titus  Weftby,  as  the  within  written 
Tho.  Skinner  and  John  Catcher,  by  their  attornies  within 
contaihed  ;  and  the  jurors  fworn^  whereof  within  mention  is 
Inade^  feme  of  them  came^  and  fome  of  them  did  not  ipme^ 
as  it  appeareth  in  the  panel  ;  and  forme  of  the  (aid  jurors  now 
appeared,  that  is  to  lay,  John  Sly^  Tho.  Worlhip,  Arthur 
(Parkins,  Will.  TegOe,  and  John  Wiggenton  came,  and  were 
fworn  in  the  jury  zforef.  and  becaufe  the  reft  6f  the  jurors 
of  the  faid  jury  did  not  appear  ;  theref.  others  of  tbe'ftanders  by^ 
chofen  by  the  bherifts  of  London  at  the  requeft  of  the  faid  Titus 
Weftby,  and  by  the  command  of  the  Chief  Juftice  aforefaid 
were  newly  put,  whofe  names  are  filed  to  the  panel  within 
written,  according  to  the  form  of  the  ftatute  in  that  cafe  made 
and  provided  ;  which  jurors  fo  newly  put  appeared,  that  is  to 
fay,  John  Patfon,  Geo.  Clarke,  Alex.  Sharpe»  £dw.  Flory^ 
T  ho  Chapman,  Emanuel  Trambel,  and  Henry  Field  came^ 
•who  being  fworn  to  fay  the  truth  of  the  matters  within  con- 
tained,  with  the  other  jurors,  chofen,  tried  and  fworn,  fay 
upon  their  oath,  that  ttu:. within  written  Thomas  Smith,  Ed- 
ward Winter,  and  Antfaony  Buftard,  on  the  within  written 
21ft  day  of  January  in  the  29th  year  within  written,  at 
Weftm.  in  the  county  of  Middlefex  within  written,  befcvr 
the  within  named  Chriftopher  Wray,  Knt.  then  Ch.  Juf- 
tice of  the  lady  the  Queen  affigned  to  hold  pleas  before  the 
Qgeen  herfelf>  by  their  writing  obligatory  within  fpecified, 
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iealed  with  their  (eals,  granted  themfelvcs  to  be  bottndcn,  tiui 
ackoowkdged  that  they  did  owe  to  the  aioreC  Titus  the  within 
written  440 1.  ^to  be  paid  to, the  (ame  Titus,  or  his  certaia 
attorn,  (on  ihewing  that  writing)  their  heirs  or  executprs»  on 
Ac  within  written  teaft  of  the  Annunciation  of  the  blci&d 
Mary  the  Virgin  then  next  following  ;  and  if  they  (bould  xùzkç 
default  in  payment  of  (he  faid  debt,  that  then  the  faid  Tho* 
Smith,  t.ûw.  Winter,    and   Anthony  BuHard,   willed  and 
granted  that  then  (hould  run  upon  than  the  £itd  Tho.  £dw. 
and  Anthony,  and  every  of  them,  their  heirs  and  cx^iitors» 
the  penalty  in  the  flat,  of  debts  for  merchandizes  in  the  fame 
bought  to  be  recovered,  ordained,  and  provided,  in  maiinaf 
and  form  as  the  (aid  Titus  likewife  within  againft  them  bath 
declared  ;  and  that  the  (aid  (latute  which^he  (aid  Tho.  fvctha 
£dw.  Winter,  and  Anthony  Btt(bu*d  in  form  aforef.  ac](now* 
ledgcd,  afterwards,  that  is  to  fav,  on  the  within  written  i  jtb 
day  of  April  in  the  30th  yoar  0/ the  reign  of  the  (aid  lady  the 
now  Q^ within  written»  by  the  within  named  John  Chomlcy« 
£fq.  then  Clerk  of  the  faid  lady  the  now  Qyeen  pf  recqgni* 
2ance8of  debts  to  be  recovered»  according  to  the  form  of  the 
ftat.  in  the  like  cafe  provided,  deputed,  by  his  writing  within 
written,  fealed  with  his  feal,  into  the  Chancery  of  the  faid 
lady  the  Queen  within  written,  it  was  certified  in  manner 
and  form,  as  the  faid  Titus  within  likewife  agpinft  the  faid 
Thomas  Skinner  and  John  Catcher  hath  declared  :  and  that 
thereupon  the  faid  Titus  afterwards,  that  is  to  fay,  on  the 
within  written  31ft  day  of  Auguft  in  the  30th  year  withia 
written,  fued  forth  out  of  the  (aid  Court  of  Chancery  wiU>i^ 
written,  the  writ  aforef.  within  fpecificd,  of  the  faid  lady  tbie 
now  Q^to  the  SheriiFs  of  London  direéled  ;  hy  which  faid 
writ,  the  faid  ladv  the  now  Q.  then  commanded  the  Sberi^ 
of  London,  that  the  bodies  of  the  within  named  Tho.  Smith» 
Edward  Winter,  and  Anthony  BuQard,  if  they  were  laymen, 
fhould  be  taken,  and  in  the  prifon  of  the  (aid  lady  the  Q.  be 
faCely  kept,  until  the   faid  Tit.  Weflby  of  the  debt  aforefaid 
fliould  be  fuliy  &tisfied  ;  and  all  the  lands  and  chatties  of  the 
faid  Tho.  Edw.  and  Anthony,  in  the  bailiwick  of  the  fai^ 
Sheriffs,  by  the  oath  of  hone(l  and  lawful  men  of  the  (aid 
batiliwick,  by  whom  the  truth  of  the  matter  m.iight  be  better 
known,  according  to  thé  true  value  thereof,  they  (hould  dili- 
gently extend  and  apprize,  and  into  the  hands  of  the  faid 
lady  the  Q^  they  (houid  caufe  to  be  feifed,  that  the  fame  to  th.e 
aforefaid  1  itus,  until  he  (hould  be  fully  fatisficd  of  the  debt 
aforef.  they  might  be  delivered  according  to  the  form  of  the 
(ht.  at  Weftm.  for  the  like  debts  to  be  recovered,  thereof  made 
and  provided}  andhofv  the  f^id  Sheriffs  fhopld  hav«  executed 
the  faid  command,  that  they  (hould  make  known  to  the  faid 
lady  the  Q^in  her  Chancery,  in  15  days  of  St.  Martin  then  next 
following,  Wherefoever  (he  (houki  then  be, by  their  letters  fealed, 
and  that  tbeyfhould  havethen  there  that  writ.  Which  faid  wric,the 
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faîd  jurors  fay  upon  their  oath  aforcfaîd,  that  the  faid  Titus 
Weftby  afterwards,  that  is  to  fay,  on  the  within  written  8th 
day  of  September,  in  the  30th  year  aforef.  at  London  aforcf. 
that  18  to  fay,  in  the  within  written  parifh  of  Chrift-Cburch  in 
the  ward  of  Farrinedon  within,  delivered  to  the  faid  Tho. 
Skinner  and  John  Catcher,  then  being  Sheriffs  of  London, 
in  form  of  law  to  be  executed,  in  manner  and  form  as  the 
aforef.  Titus  within  likewife  againl^  them  hath  declared  :  and 
further  the  jurors  aforef.  fiiy  upon  their  oath  aforef.  that  the 
faid  Anthony  Duftard  then,  that  is  to  fayi  on  the  aforefaid  8th 
day  of  September,  in  the  30th  year  aforef.  was  in  the  gaol  of 
the  faid  lady  the  Q^that  now  is  of  Newgate,  under  the  cuf- 
tody  of  the  fàid  Tho.  Skinner  and  J.  Catcher,  then  Sheri(i*i 
of  London  aforef  in  execution  at  the  fuit  of  one  Rob.  Digh- 
ton,  for  a  debt  of  24b  1.  and  the  faid  Anthony  Buftard  fo 
being  there  in  execution,  the  faid  Thomas  Skinner  and  John 
Catcher,  then  being  Sheriffs  of  London  within  written,  on 
the  8th  day  of  September,  in  the  30th  year  aforefaid,  by  vir- 
tue of  the  writ  aforefaid,  at  London  aforefaid,  took  and  ar- 
reded  the  within  named  Anthony  Buftard,  in  manner  and 
form  as  the  faid  Titus  within  likewife  againft  the  faid  7  homas 
Skinner  and  John  Catcher  hath  declared  ;  and  that  the  faid 
Anthony  Buftard  being  fo  taken  and  arrefted,  under  the  cuf- 
tody  of  the  faid  Thomas  Skinner  and  John  Catcher,  then 
Sheriffs  of  London  aforefaid,  in  form  aforefaid,  the  faid  then 
Sheriffs  of  London,  the  faid  Anthony  Buftard,  in  execution 
for  the  aforefaid  440  I.  then  and  there  had,  according  to  the 
command  of  the  faid  writ  :  and  moreover,  the  jurors  aforef. 
fay  upon  their  oath  aforefaid,  that  the  faid  Anthony  Buftard 
being  fo  in  cuftody  of  the  faid  Thomas  Skinner  and  John 
Catcher,  for  the  aforefaid  440 1.  and  for  the  aforefaid  other 
debt  of  240).  owing  to  the  faid  Robert  Dighton,  in  form 
aforefaid,  the  faid  Thomas  Skinner  and  John  Catcher  after- 
wards, that  is  to  fay,  on  the  within  written  20th  day  of  OÔ0- 
ber  in  the  30th  year  aforefaid,  in  the  going  out  of  their  office 
aforefaid,  the  faid  Anthony  Buftard,  by  indenture  delivered 
to  Hugh  Offeley  and  Richard  Sahonfbll,  in  execution  for  the 
aforefaid  debt  ot  the  faid  Robert  Dighton,  without  any  men- 
tion of  the  faid  execution  of  440  1  made  to  the  aiorcfaid 
Hugh  Offeley  and  Richard  Saltonftall,  or  to  cither  of  them 
given  or  notified.  And  further,  the  faid  jurors  fay  upon  their 
oath  aforefaid,  that  then,  that  is  to  fay,  on  the  20th  day  of 
Oftober  in  the  30th  year  aforefaid,  the  faid  Thomas  Skjnner 
and  John  Catcher  from  their  office  aforefaid,  were  difcharged. 
And  further,  the  faid  jurors  fay  upon  their  oath  aforefaid, 
that  after  the  faid  Thomas   Skinner  and  John  Catcher, 
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from  their  office  aforcf.  in  form  aforef.  were  difcharged,  that 
the  faid  Anth.  Buftard,  without  payment  of  any  of  the  aforeC 
debts,  in  the  cuftody  of  the  aforbf.  Hugh  Offeley,  and  Ritfa. 
Saltonflall,  in  form  aforef.  being  for  the  faid  240 1.  tHfe  faid 
Hugh  Ofieley  and  Rich.  Saltonftall,  having  none,  iior  either 
of  them  ever  having  any  notice  to  them,  or  either  of  them 
given  of  the  faid  execution  of  the  aforef.  440 1.  at  London 
aforef.  fufFered  the  faid  A.  Buftard  to  go  at  large  out  of  the 
£iid  prifon  where  he  would:  but  whether  upon   the  whole 
matter  aforef.  in  form  aforef-  found,  the  (aid  Tho.  Skinner  and 
John  Catcher  ought  to  be  charged  for  the  aforef.  debt  of  440!» 
in  law,  or  not,  the  jurors  aforef»  are  altogether  ignorant.  And 
they  pray  thé  advice  of  the  court  of  the  faid  lady  the  Q^  before 
rhe  Q^herfelf  being.     And  if  it  (hall  feem  to  the  faid  court, 
chat  the  faid  Tho.  Skinner  and  John  Catcher,  ought  to  be* 
charged   for  the  faid  440 1.  in  law,  upon  the  whole  matter 
^above  found,  thefaidjurorsfay  upon  their  oath  aforef.  that  the  faid 
Tho.  Skinner  and  John  Catcher  do  owe   to  the  .faid  Titus 
Wedby  the  faid  440I.  in  manner  and  form  as  the  faid  Titus 
-within  againft  them  hath  declared  :  and  they  do  alfo  aflefs  the 
damages  of  the  faid  Titus  Weftby  by  occafion  of  detaining  of 
the  faid  debt,  befides  his  charges  and  colls  by  him  about  his 
fuit   in  this  part  expended,  to  20I.  ai;d  for  his  charges  and 
.cofts  to  538.  and  4d.     And  if  it  (hall  feem  to  the  court  aforef. 
that  the  faid  Tho.  Skinner  and  John  Catcjier  do  not  owe  to 
the  faid  Titus  Weftby  the  faid  440 1.  in  manner  and  form,  as 
the  faid  Tho.  Skinner  and  John  Catcher  within  by  pleading 
have  alledged,  then,  &c.  And  becaufe  the  court  of  the  lady 
the  Queen  now  here,  of  their  judgment  of  and  upon  the  pre* 
mifes  to  be  given,  are  not  yet  adyifed  ;  day  is  given  to  the 
parties  aforef.  before  the  lady  the  Q.  at  Weftm.  until  Tuefday 
next  after  8  days  of  St.  Michael,  to  hear  their  judgment  there- 
of, &c.  becaufe  the  court  of  the  lady  the  O    here  thereof  are 
not  yet,  &c.  Before  which  day,  the  plaint  aforef.  was  adjourn*' 
ed  by  the  writ  of  the  lady  the  Queen,  of  Common  adjourn* 
ment,  before  the  lady  theQ.at  Weftra.  until  from  the  day  of 
St.  Michael   in  one  month  ;  at  which  day  the  plaint  aforef. 
Vas  further  adjourned  by  another  writ  of  the  faid  lady  the  Q. 
t>f  Common  adjournment,  before  the  lady  the  Q^  until  the 
morrow  of  All  Souls  then  next  following,  at  the  caftle  of  Hert- 
ford in  the  county  6f  Hertford.     At  which  day,  before  the 
lady  the  Queen  at  the  caftle  of  Hertford,  came  the  parties 
afore(aid,  by  their  attornies  aforefaid  :  and  becaufe  the  court 
of  the  lady  the   Queen   here,  of  giving  their  judgment  of 
and  upon  the  premi(es  is  not  yet  advifed,  further  day  is  givtn 
to  the  parties  aforefaid,   before  the  lady  the  Queen  at  the 
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taOle  of  Hertford  a£Dr;cf.  until  Tuefdav  next  after  8  days  of  St. 
Hil.  to  bear  th^  judgment  thereof,  pecaii^e  the  court  of  the 
lady  the  Q.  here  thereof  are  not  yet,  &c.  And  fo  from  term 
to  term  until  Thurfday  next  after  8  days  of  St.  Hil.  to  hear 
their  judgment,  &c.  bec^ufe  the  court  of  the  lady  the  Queea 
here»  &c.  At  which  day  before  the  Q.  at  Weftm.  came  the 
patties  aforef.  by  their  attomies  aforef.  upon  which  all  and 
fingular  the  premlfes  being  feen.  and  by  die  court  of  the  lady 
the  Q^  here  being  fuUy  Hoderfiood,  and  mature  deliberation 
^hereof  had,  becaufe  thatit  feems  to  the  court  of  the  &id  l^dy 
(he  now  (^  here,  that  the  faid  Thomas  Skinner  and  John 
Catcher  ought  to  be  charged  for  the  faid  440I.  it  is  confider» 
ed,  that  the  faid  Titus  Weftby  do  recover  again  ft  the  aforef. 
^ho.  Skitiner  ^qd  John  Catcher  his  debt  aforefaid  and  his 
Carnages  afpref.  by  the  jurprs  aforef.  in  form  pforef  aflefled, 
s^d  alfo  jLOl.  13s.  and  4d.  for  his  charges  ^nd  cods  aforefaid 
io  the  (aid  Titus,  by  the  court  of  the  faid  lady  the  Q^here, 
y^ith  his  aflent  of  increafe  adjudged,  which  damages  in  the 
yrhole  do  amount  tp  33J.  6s.  and  8d.  and  the  faid  T.  Skinner 
and  John  Catcher,  in^ercy,  &c.  Afterwards,  that  is  to  iay, 
lipon  Monday  the  loth  day  of  February,  in  the  37th  year  of 
the  reign  of  the  (aid  lady  the  now  Q^  the  tranfcr  jpt  of  the  re« 
cord,  and  proceedings  between  the  parties  aforefaid,  with  all 
things  touching  the  fame^  by  a  certain  writof  the  lady  the  Q^ 
of  corre£ting  errors,  by  the  faid  Thomas  Skinner  and  John 
Catcher,  in  the  premifes,  yvas  brought  to  the  Jufiices  of  the 
bdy  the  Q^  of  the  Common  Bench,  and  the  Barons  of  the  . 
Exchequer,  of  the  lady  the  Q^  in  the  chamber  of  the  £x« 
checjuer  aforef.  ^cording  to  the  form  of  a  ftati  made  in  the 
Parlument  of  the  laid  Jady  the  Q^  held  at  Weftm.  the  23fl  day 
of  Nov.  in  th&ajth  year  of  her  reign,  in  the  fame  court  of 
the  (aid  lady  the  Q^ncre  before  the  Q.  hcrfelf  were  tranfmit-  ' 
|;ed,  the  aforef.  Tho.  Skinner  and  John  Catcher,  in  the  court 
of  the  Exchequer  aforef.  afligned  divers  matters  for  errors,  in 
the  record  and  proceedings  aCpref.  for  the  revoking  and  annul! • 
ing  of  the  judgment  aforef.  to  which  the  faid  Titus,  in  tlie 
faid  coutt  appearing  pleaded,  that  neither  in  the  record,  nor 
in  the  proceedings  aforef.  for  the  revoking  and  annulling  of  thf 
judgmentaforef.  in  any  thing  was  there  error:  and  afterv^ards, 
that  is  to  fay,  on  Monday  the  20th  day  of  0(ï.  in  the  37th 
year  of  the  reign  of  the  fajd  now.Q^  the  premifes  being  Iccn, 
and  by  the  court  of  the  faid  lady  the  Q.  tbçre  diligently  exa« 
mined  and  fully  uoderftood,  as  well  in  the  recorfd  and  proceed* 
ings  aforeiaid  as  in  the  judgment  upon  the  fame  ^iven» 
as  in  the  caufe  aforefaid  for  error  by  the  faid  Thomas 
and  John  above  affigned  and  aJledged,  it  feemed  to  the 
court  there  that  the  record  aforef  was  in  nothing  vicious 
or  defcâive.  and  that  in  the  record  aforefaid,  there  is  no  error 

there- 


?ART  IIL        Pleadings  in  Westby's  CafcJ  .    jj 

theref.  It  was  then  and  there  conCdered  in  the  fame  courts  that 
the  judgment  aforef.  ihould  be  affirmed  in  all  things»  and  ftand 
in  all  its  force  and  effeâ»  the  (aid  caufes  for  error  there  affign- 
cd  in  anv  thing  notwithftanding  :  and  farther  it  was  confider- 
ed  that  the  (aid  Htus  ihould  recover  atgaitift  the  £(id  Thomas 
and  John  80  s.  to  the  £dd  Titus»  by  his  aflcnt,  by  the  fii^d 
court  of  the  lady  the  Q^  there  adjudged,  according  to  the  form 
of  the  ftat.  lately  made  and  provided  for  his  cofts  and  charges» 
'which  he  hath  had  bf  the  reafon  of  the  dehy  of  the  execution 
of  judgment  aforef.  by  colour  of  profecmtng  the  faid  writ  of 
error,  &c.  And  thereupon  the  record  aforef.  as  alfo  the  pro- 
ceedings thereon  before  the  Juftices  of  the  Com.  Bench  and 
the  Baronaof  the  Exchequer  aforef.  in  thé  premifeshad,  were 
Jent  back  befoie  the  Queen,  wherefbever»  &c.  by  the  Juftices 
and  Barons  aforef.  according  to  the  form  of  the-ftat.  aforefiud, 
&c.  And  in  the  fame  court  of  the  faid  ladyi  wÉw  hetc  béfinft 
the  Queen  hcrfelfi  they  remaini  &c. 
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Michaelmas  39  and  40  Eliz* 

Adjudged  in  the  King's  Bench,   but  the 
plea  began  Hil.  34  Eliz.  Rot,  1 69, 


Cro.  FJ  6Sç.  JOHN  WESTBY  brought  an  aûîon  of  debt  agaînft  Skîiw 
6SS^'  *5«  Moot  J  ncr  and  Catcher,  late  Sheriffs  of  l,ondon,  for  an  cfcapc  ; 
and  the  cafe  was,  one  Buftard  was  fererally  in  execution  un- 
der the  cuftody  of  the  defendants,  then  Sheriffs  of  London» 
as  well  at  the  fuit  of  one  Dighton»  as  at  the  plaintiff's  fuit, 
and  the  defendants,  at  the  end  of  their  year,  delivered  over 
the  body  of  Buftard,  amongft  others,  to  the  new  Shcrifis  by 
indenture,  in  which  indenture  the  esçecution  at  the  fuit  of 
Dighton  was  mentioned,  but  the  execution  at  the  fuit  of  the 
plaintiff  was  omitted .  and  afterwards  Buftard  (always  being  in 
gaol)  in  the  time  of  the  new  Sheriffs,  cfcaped.  And  if  the 
defendants  fliould  be  charged  with  this  efcape  was  the  quef- 
tion.  And  it  was  ftrongly  objeâed  on  the  defendants  part, 
that  they  could  not  be  charged.  For  they  had  delivered  the 
body  of  the  defendant  then  being  in  the  gaol  to  the  new 
Sheriffs,  and  therefore  the  efcape  did  begin  in  their  time,  for 
which  they  ought  to  be  charged,  and  not  the  old  Sheriffs  ;  and 
foe  as  much  a^  the  new  Sheriffs  had  the  party  in  their  cuftodies, 
they  ought  at  their  peril  to  take  notice  of  all  executions  (being 
matters  of  record)  againft  him,  and  ought  to  keep  him  till  all 
are  fatisfied.  But  it  w;is  adjudged  that  the  defendants  being 
the  old  Sheriffs  (hould  be  charged  ;  and  in  this  cafe  four  points 
were  refolved  unanimoufly  per  totam  curiam, 
I  SkI.  335.  J,  That  when  the  body  of  Buftard  was  delivered  to  the 

2i.con.  54.        new  Sheriffs  as  in  execution  at  the  fuit  of   Dighton  only,  he 
was  thereby  out  of  cuftody  of  the  old  Sheriffs  ;  and  he  could 
not  be  in  the  cuftody  of  the  new  Sheriffs   for  the  plaintiff's 
execution,    becaufe    he   was   not  delivered   to    them,    nor 
CtQ.  Jic.  588.     they    charged    with    him    for   the   plaintiff's   execution  ; 

and 
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and  although  he  was  within  the  walls  of  the  prifon,  yet  it- 
was  an  efcape  in  law  as  to  the  plaintiff:  for  the  plaintiff,  in 
whom  was  no  default,  ought  not  to  be  without  remedy  in  this 
cafe  ;  but  becaufe  the  default  was  in  the  defendants,  in  as 
much  as  they  omitted  the  plaintiff's  execution  in  {a)  their  in»  (^)Cr.  Jac.  58S. 
denture,  for  this  caufe  it  is  reafon  that  they  ihould  be  charged  :  ^^^K^^*  H^- 
and  as  to  that  which  was  afked.  when  the  efcape  began  in  this 
cafe  ?  it  was  anfwcrcd  and  refolved,  that  eo  inflofrtty  that  the 
o!d  Sheriffs  delivered  their  prifoners  to  the  new  Sheriffs,  they 
ceafe  to  have  the  cuftody  of  any  of  them  ;  and  eo  infianU  doth  the 
efcape  begin  as  to  the  plaintiff.     So,  reader,  ypu  may  obfervc, 
that   the  law  doth  adjudge  one,  who  remains  in  prifon,  to 
efcape.     See  Plow.  Comm.  37.  Plat's  cafe,  the  opinion  of  (^)  (h)  Piowd.  37.1. 
Chomlcy  Chief  Baron.  »  Ventm  19. 

2.  It  was  refolved,  that  the  old  Sheriffs  ought  to  give  notice 
to  the  new  Sheriffs  of  all  the  executions  which  are  againft  any 
who  are  in  their  cudody  ;  although  the  executions  be  of  re- 
cord, yet  the  new  Sheriffs  ihould  not  take  notice  of  them  at 
their  peril,  but  (hould  be  charged  only  with  fuch  whereof  the 
old  Sheriffs  gave  them  notice  :  for  it  was  obferved,  that  in  the 
general  cafe  of  Sheriffs  of  England,  when  the  King  makes  a 
{c)  new  patent  to  another  to  be  Sheriff,  although  the  old  Sheriff  {c)  Cr.  Ei.  is. 
had  his  office  but  durante  bent  placito^  yet  it  appears  by  the  ré- 
gi fter,  that  prcfently  after  the  patent  a  writ  de  comitatu  com* 
mtff.  which  is  coqimonly  called  a  writ  of  difcharge,  iffueth  ; 
the  cffea  of  which  writ  is,  rex  omnibus  ad  quosf  Qc.  falutem  : 
fiiatis  quod  commifimus  di/eéfo  nobis  S.  (who  is  now  Sheriff^  com* 
no^r*  N,  cum  pertinentiis  cuJlodiend\  quamdiu  nobis  placuerit^  ^e. 
In  cujus  rei^  tife.  And  then  is  another  writ  dircâed  to  the  old 
Sheriff,  and  the  effeft  thereof  is,  //  mandatum  ejl  N.  nuper  vie* 
com*  pradiSf  quod  etdem  S,  com»  pradiû'  cum  periirten*,  una  cum 
roiufisj  brevibusj  memorandis,  li  omnibus  aliis  officium  illud  tan* 
*g£nt*  qua  in  cujiodia  Jua  exijiunt^  per  indent  inde  modo  debit*  con^ 
ficiend^  liber  et  cuftodiend^  in  forma  pradi£f\  tejie^  tffc.     And  all 
this  appears  in  the  Regifler  {d)  295.  a.  &  b.  by  which  appears  W  Cr.  El.  366. 
the  great  care  the  liw  hath  of  executions,  which  arc  the  fruit  ^  ^°*  9**  •• 
of  every  fuit.     But  it  was  refolved,  that  till  the  prifoners  arc 
{i)  delivered  to  the  new  Sheriffs,  they  remain  in  the  cuftody  of  («)  Cr.  Jac.  588, 
the  old  Sheriffs,  notwithftanding  the  new  letters  patent,  the  '  ^^^'  7°»  75- 
writ  of  difcharge,  and  the  writ  of  delivery.     And  although  it 
was  iaid  by  fome  in  the  cafe  at  bar,  that  if  the  old  Sheriffs  had 
given  notice  to  the  new  Sheriffs  by  (/)  parol  of  the  plaintiff's 
execution,  it  had  been  fufficient  ;  yet  it  appears  by  the  {g)  Re-  (y)  Moor  6^9. 
gifter,  that  the  new  Sheriff  may  compel  the  old  Sheriff  to  make  (g)  Cr.  £U  366. 
pie  delivery  by  indenture.     Note  ;  in  London^  the  mayor  and 

com- 
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pbmmoaalty  have  the  office  of  Sb^iffs  of  London  and  Mid^ 
dlefez  by  charter,  and  ty^o  Sheriffs  are  yearly  chofen  :  fo  that 
ît  #as  agreed,'  that  after  their  eleétimi,  and  before  the  delivery 
orer  of  the  prifoners  to  the  new  Sheriffs,  they  remain  in 
coftody  of  the  old  S)»eriffs. 

3.  It  was  refolvcd,  that  tf  th^  Sheriff  bath  in  his  cuftody 
^  diter»  perfoâs  m  executio»^  dM  dies,  and  afterwards  a  new 

(m)  Cr.  El.  36sT  Sheriff  is  made|  he  mud  take  notice  at  his  {a)  peril  of  all  the 

366.  Poph.  85.    executions  which  are  agaioft  aliy  pcrfon  which  he  finds  in  th; 

Winc^  108.        p^j  J  j^qjI  ijjgjj  fp^  ncccflity  j  for  there  is  no  per fon  to  make  dc- 
liverr  of  them  to  bifn,  or  to  give  bi'^  notice  :  and  there  is  no 
^    ^  mifcnief  to  the  Sheriff  if  he  keep  thein  well,  until  he  have 

perfeÛ  notice  of  all  the  executions  1  but  if  be  niight  with  im- 
punity fuffer  thofe  who  are  in  execution  to  efcape,  great  in« 
convenience  wouh)  from  théxiee  eilfue* 

{h)  I  Mod.  Rep.      4.  It  was  rcfolved,  if  the  Sheriff  (^)  dies,  and  before  an- 

i4Haràrefs  35.  other  is  made,  one  who  is  in  estecution  breaks  the  prifon  and 
goes  at  liberty,  it  is  tio  efcape  ;  for  when  the  Sheriff  dies,  9II 

(r)HiHr«fi  35*  the  prifoners  are  in  the  (c)  cufiody  of  the  law  till  a  new  Sheriff 
be  made  t  and  therefore,  although  they  were  in  the  inttrm 
out  of  the  walls  of  the  prifon,  yet  the  law  hath  the  cuftody  of 

{à)  Aiitca  51.  them,  and  keeps  them  in  exectition  without  any  {d)  fre(h  fuit. 
in  what  place  foever  they  are,  and  they  may  be  taken  in  exe* 
cution  at  any  time  after.  For  no  efcape  can  be  in  prejudice 
of  the  plaintiff,  but  when  fomeperfon  may  be  charged  lor  i^ 
-^md  the  law  deceives  no  man. 
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The    Cafe  of  the  Dean  and 
Chapter  of  Norwich. 

Mich»  40  and  41  £liz.  in  Chancery. 


KING  H.  8.  by  liîs  letters  patent  bearing  date  2  Mah\  *  And.Mo,  1^5, 

anno  R^zni  fiti  20.     Àuthoritûte  fua  rtgiùy  ac  autbori-  f/"***  *57. 

.     ^        ^  r  ^        •      ^s*         t  éC  ^     J     r  ^         ^  I  Jones  166.167. 

tatejua  tn  terta  jupram  capttts  irclefia  jfngluan^^  qua  tunefun^  i  co.  liÇ.  i. 

gtbatur^  de  gratia  fua  fpechif^  L^c,  cœnobwm  de  prior e  (^  con-  y*\n\.  491. 
vefitu  eccUfié^cathidralls  fanSlaTrln.   No'wici   in  dicanum   l^  menr'o^' 
capitulum  eceUfia  catbidralis  fanâîa  7 fin,  Norwici  tranfpofuit  ^  ^aîramo  g"*^ 
mutauit.    And  by  the  faid  letters  patent  the  King  difcharged  ^inrh  3g. 
the  prior  and  convent  by  their  fpccinl  and  particular  names,  ^  74. 
tarn  de  habttofuo^  quam  dt  rtgula^  (the  faid  priory  being  of  the 
order  of  St.  Bennet  :)  ipfofyui  deeanumy  prabendarios,  isf  cano» 
men  in  icdefia  prégdiÛ*  realiur  pofuit  Ùf  conjhtkity  ûf  conceffit 
eifdem  decanc^  prebindariis  ^  canonicls  ;  quod  ipfi  ^  fuue£o»et 
fuiftth  fwmney  V  pir  monun  decani  i^  capituli  ecclefia  cathedralis 
fanOa  Ttin,  Nonvid,  fmt  dt  cattr$  impirpetuum  unum  corpui 
terpwat  in  re  (^  nomine  ;  ^ac  eojdem  decanum  ^  capitui*  perpétués 
têmporibus  duratur^  earpcravit^    life.     Et  ulierius  corutffit  quod 
idem  decamts  &  eapitubmy  iS  fucaffores  fui  omnia  i^  fmguLa  da-- 
minia^  numeria,  terras^  if  hsreditamtnt*  qyacunque^  ifc,  qua  ad 
pradiûum  nupir  prior  em  in  jure  eccUfia  cathedralis  preediif  fpeGa^ 
bant  (sT  perttnebmty  habere^  tenere^gaudere.^  pofjiderefibi  iffuccef 
fiributfuis  imperpetuum^  Ùfc.  peffint  l£  valeant^  ifc.  And  further 
granted»  that  they  (hould  be  the  chapter  of  the  Bifliop  of  Nor- 

JC  ivicbi 
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Tvicb,  and  his  fucccflbrsw     And  on  the  fight  of  the  founda- 
tion, and  divers  other  ancient  inflruments  of  the  faid  priory, 
it  was  a  great  queftion  who  was  founder,  faL  the  King  or 
Herbert,  formerly  Bifhop  of  Norwich.     But  it  was  admitted 
without  any  prejudice  to  any  party,  that  Herbert  was  founder  ; 
and  afterwards  the  faid  deaii  and  chapter  by  their  deed   en- 
^         rolled  furrendered  to  King  Ed.  6.  in  the  fécond  year  of  his 
reign  their  church  and  all    their  pofl'eflions:  and  afterwards 
the  King  in  the  fame  year  incorporated  them  again,  per  nomen  . 
dtcani  t^  capituli  ecclefta  cathedralts  fanéîai^  individuée  Trimtat* 
Nirwlci^  ex  fun^atione  regis  Edw.  6.  And  afterwards  the  Khig 
in  the  fame  year  regranted  their  church  and  all  thf  ir  pofleflîons 
(except  certain  manors»  &c  )  to  them  by  the  name  of  Dean 
and  Chapter,  ecclejia  cathedralis  fanéïa  i^  individua  Trinitatis 
^Horwici^  (omitting  thefc  words,  ex  fundatione  Refis  Edw.  6  ) 
and  to  their  fucceflbrs.     And  one  William   Downing  and 
other  needy  and  indigent  perfons,  who  endeavoured  to  repair 
their  poordeclming  eftates  by  the  diflblution  of  the  faid  cAhe- 
dral  èhurch,  and!  of  all  the  pofleflîons  of  the  faid  dean 'and 
chapter,  did  pretend  that  the  faid  cathedral  church  and  all  the 
faid  pofleflions  were  concealed  from  the  Queen  :  and  that  they 
5ef  Asthu(  La#>    were.(in  the  Queen's  great  deceit  under  general  and  obfcure 
i^i'i  Cafe.  10     words)  parted  by  letters  patent  of  concealment.     And'  ihcy 
Co.  109,  &c.      j.^  pretend  that  thcfe  poSeflTions  were  concealed  for  two  caufe^  : 
Firft,  That  the  faid  tranflation  was  void,  and  then  the  old 
corporation  of  prior  and  covent  refnained  till  the  death  of  all 
the  monks  (which  happened  cor*  anno  j8  £1)  And  that  by 
the  death  of  all  the  monks,  the  faid  pofleflions  came  to  the 
Queen  by  the  flat,  of  31  H,  8  of  Monafleries. 

Secondly,  Admitting  that  the  tranflation  was  good,  yet  by 

the  faid  furrender  made  to  King  Edw.  6.  the  King  was  feifed 

2^  And.  110,11 1>  of  all  their  pofleflions;  and  the  re  grant  aforef.  was  void:  for 

j66,  *6?.  167^   jj^ç  f^j^  mifnomer  of  the  corporation  of  the  dean  and  chapter, 

i  Jones  1 00, 107,     r'i     \  r  e    \  •**  i  r'%  j#  f       i      ' 

170.  Palm.  492,  y'^'»*  by  reafon  of  the  omutmg  the  faid  words  [ex  fundatione 
494.  495»  503»   Regii  Edw.  6  )  And  th'rî  great  cafe  concerning  a  cathedral 
pofleir'/rVô.  church  and  all  the  pofleflions  thereofi  and  concerning  the  in - 
a  °  Hob!  114.*     tereft  mediately  and  immediately  of  a  great  member  of  the  far- 
mers and  lefices,  was  by  the  command  of  the  Q^(who  was  very 
greatly  ofi^ended  that  flie  was  fo  deceived,  and  efpecially  con- 
cerning a  cathedral  church,  which  was  of  the  erefibion  of  her 
moflhappy  father)  flie  herfelfalfomuch  favouring  the  faid  cathe- 
dral church,  referred  it  to  Sir  Tha  Egcrton  j  Kecp-of  the  Great 
Seal,  Popham  and  Anderfon  Ch.  Juftices»  and  Periam  Chief 
'Baron.  And  now  Mich.  40  &  41  £1.  at  the  L.  Keeper  of  the 
G.  Seal's  houfe,  called  York-houfc,  before  them  this  cafe  was 

argued 
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argued  by  the  coufel  of  the  faid  concealers  :  and  the  eifeâ  of 
their  objeûions  and  arguments  here  follow. 

Fiift,  ITiey  did  admit  that  the  faid  priory  was  of  the  foun- 
dation of  Herbert  formerly  Bifhop  of  Norwich  ;  and  then  they 
faid,  that  for  as  much  as.  the  founder  was  not  party  to  the  faid 
tranflation»  the  faid  tranilation  was  void.     And  to  prove  thdt 
the  founder  of  a  priory  hath  fuch  inlcreft  that  he  ought  to  join, 
divers  books  were  cited  ;  that  is  to  fay,  39  H.  6.  14.  5Ô  Ed. 
3.  27.  a.  1 1  Ed.  3.  ^are  irnpedit  i^j,  22  H.  6.  25.  b.  g  H. 
6.  33.    24  Ed.  3.  77.  b.    30  Ed.  3.  21.  b.    6  E.  3.  34.      A 
^are  impidit  brought  by  the  founder  of  a  priory.     But  as  to 
this  point,  it  was  anfwcrcd  by  Coke,  Attorney  General,  that 
firft,  if  the  King  was  founder,  as  he  affirmed  on  the  fight  of 
the  foundation  and  other  records  he  was,  notwîthflandinçtHe  * 
admittance  in  {a)  3  H.  7.  then  the  cafe  is  without  queftion;"^^^.  jj  «  ^  ^ 
But  admitting  that  the  Bifhop  was  founder,  yet  the  tranilation  Br.  Return  dé 
ivas  good  i  for  it  appears  by  the  old  books,  that  the,*  Pope  J"*|  "^• 
might  have  difcharged  a  monk,  or  other  dead  pcrfon  in  law   .  '  ^^^^  '^®' 
of  hisprofeflion,  as  appears  iri  (i)  ^  H.  6.  23.  by  Martin,  26  ^i)3  H.  6. 24.  a. 
H.  6.  (f)  Nonability,  {d)  14  H.  8.  16.  b.  &c.     And  by  con-  i«f  MartiH. 
fequence  by  che  ftat.  of  25  H.  8.  cap.  21.  KirigH.  8.  might  Nonîbilîîy  m. 
do  it  ;  and  accordingly  he  hath  difcharged  the  faid  prior  and  x  Co.  24.  a. 
monks  of  their  order  and  profeffion,  and  tranflated  them  into  WuH.8.i7,«» 
dean  and  chapter  by  the  faid  letters  patent,  and  fo  none  of 
the  faid  btx)ks,  which  were  cited  by  the  advcrfe  party,  can  be 
applied  to  this  cafe.     A\h  there  is  not  any  prejudice  to  the 
founder,  for  he  remains  founder  notwithftanding  this  tranfla- 
tion  i  and  nothing  is  altered  but  only  the  order  and  profeffion  ; 
and  where  the  prior  and  covent  was  the  chapter  of  the  Bifliop^ 
now  the  dean  and  chapter  fupply  it  ;  and  this  priory  was  eligi- 
ble and  not  prefentable,  as  it  was  agreed  on  both  fides  :  and 
that  this  tranflation  was  good,  the  cafe  of  I  r  Eliz.  Dyer  280. 
(/)  Corbet's  cafe  proves  it  ;  where  the  cafe  was  of  the  tranllar.  (»)  Palm,  493/ 
of  this  fame  deanery  ;  and  by  the  judgm.  of  the  parliament  in  ^95-  Dyer  2^] 
33  H.  8.  cap.  29.  it  appears,  that  fuch  (f)  tranflatjons  made  by  \f)lco,'%j  \^ 
King  H.  8.  from  prior  and  covent  into  dean  and  chapter  were  i  Stnd.  344. 
good.     Further  it  appears  ("^^  17  E.  3.  40.  &  10  E.  3.  1.  a.  ^^'^S*  *' 
that  all  chapters  were  monks,    and  notwithftanding  the  (h)  ^^^[  |  V^o.b. 
tranilat.  of  them  into  prebendaries  or  canons,  and  change  of  perParn. 
their  habit,  the  advowfon  did  remain  as  it  was  before  5  and  l^^  ^^*  ^**« 
for  fuch  tranflations,   fee'36  (39)  H.  6.  13.    38  Afl'.  22.  49  "**  * 
Aff.  8.  49  E.  3.  14.  20  E.  3.  Nonability  9.  22  R  2.  Breve 
936.  14  H.  4. 10,  7  E.  4.  32.  But  admitting  this  tranflation 
were  imperfeâ  or  void  for  this  or  any  other  caufe,  yet  it  is 
made  good  by  the  flat,  of  (/*)  35  El.  c.  3.  in^bich  thepream-  (/)  n  Co.  n.a, 
ble  which  declares  the  mifchiefs,  and  the  parts  of  the  purview  *  And.  lii. 
and  body  of  the  aâ  are  to  be  confidered.     It  appears  by  the 
preamble,  that  divers  doubts  and  ambiguities  had  been  moved 
concerning  two  things. 

K  2  I.  Touch* 
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1.  Touching  furrcndcrs,  grants  and  conveyances  made  to 
King  Hen.  8  by  abbots,  priors  and  other  FeHgious  and  ccdc- 
fiaftical  pcrfons,  after  the  4th  day  of  Feb.  27  H.  8. 

2.  Touching  the  validity  of  ereâions  of  fuch  deans  and 
chapters*,  arid  colleges,  which  were  ercfted,  ord-Ained,  made 
or  founded,  by  H.  8  after  the  faid  4th  day  of  Feb  to  explain 
9ind  remove  which  doubts,  two  remedies  were  provided  by  the 
faid  aâ,  firft,  to  fettle  and  eftabliOi  all  the  poflèflîons  of  fuch 
religious  prerfons  in  the  Ring.  Secondly,  To  perfeâ  and 
cftabiifh  the  deans  and  chapters  and  colleges,  ere^ed,  founded» 
Incorporated  or  endowed  by  K  H.  8.  asi^  aforefaid.  And  this 
cafe  is  within  the  latter  claufc  ;  for  firft,  when  the  King  created 
them  into  dean  and  chapter,  viz,  from  regular  to  fecular,  here 
is  'a  dean  and  chapter  newly  ereâed  and  created  by  the  King  : 
alfo  it  is  within  this  word  '<  incorporate':"  for  without  quef- 
tioo,  the  King  by  his  faid  letters  patent  hath  incorporated 
them  per  nomen  decani  l^  cûpiiuli,  ^c*  And  in  two  places  of 
the  faid  foundation  the  King  ufes  the  word  of  the  faid  aA,  viz. 

Co.  Lit.  »so,      (cerporamus)  ;  and  it  is  to  be  well  obfcrved,  how  beneficially 

and  learnedily  the  flatute  of  35  Eliz.  is  indited,  for  the  remedy 

•*  of  the  faid  doubts  and  ambiguities.    For  the  aâ  doth  not  make 

4  Co*  31.  t,  all  ereâions,  foundations,  &c.  made  by  King  H.  8.  &c.  good, 
&c.  for  then  it  might  have  been  objefted,  that  there  was  not 
any  ereâion,  foundation,  &c  in  law,  //  quod. contra  legem 
factum  $/?,  ^0  infeâÎQ  habetur  :  And  yet  fuch  objeâion  (if  the 
a£t  had  been  fo  penned)  had  been  material  i  but  in  our  cafe 
to  take  away  all  objections,  the  words  of  the  aâ  are,  ''  AU 
'^  letters  patents  made,  &c.  for  the  eredion,  foundation,  in- 
^*  corporation  or  endowment  of  any  dean  and  chapter,  or  col* 
^'  lege,  were  and  (hall  be  reputed,  taken  and  adjudged  to 
^<  have  been  good,  perfeâ,  and  cflFeâual  in  law,  for  all  things 
^^  therein  contained,  according  to  the  true  intent  and  mean* 
<^  ing  of  the  fame  :  anything,  matter,  or  caufe  to.  the  con* 
••  trary  thereof  in  any  wife  notwitbflanding." 

And  without  queftion  the  faid  letters  patent  of  3a  H.  8. 
were  made  *'  for  the  ereâion  and  incorporation  of  the  dean 
<*  and  chapt.''  And  the  &id  letters  pat.  are  by  the  aâ  adjudged 
to  be  good  <<  for  all  things  therein  contained  ;*'  and  in  them  is 
contained  not  only  their  incorporation  into  a  dean  and  chapter, 
but  alfo  a  grant  to  them  and  their  fuccefibrs,  that  they  fliall 
enjoy  and  ha?e  all  lordfhips,  manors,  lands,  &c.  as  appears 
by  the  charter  before  :  fo  that  the  incorporation,  and  all  that 
is  contained  in  the  faid  letters  patent  is  adjudged  good  :  and 
it  is  alfo  adjudged  by  parliament  that  they  (bail  enjoy  all  the 

lord- 
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lordfliips,  manors,  lands,  &c.  which  were  parcel  of  the  pof-  'j^'/''^**"!*  ^ 
feiCons  of  the  priory  aforefaid  ;  and  there  is  no  faving  but  ^    "'     '  ^  ** 
only  for  rights,  &c.  before  the  4th  day  q(  fcb  .anno  27  H.  8.  • 
So  it  is  manifeft  that  this  aft  of  35  Eliz,  being  ait  aél  of  eip- 
planation  (which  always  is  beneficially  to  be  interpreted)  ad- 
judges the  corporation  good,  and  eftablifhes  their  poiTefHons 
in  thetn  againfl  all  titles  which  might  accrue  to  the  King  or 
any  other  after  the  4th  day  of  Feb.  anno  27  H.  8.    And  there- 
fore all  thofe,  who  pretend  to  any  title  by  any  letters  patent 
of  concealment,  are  for  ever  barred  of  all  pretences  and  claims 
which  they  can  make  to  any  of  thefe  poffcffions.  * 

Secondly,  it  was  objeâcd,  that  although  the  tranflatîo»  was 
good,  yet  the  faid  dean  and  chapter  had  not  any  eftate  or  righ^ 
in  the  l«iid  pofleflions  ;  for  by  their  furrender  to  K.  £d.  6.  of 
their  faid  church,  and  all  their  manors,  lands,  and  pofTeffions, 
the  King  wa&feifed  of  them  in  fee  ;  then  the  King  newly  in- 
corporated them,  ptrnomen  decmi  tsT  capituit  ecclefia  caihidraUt 
faniïa  iâ  individuaTriftitût'  Norwicenf  ix  fund  if  tone  Rigii  Ed. 
6.  And  afterwards  the  faid  King  re  granted  their  poffcffions  to  • 

them  by  the  name  of  dean  and  chapter  fanâfa  ^  indivMua 
Trinit*  Norwici^  Omitting  thefe  words  (a)  ex  fundatiom  Regis  ^q]^^'^^ 
Edw.  6-  ^'bich  grant  was  void,  as  it  was  objefted,  by  reafon  /âtJ  737b!* 
of  the  mifnofmer  of  the  corporation,  in  as  much  as  the  name  2And.i»o,  tir, 
of  the  founder,  being  a  material  part  of  the  name  of  the  ooc-  »^5»  '66, 167. 

.      ''i  *  I  Jones  166,167. 

poration,  was  omitted.  170.  Piim,  9», 

To  which  it  was  anfwered  by  the  Attorney  General,  that  494  495,  50J. 
the  faid  dean  and  chapter  had  good  eftate  and  right  in  the  faid  ^"©^^  76.*. 
poffeffion  for  divers  caufes. 

I.  Although  they  had  {h)  furrendcred  their  church  and  pof-  (^)owi  x.h. 
feffions,  yet  their  corporation  continued,  and  they  remained  1  \om  168. 
die  chapter  of  the  Biftopj   for  although  there  cannot  be  a  *     *^'i^*^"  ,^ 
warden  of  a  chapel,  if  the  chapel  and  aW  the  poffcffions  be  Treby*  »rga-  * 
aliened,  as   feems  by  (i^  15  Aff.  8.  becaufe  he  cannot  be  menaini^o 
warden  of  nothing,  yet  that  is  not  like,  nor  can  be  applied  to  p^']^^-^^.J^, 
the  cafe  now  in  queftion.     And  for  the  better  apprehending  mtni  in  Quo^" 
thereof,  it  was  faid,  that  inafmuch  as  it  was  tmpoffibie  that  wanr«fito99. 
the  church  of  God  (hould  continue  without  fefts  and  herefies,  î)?f p*,^'  '*• 
it  was  in  chriftian  policy  thought  and  re-thought  neceffary,  J-^;  Palni.V9\', 
that  every  Bifliop  (hould  be  (/)  allifted  with  a  council»  feiL  494*495»  500, 
with  a  chapter,  aad  that  for  two  rcafons  :  l^p.  ^?' *l2iw" 

1.  Toconfult  with  them  in  matters  of  difficulty,  and  to  1.  b.îoCo.iV 
affift  him  in  deciding  of  controverfies  concerning  religion,  to  *. 

which  purpofe  every  Bifhop  habet  cathedram,  a'ioi'cïiUp.''* 

2.  To   confent  to  every   grant,    &c    whidi  the  Bifliop  ^^|,     *      ' 
ihoutd  make   to  bind  his  lucceffor.     For  it  was  not  rea-  ' 
fonable  to  impofe  fo  great  a  charge,  or  to  repofe  fuch  con- 
fidence in  any  Gngle  perfon,  or  to  give  power  to  one  perfon, 
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otily  to  prejudice  his  fucceflbr.  And  therefore  it  appears  in 
25  Afi'.  8.  17  E.  3.  40.  10  E.  3.  10.  50  E.  3.  16.  thatatthc 
flrd  all  the  poflcflions  were  to  the  (a)  Bifhop»  afterwards  ^ 
certain  portion  was  aflîgned  to  the  chapter  ;  ergOf  the  chapter 
vas  before  th/ey  had  any  poiTeflions.  And  of  common  right 
the  Brifbop  is  (b)  patron  of  all  the  prebendaries»  becaufe  their 
pofTefTiqns  are  derived  from  him  ;  etpr^benda  diciiur  aprabendo^ 
quia  praberet  auxUium  epifcopo  ;  fo  that  ahhough  the  dean  and 
chapter  depart  with  their  poiTcOlons,  yet,  for  necefTity,  the 
corporation  doth  remain  as  well  to  afTiil  the  Bifhop  in  hi^ 
office»  as  to  give  their  afTent  to  the  edates,  &c.  which  he  (hall 
make,  &c.  of  his  temporaities  ;  and  fo  long  as  the  biQioprick 
remains»  they  being  his  chapter  and  council,  they  may  well 
r/în^ain,  although  they  have  not  any  poifeffions,  and  ihall  bq 
uow  as  they  were  at  the  firft,  without  any  pofleflions  ;  and 
efpcçially  when  the  bidiopriclc  may  confift  wholly  of  fpiritu- 
ality,  as  Stouf  faith  in  10  £.  3.  1.  b.  in  the  cafe  of  the  BiQiop 
pf  Norwich,  and  75  AfT.  8.  by  Fiflier.  And  in  jy  £.  3.  59. 
the  prior  and  Friers  Carmelites  had  not  any  place  nor  polTef- 
flons  :  and  Br.  tit.  (c)  Corporation  78.  anrjo  32  H.  8»  Fitz. 
held,  that  if  an  abbot  or  prior  and  convent  fold  all  their  pof- 
fefliops,  yet  the  corporation  remained,  which,  without  queC» 
tioPf  i^.gQod  law»  if  they  were  the  chapter  to  a  Bifhop.  And 
in  15  Aff.  8.  it  is  held  that  if  the  body  of  a  prebend  be  2^ 
manor,  and  no  more,  and  the  manor  be  recovered  from  hini 
by  title  paramount,  yet  his  corporation  doth  remain  ;  for  hç 
\ï7ki\\flaUum  in  (d)  chorot  l^  vocem  in  capitulo^  and  he  is  a  prc- 
bendSiry,  although  he  have  not  poflefllons  ;  which  is  all  one 
with  our  cafe,  for  all  the  chapter  are  prebendaries. 

Alfo  the  attorney  faid,  that  it  appeared  in  this  very  cafe:, 
that  after  the  dean  ^nd  chapter  h^d  granted  and  furrendere4 
their  church  and  poflelSons  to  I^ing  E.  6.  the  King  by  his 
letters  patent  incorporated  them  ptr  nmen  daani  i^  capttuU 
iCiUfite  cathidralis  fanéi^  £if  individu^e  Trinitatis  Nbrwicenf,  t}ç 
fmndatiom  Rçgis  E.  6.  And  three  days  after,  the  King  by 
pther  letters  patent  grant^^d  their  church  end  poffefTions  as  lï 
^forefaid  ;  by  which  and  many  other  like  foundations  it  ap- 
pears, that  there  may  be  a  dean  and  chapter  without  a  church 
or  any  pofleffions;  and  if  the  lawfbpuld  not  be  fo,  many  great 
incbnveniencies  would  enfue.  And  in  10  Eliz.  Dyer  (^J  273. 
although  the  dean  and  chapter  of  Wells,, by  çxprefs  words, 
granted'  and  furrendered  diacânatum  de  fVells^  l^c.  yet  it  was 
not  thought  fure  till  the  grant  and  furrender  was  eftabliihed 
and  confirmed  by  aâ  of  parliament. 

And  although  all  biOiopricks  were  of  the  (f)  foundation  of 
the  Kings  of  England,  and  therefore  in  ancient  time  thêjf 
were  donative^  and  given  by  the  Kings»  as  appears  in  17  £.  3. 
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40,  and  by  the  flatute  of  25  E,  3.  (û)  de  provt/orihuSf  yet     (*»)i]omi  ifo 
afterwards  (as  it  appears  by  the  faid  book  and  the  faid  (^)  aft)*  k^^:  '^'  Î: . 
the  bifhopncks  became,  by  the  grants  of  the  Kings,  (c)  cli-    (^}25  h.8.  t. 
gible  by  their  chapters:  and  therefore,  if  by  the  furrcnder  of   a».  Co.  Lit. 
the  dean  and  chapter,  their  corporation  fhould  be  difToked,   '34*  *• 
it  woidd introduce  three  inconvcniencies;   1.  To  the  Bi(hop 
concerning  his  afiiftance  in  his  epifcopal  function  :  2.  To  the 
Bifhop  and  others,  touching  the  confirmation  of  his  grants  : 
3.  To  all  the  church  in  general  ;  for  how  (hall  the  Bilhop  be 
chofen  in  fuch  cafe  ?  and  therefore  to  (bun  fuchand  many 
Giber  inconvcniencies,  it  was  concluded  that  the  corporation 
made  by  King  H.  8.  did  remain,  and  fo  the  grant  made  to 
them  by  fuch  name  was  good,     yide  (c)  F.  N.  ÏL  195.  that  O)  Fîrr. N.B. 
the  Bifhopand  chapter  are  but  one  body,  although  their  pof-  »94»^9S-L. 
fefiîônfi  be  federal.     But  to  make  this  cafe  clear^  the  Attorney 
moved,  that  admitting  the  corporation  newly  made  by  King 
£.  6.  was  goody  and  that  their  old  corporation  was  furren- 
dcred,  and  that  the  fiid  words  which  were  omitted,  Jdi  (d)  {d)  Anrea  73.  b. 
ex  fundatiom  Regis  B.  6.  were  material,  and  not  words  of  or^  75.».  Hob.  124. 
nament  only  ;  yet  the  King's  grant  to  them  was  good  s  not.  ^jon.^'i'ôôjié-r, 
withftandingthis  roifnofmer,  by  the  Qatute  of  i  E.  6.  cap.  8*  170.  Pa!m.'49z) 
of  Confirmations  ;  which  (latute  recites,  that  where  King  £.  49^*495>  5^3' 
6.  had  made  dhers  grants,  ^*  as  well  to  bodies  politick  and  xôl^li'ôô^iô"' 
**  corporate,  as  to  divers  and  fundry  of  his  loving  and  obedi- 
**  cnt  (ubjeÂs,  &c.  in  avoiding  of  which  fundry  and  many 
^'  ambiguities,  &c.  have  or  might  be  moved,  &c.  for  lack  of 
*'  true  naming  of  the  fame  bodies,'  politick  or  corporate  ;"  it 
is  enaâed,  that  all  fuch  grants  mad^  of  during  his  life  to  be 
made,  {hall  be  good,  notwithilanding  any  of  the  caufes  above- 
mentioned  :  **  fo  that  the  lack  of  the. true  naming  of  the  fame 
**  corporation,'*  viz.  to  which  the  King  had  made,  or  after 
fliouldmake  any  grant,  is  lemedicd  by  the  exprefs  words  of 
the  faid  aâ. 

And  after  thcfe  arguments,  on  conference  between  the 
Lord  Keeper  of  the  Great  Seal,  and  the  faid  Juftices,  and  after 
great  confideration  had  by  them  of  the  faid  points,  it  was 
unanimoufly  agreed  and  rcfoived  by  them,  that  if  any  impcr- 
£e£lion  were  in  the  faid  tranflation,  that  the  faid  aâ  of  35  £iiz.  x  Abd.  lu, 
had  made  it  without  queftion  good.  And  fo  it  was  refolved, 
as  tDtbispbihf,  in  this  very  cafe  of  the  dean  and  chapter  of 
Norwich,  Mich.  35  &  36  Eliz.  at  St.  Alban's,  by  all  the 
J  adges  of  England. 

2.  If  the  corporation  of  the  dean  and  chapter  made  by  K* 
H.  8.  was  gone  by  the  faid  furrcnder  made  to  K.  Ed  6  And  - 
if  the  mifnofmer  was  material,  and  not  an  additional  orna-  . 
ment;  yet  it  was  unanimoufly  refolved  and  agreed,  that  the 
faid  acl  of  corfirmation  of  i  E.  6.  had  made  it  good,  notwiih- 
(landing  the  faid  mifnofmer;  and  on  thefe  tii^o  points  they 
refolved  without  any  qucftion. 
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3.  It  was  held  by  the  Lord  Keeper  of  the  Great  Seal  aild 
the  Juftices,  that  the  old  cprporation  of  dean  and  chapter  did 
(•)  PùMnftù^    remain,  notwithlhnding  the  (aid  furrender  (a)  of  their  church 
wSi«S>'?9.^'  ind  of  all  their  poflcffions. 

DaT.  i.b.  Ao.     .  Note,  reader  the  great  afitirance  and  efiab)i(hoient  which 
tea  7  c.  a.  19  made  by  the  good  and  ftrong  aâ  of  parliament  of  the  faid 

kto  «?.'*^^'  moft  illuftrious  and  moft  noble  Queen  Elizabeth,  in  the  faid 
Ticby*s  argn-  35th  Year  of  her  reign,  not  oply  of  all  foundations  of  cathedral 
in  Qso  churchy  and  colleges  in  any  manner  founded  or  tranflated,  or 
mentioned  to  be  founded  ot  tranflated  by  King  H.  8.  but  âlfo 
to  all  fubjeâs  who  have  any  eftate  or  intereft  in  any  of  the 
poflef&ons  of  any  abbot,  prior,  or  any  other  fuch  religious  per- 
lons, notwithftapding  they  made  not  any  furrender  to  King 
H.  8.  or  that  their  furrender  was  infufficient;  or  that  the 
record  thereof  be  now  imbezzled  or  lofts  and notwithftanding 
divers  other  fuch  like  defeâs }  alL  which  are  remedied  by  the 
faid  moft  excellent  aâ  of  parliament,  the  fatal  plea  to  all  con- 
cealments as  to  thefe  pofleffions.  And  although  thefe  relbhi- 
tions  properly  concern  the  mçridian  of  the  cathedral  church 
of  Norwich  ;  yet  they  will  very  well  fenre  as  well  for  many 
other  cathedral  churches,  as  for  divers  colleges  in  the  uniycr- 
fities  of  Cambridge  and  Oxford. 
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HiL  44£Iiz, 
In    the    Chancery. 


IN  a  cafe  depending  in  Chancery,  between  Rich,  Fennor,  Carth.  los* 
£6].  plaintiff,  and  Tho.  Smith  defendant»  on  the  hearing  ^j^^^^  ,  ^ 
thecaufe  before  SirTho.  Egerton»  Knt.  Lord  Keeper  of  the  jenk^  Ceat7a53. 
Great  Seal,  the  cafe  was  fuch  :  Rich.  Fermor  the  plaintiff  he-  Ctry*t  Re^  «g^ 
}ng  fetfedof  the, manor  of  Somerton  in  fee,  by  indenture  6  ^w^J,^' 
yiiif/V  20  Eliz.  demifed  a  meffuage,  parcel  of  the  fame  manor,  \  ^^^  ^|  j'^. 
^o  Tho.  Smith,  the  defendant,  for  21  years,   rendering  the  WiiicfaiT6p 
yearly  rent  of  3I.  during  the  term,  by  force  of  which  the  dc-  *y'.i*'*g 
fendant  entered  and  was  thereof  poffeffed  :  he  was  alfo  poffef-  ^  ^^  ,05!  bl 
fed  of  divers  other  parcels  of  the  faid  manor  at  the  will  of  the  Raym.  149. 
plaintiff,  rendering  20s.  pirann.  and  held  divers  other  parcels  '  J<»«*3>7^ 
of  the  iaid  mianor  by  copy  of  court-roll  according  to  the  cuf- 
torn  of  the  (aid  manor,  rendering  40s.  rent  per  ann.  all  which 
lay  in   Somerton  :  and  the  faid  Tho.  Smith  was  feifed  in  his 
demefne  as  of  fee  of  divers  lands  in  the  fame  town  which 
were  his  proper  inheritance.     And  afterwards  by  his  deed  1 5 
Oâob.  25  Eliz.  demifed  the  faid  houfe  and  all  the  faid  land 
which  be  held  for  years,  at  will,  and  by  copy  to  one  Chappel 
for  his  life,  Pajcb.  35  E^iz.  Smith  levied  a  fine  with  prockma- 
tions  of  as  many  meffuages  and  lands,    as  comprehended  Corta* 
as  well  all  the  lands  which  he  held  for  years,  at  will,  and 
by  copy,  as  his  own   inheritance,    by  covin  and  praâi^e» 
to  bar  the  plaintiff  of  his  inhertunce}    the  proclamatbns 
and  five  years  pailed.  Smith  at  all  times,  before  and  after, 
the  fine,  continued  in  poffelfion,  and  paid  the  faid  fcveral 
rcnu  CO  the  plaintiff.    Chappel  died^  the  21  years  expired, 

and 
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and  now  Smith  claimed  the  inheritance  of  the  land  which  he 
held  by  leafe,  at  will,  and  by  copy,  and  would  have  barred 
the  plaintifF  by  force  of  the  laid  fine  with  the  proclamations, 
and  five  years  pad.  And  the  Lord  Keeper  of  the  Great  Seal 
thinking  and  confidering  of  the  great  mifchicfs  which  might 
enfuc  by  fuch  praftices,  and  on  the  other  fide  confidering  that 
fines  with  proclamations  arc  the  general  aflurances  of  the 
realm,  referred  this  cafe  (being  a  thing  of  great  importance 
and  confequence)  to  the  confideration  of  the  two  Chief  JufUces 
Popham  and  Anderfon  ;  anc*  after  conference  between  them 
they  thought  it  ncceflary  thai  ali  the  JuHices  of  England  and 
'  Barons  of  the  Exchequer  fliould  be  alTembled  for  the  refolution 
of  this  great  cafe.  And  accordingly  in  this  fame  term,  all 
the  Judges  of  England  and  the  Barons  of  the  Exchequer  met 
at  Serjeants  Inn  in  Flcet-ftrcct,  at  two  feveral  days,  where 
the  cafe  was  debated  among  them.  And  at  length  it  was  re- 
folved,  by  the  two  Chief  Juilices,  Popham  and  Anderfon,  and 
by  Gawdy  and  Walroefly,  and  all  the  other  Juftices  of  Eng- 
land  and  Barons  of  the  Exchequer,  (except  two)  that  iLc  plain- 

(«)  %  And.  176.    ti(F  was  not  {a)  barred  by  the  faid  fine  with  proclamations,  and 

jcnk.  Ccnt.153.  jjjgj  for  four  reafons  : 

WiiSî.  »*6.  '        I-  The  makers  of  the  aa  of  [h)  4  H.  7.  cap.  24.  did  never' 

9  Co.  105.  b.       intend  that  fiixrh  fine  levied  by  fraud  and  praâice  of  Jeflec  for 

jJ?"5J3'^  b   yc*"»  tenant  at  will,  or  tenant  bv  copy  of  court-roll,  who 

87  a?b.  «8.  a.  '  pretend  no  title  to  the  inheritance,  but  intend  the  diGnhcrifon 

b.  89.  a.  90.  a.b.  of  their  leflbrs  or  lords,  fliould  bar  them  of  their  inheritance, 

^'o'*  a!!?'*'     *"^  *^'  appears  by  the  preamble  of  the  aft  of  4H.  7.  where 

Î76.  to.  Lit.      it  is  faid,  *«  that  fines  ought  to  be  of  grcateft  ftrengih  to  avoid 

162.  a.  9  Co.      «<  ftrifes  and  debates,  &c/'    But  when  Icflce  for  years,  or  at 

'o^'^t'v  V^88    ^''*'    ^^  tenant  by  copy  of  court-roll,  makes  a  feofitnent  by 

to6,  fby.  ^'    '  affent  and  covin,  that  a  fine  (hall  be  levied,  this  is  not  to  avoid 

ftrife  and  debate,  but  by  affent  and  covin  to  begin  ftrifc  and 

debate  where  node  was  ;  and  therefore  the  aft  doth  not  extend 

to  eflablifli  fuçfaî  eftate  made  and  created  by  fuch  fraud  and 

pra£lice. 

Carth.  415.  2.  It  was  ncvcr  the  intent  of  the  makers  of  the  aft,  that 

thofe,  who  could  not  levy  a  fine,  fliould  by  making  of  an 

'    eftate  by  wrong  and  fraud  be  enabled  by  force  of  the  feid  act 

5  Co.  124.         Qf  ^  H.  7.  to  bar  thofe  who  had  right  by  levying  of  a  fine  :  for 

if  they  themfelves  without  fuch  fraudulent  elbtc  could  not 

levy  a  fine  to  bar  them  who  had  the  freehold  and  inheritance, 

certainly  the  makers  of  the  a£t  did  not  intend  that  by  making 

of  an  eftate  by  fraud  and  pradlice  they  fliould  have  power  to 

bar  them  ;  and  fuch  fraudulent  eftate  Is  as  no  eftate  in  the 

judgment  of  the  law. 

3.  As  it  is  faid  in  Dclamer's  cafe,  Plowd.  Com.  352.  b. 
if  any  doubt  be   conceived  on  the   words   or  meanibg  of* 

an 
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an  au  of  parliament,  ît  îs  good  to   (a)  conftruc  h  according  W  Po^c*  ^o* 
to  the  rcaion  of  the  common  law  ;  but  the  common  law  doth  ^^'  ^ 
fo  abhor  {b)  fraud  and  covin,  that  all  aÛs  as  well  judicial  as  (*)  Pofteafo. 
as  others,  and  which  of  themfelvcs  arc  juft  and  lawful,  yet  **'  ■• 
being  mixt  with  fraud  and  deceit,  are   in  judgment  of  la^v 
wrongful  and  unlawful  :  quod  alias  bonum  faf  juftum  eft^  fiper 
vim  velfraudem  petatur,  malum  <sr  injujium  efficitur  :  and  there- 
fore if  a  woman  hath  title  of  dower<.  which  is  one  of  the  things 
favoured  in  law,  and  by  (r)  covin  between  her  and  another,  (f)Co.Lît.  js.i. 
caufcs  a  ftranger  to  diflcifc  the  tenant  of  the  land,  to  'the  in-  S  ^o.  30.  b. 
tent  that  (he  may  bring  a  writ  of  dower  againft  him,  which  is  "sS.1îi!  6C0. 
done  accordingly,  and  the  woman  recovers  againft  him  on  a  53.1.  s  Co. 
juft  and  good  title,  yet  the  whole  is  void,  and  of  no  force  to  ^3^-^  15^.4- 
bind  the  terre-tenant;  a  fortiori  in  the  principal  cafe  when  the  ^^\  ^*Bn**' 
Icflee  for  years  makes  a  feoffment  by  covin,  which  amounts  to  Dower  15.  44 
a  wrong  and  diiTeifin,  a  fine  levied  by  him  who  is  {d)  parti'  ^  3-  4^-  *•  8'* 
feps  criminis^  and  who  h^d  not,  nor  pretended  to  have  any  Lane  44%*!». 
right  to  the  land,  (hall  not  be  a  bar  to  the  leflbr.     And  that  re-  Dower  41 1  RoL 
covcry  in  dower,  or  any  other  real  a£lion,    upon  a  good  title  S49-  44  Afl*.  19. 
againft  the  tenant  who  comes  to  the  land  by  wrong  and  covin,  \frk,\tù^'%ù^, 
are  void  and  of  no  force,  appears  by  41  AiT.  28.  44  E.  3.  46.  piowd.  51!  a.    ' 
a.  25  Aff.  I.  aaAff.  92-  11  E.  4.  2.  a.    15  E.  4.  4  b.    7  H.  «8H.  8. 5.1. 

7:  »?•*>•  '8"- 8;  S-a.  '2Eli^-I>y"(/J.»9S.  Foralthough  ^^.I^^V»;. 
his  right  be  Jawful,  and  he  hath  purlued  his  recovery  by  judg-  (d)  5C0.  79.  b. 
mcnt  in  the  King's  court,  yet  his  covin  makes  all  that  unlaw-  Co.  Lit.  366.  b. 
ful  and  wronçful,  and  yet  recoveries,  and  efpecially  on  a  good  \f)^^l{{ll%^ 
title,  arc  mu<Si  favoured  in  law  :  alfo  the  right  and  inheritance  8».  •.  Dy!  295/ 
of  feme  coverts  and  infants,  are  much  favoured  in  law  ;  and  p^-  *•  9»  10,  &c. 
yet  if  a  feme  covert,  or  an  infant  be  of  [g)  covin  and  confent,  />;ct!L.5Ç7.i. 
that  the  difcontinueefhall  be  diffcifcd,  and  that  the  diffeifor  1fE.4l2.br' 
Ihall  enfeoff  them  ;  and  all  this  is  done  accordingly,  they  are  M^*  ^«.^678. 
not  remitted,  as  appears  by  Littleton,  chap.  Remitter  151.  î'co.'lo.u 
&  19  H.  8.  12  b.  And  there  it  is  held  by  fix  Juftices,  that  in  (h)  Plow.  48.  b, 
fucb  cafe»  if  the  (A)  diffeifor  enters  by  covin  to  the  intent  to  **'•  Remitter  i. 
enfeoff  the  infant,  although  the  infant  be  not  of  covin,  &c.  ^°*^' 
yet  he  (hall  not  be  remitted,  becaufe  be  who  is  in  by  him  who 
makes  the  covin  ihall  be  in  the  fame  plight  as  he  who  did  the 
covenous  aft.     And  it  is  agreed  in  19  H.  8.  12.  b.  that  if  a 
man  makes  a  diffeifin  to  the   (/)  intent  to  make   a  feoffment  0^  S^^'  79- ^- 
with  warranty,  although  he  makes  the  feoffment  20  months  ^g^. ,  j^tct* 
after,  yet  it  is  a  warranty  which  commences  by  diffeifin.  397, 398. 

So  if  one  (i)  makes  a  gift  in  tail  to   another,  and  the  C*^  ^°'  ^^- 
uncle  of  the  donor  diffeiffes  the  donee,  and  makes  a  feoff-  go.i.  3^iE%, 
ment  with  warranty,  the  uncle  dies,  and  the  warranty  de-  Garrâmy  28. 
fcends  on  the  donor,  and' afterwards  the  donee   dies  without 
iflue,  the  donor  brings  formedon  in  the  reverter,   and  the 
tenant  pleads  the  feoffment  with  war^ty,  the  demandant  (hall 

avoid 
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ftvoid  it,  becaufe  it   began  by  diOeifin;  and  yet  the  difleifin 
was  not  immediately  done  to  the  donor,  but   to  the  donee; 
but  by  it  his  rev^rfion  was  deveded  ;  and  yet  warranties  are 
much  favoured  in  law.    And  it  appears  in  8  Eliz.  249.  Dyer» 
(4)  Dyer  149.      ^^^^  ^  ^^^^^  wasmade  of  a  (a)  recovery  in  the  Common  Plos 
pl.  841.  iRoiie*i  had  by  covin.     The  law  bath  ordained,  that  he,    who  will  be 
807.  iioft.  ^15.   aflured  of  his  goods,  (hall  buy  them  in  open  market,  and  that 
fale  will  bind  all  Grangers»  as  well  as  the  feller,  and  yet  it  is 
(^)  Plow.  #6.  i.  agreed  in  33H.  6»5  a.  b^  that  a  fale   in   {b)  market  cv^tt 
55.  a«  Poft  fo.     (ball  not  bind  bim  who  hath  a  right  to  (he  goods,  if  the  fal.  ^-z 
9(%^%tJ^'  ^y  fraud,  or  the  vendee  hath  notice  that  the  property  oi  u  i 
Coiinâônl!  Br.  goods  was  another's.     So  the  law  hath  ordained  the  cour:  .  i 
Proptrty  6.         Com.  Pleas  as  a  market  overt  for  aflnrances  of  land  by  fine, 
f  "*iîîft^"i'     fo  that  be  wju>  will  be  aflured  of  his  land  not  only  again <1  ihe 
Î4H.  8. 8.  b?'    fcller,  but  (rfl  ftrangers,  it  is  good  for  him  to  pafs  it  in  this 
(tf>Co.  Lk.         market  overt  by  fine  s  for  as  it  is  faid,  {c)  finis  fimm  liiibus  im- 
'*B'Jft  *%^  ^    fonit:  and  yet  covin  and  deceit  in  the  cafe  at  bar  wilj  void  it. 
Hudrcft  ij^.      In   41^*  2.  CUÏ  in  vtia  22.  ii  is  held»  that  a  refignation   made 
by  an  Abbot  by  covin  (hould  not  abate  the  writ  34  Ë.  i.  War- 
ranty 88.  &  19  E.  a.  Aflcis*3.  &  31 E.  i.  Voucher  301.  a  co- 
(d)  I  Rol.  Rep.  venous  conveyance  that  {d)  affets  fliould  not  defcend,  is  no- 
ll^t6/'  *^^      thing  worti.     And  it  appears  in  {e)  1 7  £.  3.  59,  &  2 1  Ë.  3.  3, 
(t)  Uae  47.        46.  that  an  eftate  made  to  the  King,  and  by  bis  letters  patent 
granted  over,  and  all  this  by  covin  between  him  who  granted 
to  the  King  and  the  patentee,  to  make  an   evafioa  out  of  the 
ftat.  of  mortm.  (hall  not  bind,  but  (hall   be   repealed.     And 
r/!^  Dy.  339- P'-  J  7  Eliz.  Dy.  339.  (7^  a  prefcntat.  obtained  by  coUuf.  is  void. 
X  A^S:  îs!  ^  ^^  '7  ^**^'  ^y-  339*  ^«"c*^8  of  (i)  adminftration  obtained 
s  Roi.  183 188.  by  collpf.  are  void,  and  fl^all  not  repeal  a  former  adminiftra- 
190, 354. 1  Ro|.  tion  :  fee  13  Eliz.  Dyer  Ih)  205.  many  cafes  there  put  concern- 
ill'MV^''    ing  covin. 

(iJ  I  Sid^fta  And  thereupon,  it  was  concluded,  that  if  a  recovery  in 
21.  6. Co.  19. 1.  dower,  or  other  real  aflion^  if  a  remitter  to  a  feme  covert  or 
w°'b  ^Cr*Ei.  *"  infant,  if  a  warranty,  if  a  fale  in  market  overt,  if  r be  King's 
460. 2  Kcb.  I»,  let.  patent,  if  a  pit^entat.  adminfl/at.  Scc./cU.  Aûs  tempo- 
f/»;  AoteayS.i.  ral  and  eccleGaftical»  (ball  be  avoided  by  coving  by  the  fame 
re^fon  a  fine  in  the  principaKeafe  levied  by  fraud  and  covin,  as 
•  Palm.  158.  is  aforef.  (ball  npjt  bind  ;  for  *  fram  tf  Mui  vmim  fairocinêri 
dibenU 

Note,  reader*  in  33  &  34  Eliz.  in  the  King's  Bench  between 
Kobert  Laune  plaint,  and  Will.  Toker  defend,  in  f^e^iom 
f  firma  of  lands  in  llfordcoom  in  the  county  of  Devon,  it  was 

(/)  T  Jonn  3Ç.  adjudged  that  where  (i)  teoai^t  for  life  |cvied  a  fine  with  pro* 
Cr*  Câf"°**^**  clamation  aijd  5  years  pafs  in  his  life,  that  the  \cSo%  (hould 
200.  '  ^*  have  5  years  to  make  bis  clajm  after  the  death  of  the  le(ree} 
I  Jonci  2  Y  I.  for  although  this  (Ut||te  of  4  H,  7.  hath  a  faving  /or  the  leflbr 
JJ;*YJViowd*'  in  fuch  cafe,  yet  the  faving  is  of  fuch  right  (as  firft  (hall 
373.  b.     *      grow,    remain»   &c.)    and  the   right   fir(t   accrued   to  the 

leflbr 
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lelTor  after  tbc  fine  and  the  forfeiture  ;  but  notwithfiandtng 
that,  in  as  much  as  by  the  covin  of  the  leflee,  be  in  reverfion 
or  remainder  might  be  barred  of  his  reveifion  or  remainder 
(for  they  do  not  cxpcft  to  enter  till  after  the  death  of  the  Icf- 
fee)  and  cfpecialiy  when  the  lefiee  hath  lands  of  bis  own  in- 
heritance in  the  tame  town-  (as  in  the  cafe  at  bar  he  bad), 
there  the  leflbr  (ball  have  5  years  aftbrtfae  death  of  the  leflee. 

So  it  was  agreed  in  the  fame  cafe,  if  ♦  tenant  for  life  makes  'i'^^'T?***  *^^* 
a  feoffment  in  fee  to  one  who  hath  lands  in  the  fame  town.  It^J^'Jl'-J^U^ 
and  the  feoffee  levies  a  fine  with   proclamations,  it  thall  not  feofee    had  no 
bind  the  leflbr,  but  he  (ball  have  5  years  after  the  dcaCth  of  the  !*«<*>  în  «he  fame 
leffcc,  for  the  leflbr  cannot  know  of  what  land   the  fine  is  Ihê fine  fli^aif*S 
levied,  for  he  is  not  party  to  the  indent  or  agreement  between  j  bar?    becayfe 
the  conufor  and  conufee  :  fo  in  the  faid  cafe,  the  Judges  made  *>>«  feoffîneot  of 
a  conftruAion  {a)  againft  the  letter  of  the  ftatnie  in  lalnCtion  JJ^.j^faWS^ 
of  the  eltate  and  inheritance  of  him  in  the  reverCon.     And  fo  ••  it  feema  to 
it  hath  been  adjudged  before  in  {h)  Some's  cafe  in  the  Com.  I'itticteo,   icâ« 
Pleas,  in  Sir  James  Dyer's  time,  as  Plowden  told  me.     Alfo  fj)*',Aiia.  176. 
it  was  (aid  that  if  lefTee  for  years  makes  a  feoflFment  in  fee  by  (A)  1  Leon.  214! 
praâice  and  covin,  that  the  feoffee  (hou Id ^levy  a  fine  with  pro**  ^'o.  £i.  154. 
ciaraations  to  another  (the  feofl^ee  having  other  lands  in  the 
fame  town)  and  all  this  is  done  accordingly  ;  and  yet  the  lef- 
fee  doth  continually  pay  the  Tent  to  the  leflbr,  it  (hall  not  bind 
the  leflbr,  for  the  reafonsaforiefaid. 

Laftly,  the  Judges  in  this  refolution  did  greatly  refpeâ  the  ^co.  79.  b. 
general   mifchief  which  would  enfue  if  fuch  fines  levied  by  Co.  Uc.  367.  tu 
practice  and  covin  of  thofe  whç  had  the  particular  intcre(b, 
fliould  bar  thofe  who  bad  ^he  inheritance»  and  efpccially  in  the 
cafe  at  bar,  when  after  the  fine  levied,  the  conufor  continually 
payed  the  rent  to  the  leflbr,  which  made  the  fraud  and  prac- 
tice apparent,  and  therefore  the  leflbr  was  fecure,  and  hM  no 
caufe  of  any  fear  or  doubt  of  fuch  fraud,    fiut  it  was  refolvcd, 
,  that  if  A.  purchafes  land  of  B.  by  fcoflinent,  or  bargain  and 
fale  and  enrols  it,  and  afterwards  perceiving  that  B  iuid  buta 
defc^afible  title,  and   that  C.  Iiad-ùght-taîc,  B.  levies  a  fine 
with  proclamations  to  a  ftranger,  or  takes  a  fine  from  another 
with  proclamations,  to  the  intent  to  bar  the  right  of  C.  this 
fine  fo  levied  by  confent  (hould  bind,  for  nothing  was  done  in 
this^cafe  which  was  not  lawful,  and  the  intent  of  the  makers 
of  the "dâ-of-^eU.  7.  was  to  avoid  flrifes  and  debates,  and  by 
the  exprefs  purview  (hould  bind  all  Grangers  who  do  hot  pur- 
fue  their  right  by  aûion,  or  entry  within  five  years.     So  if  ^  ca.  124. 
one  pretending  title  to  land  enters,  and  diflî^ifes  another,  and 
afterwards  with  intent  to  bind  the  (i)  diflUfee,  levies  a  fine  (,)  j^ok.  cest. 
with  proclamations,   this   fine  ihall   bind    the   difldfee  by  154-  PoA  S7.  ^ 
the  exprefs  purview  of  the  au,  if  he  neither .  enters  nor  cto'eI"»*^'*" 

purfnea    "*'*  '  ^ 
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purfues  his  aâîon  within  five  yc^trs^  and  thisi  cannot  be  ^li- 
ed levying  by  covin»  becaufe  the  levying  of  the  fine  is  lawful 
and  the  difleifee  may  re-enter,  or  bring  his  adlion  within  the 
five  years. 

The  fourth  rcafon  was,  becaufe  the  leflce  had  contrived  his 
.  fraud  and  deceit  iri  fo  fecret  a  manner,  that  he  had  deprived 
the  leflbr  of  the  i'êmedy  which  the  (latute  gave  him,  that  is  to 
fay,  to  make  nis  entry,  or  bring  his  aâion  within  the  five 
years  :  fdf  how  could  he  make  his  entry  or  bring  his  aâion, 
when  he  knew  not  of  the  feoffment  which  did  the  wrong  ?  and 
as  to  the  fine,  inafmucb  as  tl^e  leflee  had  lands  in  fce-fimpit: 
in  the  fame  town,  every  one  will  prefume  that  the  fine  wuuM 
be  levied  of  that  whereof  it  might  be  lawfully  levied.  And 
although  it  contained  more  acres  than  bis  own  land,  that  is 
^  ufual  almoft  in  all  fines,  and  preadvekiture  the  leffor  did  not 
know  the  juft  quantity  of  the  lefiee's  proper  land,  for  that  dotli 
not  appertain  to  him  ;  and  therefore  it  would  be  unreafonable 
to  give  him  benefit,  in  this  cafe,  of  the  non-claim  of  the  leflbr, 
when  the  wrong  and  covin  of  the  leflee  is  the  caufe  of  his  non* 
claim,  and  a  man  (hall  not  fake  advantage  of  his  own  wrong 
or  covm.  The  poflTeflfion  of  the  Icflfec  is  not  any  mean  for  the 
leflbr  to  take  any  notice  of  this  wrong,  for  be  comes  to  the 
poflefl*.  of  the  land  by  grant  or  demife  lawfully  *,  and  after  the 
feofi^ment  he  continues  in  the  poflfeflîon  as  a  leflee,  for  he  pays 
his  rent  as  a  leflee  ought,  yea,  the  poflVfiion  of  the  leflee,  and 
the  payment  of  the  rent,  was  the  caufe  that  the  leflbr  neither 
knew  nor  fufpeâed  the  fraud. 

Alfo  it  was  faid,  that  the  fraud  and  covin  in  this  cafe  made 
it  more  odious,  becaufe  between  the  leflbr  and  leflce,  and  the 
lord  and  his  copyholder,  there  is  a  truft  and  confidence,  and 
therefore  a  leflTee  for  years^  and  a  copyholder  fliall  do  fealty, 
which  is  a  great  obligation  of  truft  and  confidence  }  snid  fraud 
and  deceit  by  him  who  is  trufted,  is  moft  odious  in  law.  And 
if  the  makers  of  this  a£t  had  been  aflced,  if  their  intent  was/ 
.  that  fuch  a  fine  fo  levied  by  fuch  practice  and  covin  (hould 
bind  the  leSbrs,  they  would  have  anfwcred,  God  forbid  that 
they  (bould  intend  to  patronize  any  fuch  iniquity  pra£tifcd  and 
compafled  by  thofe  in  whom  there  was  truft  and  confidence  re- 
pofed.  But  when  a  diflfeifor  (although  he  gains  the  poflëflloa 
by  wrong)  levies  a  fine  with  proclamation,  yet  it  fliall  bind  as 
is  aforefaid,  for  a  difleifor  v^nlt  tanquam  in  arma^  and  it  is  not 
poflible  but  that  the  difleifee  to  whom  the  wrong  is  done,  and 
who  hath  loft  his  pofleflioni  fliould  be  conufant  of  it  ;  and 
therefore  it  will  be  his  own  folly  if  he  makes  not  his  claim  ; 
.  and  it  is  not  accompanied  with  fraud  and  prafUce  by  one 
whocame  to  the  poflcflion  lawfully,  by  grant  or  demife,  and 
who  had  a  truft  repofcd  in  him  by  his  leflbr  or  grantor,  which 
(«)a1loVRep.  fraud  and  practice  is  fo  fecretly  ("tf/ contrived,  that  the  lef- 
»7.  for 
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for  by  common  prefumption  could  not  have  notice  to  malce 
his  claim,  becaufe  his  leiTee  continued  in  poflcllloil,  and 
payed  his  rent,  as  a  lefTee  ought.  And  as  to  that  ivhich  was 
objeâed,  that  it  would  be  mifchievous  to  avoid  fines  on  fuch 
bare  averments  :  it  was  anfwered,  that  it  would  be  a  greater 
xnifchiefy  and  principally  in  thefe  days  (in  which  as  the  poet 
faith. 


"Fugere  pudor^  reHumquij  fidefque^ 


In  quorum  fubiere  locum  fraudefque^  doliquty 
Infidiaque^  l^  viiy  la  amor  fceUratus  habendu) 

V 

If  fines  levied  by  fuch  covin  and  praâice  (hould  bind  ^  fuch 

objeâion  may  be  made,  {a)  and  if  a  fine  be  levied  to  fecret  WPIowd.  49.^5 

ufcs  to  deceive  a  purchafor,  an  averment  of  fraud  may  be  taken  ^   ^'  ^'"  * 

againft.it  by  the  flat,  of  27  £liz.  cap*  4.  So  if  a  fine  be  levied 

on  an  ufurious  contraâ,  it  may  be  avoided  by  {b)  averment  by  (h)  Jenk.  c«ot. 

thcftatute  of  i3Eli2.cap.  8.     And  Sir  Tho.  Egerton  Lord  a54-9Co.*6.b. 

Keeper  of  the  Great  Sea),  commended  this  refolution  of  the 

JufticeSr  and  agreed  in  opinion  with  them. 

f  Note  ;dfo,  no  fine  can  avoid  an  antecedent  charge,  but  the 
eftate  will  be  bound  notwithftandtng  fuch  fine,  &cO 
[Sec,  2  Black.  Com.  ch.  1 1.  foi.  356,  357.] 
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Mich.  44  Eliz. 
In  the  Scar*Chamben 


Me^r  €39.  T  N  an  informttion  bt  Colce,  the  Qtiecn's  Attorney  GHièrat, 
47?  Co^Ut!  «.  A  againft  Twync  of  HampOiire,  in  the  Star-Chamber,  for 
b.  76.  L 190.  t.  making  and  publifliing  of  a  fraudulent  gilt  of  goods  :  the 
jKcb.  259.  Cafe  on  the  ftat.  of  13  Eliz.  cap.  5  was  fudi  ;  Pierce  was  io- 
fTEiiî.^.  4.  ^«bted  to  Twync  in  400I.  and  was  indebted  alfo  to  C.  in  200 1, 
poft.  a.  b.  C.  brought  an  aâion  of  debt  againft  Pierce,  and  pending  the 

writ»  Pierce  being  poflefled  of  goods  and  chatties  of  the  value 
of'  300 1.  in  fecret  tqade  a  general  deed  of  gift  of  all  his  goods 
and  chattels  real  and  perfonal  whatfoevcr  to  Twync,  in  fatis- 
.0iâion  of  his  debt  )  notwithftanding  chat  Pierce  continued  in 
pofieflion  of  the  faid  gddds»  and  fomc  of  them  he  fold  i  and 
be  ihore  the  (beep,  and  marked  them  with  his  own  mark  : 
and  afterwards  C.  had  judgment  againft  Pierce,  and  had  a 
feri  fûciûs  direâed  to  the  SheriiF  of  Southamptoti,  who  by 
force  of  the  fiiid  writ  came  to  make  execution  of  the  faid  goods  ; 
but  divers  perfons,  by  thé  command  of  the  faid  Twync,  did 
with  force  refift  the  faid  Sheriffs  claiming  them  to  be  the  goods 
of  the  ùàd  Twync  by  force  of  the  faid  gift  ;  and  openly  de- 
clared by  the  commandment  of  Twync,  that  it  was  a  good 
gift,  and  made  on  a  good  and  lawful  confidcration.    And 
whether  this  eift  on  the  whole  matter,  was  fraudulent  and  of 
(«)  5  Ca  60.  a.   no  cScSt  by  the  faid  aâ  of  (a)  13  Eliz.  or  not,  was  the  quef- 
J^^  f**^^     tion.    And  it  was  refolved  by  Sir  Thomas  Egerton  Lord 
3^ioft.  151.  Co.  Keeper  of  the  Great  Seal,  and  by  the  Chief  Juftice  Popham 
Lie.  s.  b.  76*  ••  and  Andcrfon,  and  the  whole  court  of  Star*Chambcr,  that 
l^a^ni^o  this  |ift  was  fraudulent,  within  the  ftatute  of  13  Eliz.    And 
47.  »»3. 3Ô8»  '  in  *"  ^^  divers  points  were  refolved  : 
309.  3  Uon  57.      I.  That  this  gift  bad  the  figns  and  marks  of  fraud,  be« 

Latch  »!&•  ,       •        ^       . 

a  Rol.  Rep.  493.  Palm.  4» 5-  ^r.  El.  133, 134.  «45.  «»o«  ^ro.  Jic.  170,  «71.  Dy.  295.  pU  17, 
3SI- p)«»3*  «B*^*«<^^^*  '^^^'^^^"^^^•b.  Lane  47'  I03,  Hob.  7»,  166.  Moor  638. 
Doâ.pla.  aoo.   Ydf.  196^  197.    i  Brgwnl.  HI.  Co.  Eni.  16a.  a, 

caufe 
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becaufe  the  gift  is  general,  .without  exception  of  his  (a)  ap-  faJCo^h,  398. 
parclyor  anythingot  neceflîty  ;  for  it  is  commonly,  faid  quûd{b)  (^^  *  Buiftr. 
4/oU/tis  Virfatur  in  gineralihus.  Vro*  RcV?t's7, 

2.  The  donor  continued  in  poûefllon,  and   ufed  them  as  Moor  311. 
his  own  ;  and  by  reafon  thereof  he  traded  and  trafficked  with 
others^  and  defrauded  and  deceived  them. 

3.  It  was  made  in  fecret,  it  i^na  dandeftina  funt  fempir  fw 
fpiciùfa, 

4.  It  was  made  pending  the  writ. 

5.  Here  was  a  trud  between  the  parties»  for  the  donor  pof« 
-fcfledall,  and  ufed  them  as*  his  proper  goods,  and  fraud  is 
always  apparelled  and  clad  with  a  truit,  and  a  truft  is  the  cover 
of  fraud. 

6.  The  deed  contains^  that  the  gift   was  made  honeflly, 
truly,  and  bonafidt  ;  it  elaufuta  imonfutC  fimfir-  inducunt  fw  . 
fpiciomm* 

Secondly,  it  was  refolved,  that  notwithftandin^  here  was  a 
true  debt  due  to  Twyne,  and  a  good  coiifiderationof  the  gifc^ 
yet  it  was  not  within  the  provifo  of  the  faid  aâ  of  13  Eliz.  by 
which  it  is  provided,  that  the  faid  aâ  (ball  not  extend  to  any 
cftate  or  intereft  in  lands,  &c.  goods  or  chattels  made  on  a 
good  confideration  and  bonajidi  ;  for  although  it  is  on  a  true 
and  good  confideration^  yet  it  is  not  bona  fi4iy  for  no  gift  (hall 
be  deemed  to  be  btnafidi  within  the  faid  provifo  which  is  ac« 
companyed  with  any  truft  :  as  if  a  man  be  indebted  to  five  fe- 
veral  perfons,  in  .the  feveral  fumsof  20 1.  and  hath  goods  of 
the  value  of  20l.  and  makes  a  gift  of  ail  hisgoods  to  one  of  them 
in  fatisfaâion  of  his  debt,  but  there  is  a  truft  between  them, 
that  the  donee  (hall  deal  {c)  favourably  with  him  in  regard  of  (^)  OcMfh.  i6r. 
his  poor  eftate,  either  to  permit  the  donor,  or  fome  other  for 
him,  or  for  his  benefÎK  to  ufe  or  have  pofleiFion  of  tbem,  and 
is  contented  that  he  (ball  pay  him  his  debt  when  he  is  able  ; 
this  fliall  not  be  called  bona  fide  within  the  faid  provifo  \  for 
die  provifo  faith  on  a  good  conGderalion,  and  bonafidi^^  fo  a 
goo  J  confideration  doth  not  fuflice,  if  it  be  not  zKobonafiJn  vide  ante  36.4 
and  therefore,  reader,  when  any  gift  (hail  be  to  you  in  fatis-  K 
faâionof  a  debt,  by  one  who  is  indebted  to  others  alfo;  1. 
Let  it  be  made  in  a  public  manner,  and  before  the  neigh- 
bours, and  not  in  private,  for  fecrecy  is  a  mark  of  fraud.  2. 
Letthegoodsand  chattels  be  appraifed  by  good  people  to  the 
very  value,  and  take  a  gift  in  particular  in  fatisfaâion  of  your 
debt.  3.  Immediately  ;ifter  the  gift,  take  the  puiTeiFion  of 
them  ;  for  continuance  of  the  pofiefTion  in  the  donor,  is  a 
(ign  of  truft.  And  know,  reader,  that  the  faid  words  of  the 
prbvifo,  on  a  good  confideration,  and  bonafidi,  do  not  extend 
to  every  gift  made  bona  fide  \  and  therefore  there  are  two  man- 
ners of  gifts  on  a  good  confideration,  fciL  consideration  of  na- 
ture or  blood,  and  a  valuable  confideration.  As  to  the  firft  in  the 
cafe  before  put  ',  if  he  who  is  indebted  to  five  feveral  perfons,  to  Cr.  Jw.  itj|  ) 
each  party  in  2ûl.  in  confideration  of  natural  afiedtion,  gives  ^»iiu.Ai<|. 

Vol.11.  L  all 
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a^l  his  floods  to  his  fon,  or  coufm»  in  that  cafe,  forafmuch  sl9 
.others  {hoyld  lofe  their  debts,  &c.  vrhich  are  things  of  raluey 
thé  intent  of  the  aâ  was,  that  the  confideration  in  fuch  cafe 
ihould  be  valuable }  for  equity  requires,  that  fuch  gift,  which 
defeats  others,  (hould  be  made  on  as  high  and  good  confiderat. 
as  the  things  which  are  thereby  defeated  are  ;  and  it  is  to  be 
prefumed»  that  the  father,  if  he  had  not  been  iiKiebted  to 
others,  would  not  have  difpofTefled  himfelf  of  all  his  goods, 
and  fubjeâedhimfelf  to  his  cradle;  and  therefore  rt  ihall  be 
intended,  ibat  it  was  made  to  defeat  his  creditors:  and  if  con- 
fideration  of  nature  or  Uood  (hould  be  a  good  confiderat.  with* 
in  this  provifor  the  flat,  would  ferve  for  little  or  nothing,  %nA 
no  creditor  would  befureof  his  debt.  And  «is  to  gifts  made 
bona  fidff  it  is  to  be  known,  that  every  gift  made  bona  fidt^ 
either  is  on  a  truft  between  the  parties,  or  without  any  truft  ^ 
every  gift  made  on  a  truft  is  out  of  tbis  provifo  ;  for  that  which 

(^;  6  Co.  7a.  b.  is  betwixt  the  donor  and  donee,  called  {a)  a  truft  ptr  nrnien 
fpedofufjiy  is  in  truth,  as  to  all  the  creditors,  a  fraud,  for-thcy 
are  thereby  defeated  and  defrauded  of  their  true  and  due  debcs. 
And  «very  truft  is  either  exprefled,  or  implied  ;  an  exprefs  truft 
is,  when  in  the  gift,  or  upon  the  gift,  the  tnift  by  word  or 
writing  isexprefled  :  a  truft  implied  is,  when  a  man  makes  a 
gift  without  any  confîderat.  oton  a  conGderatron  of  nature,  or 
blood  only  :  and  therefore,  if  a  man  before  the  ftat  of  %^  H. 
8.  had  bargained  his  land  for  a  valuable  conGderat.  to  one  and 
his  heirs^  oy  which  be  was  feifed  to  the  ufe  of  the  bargainee  ; 
and  afterwards  the  bargainor,  without  a  confideracion  infeofiîni 
others,  who  had  no  notice  of  the  faid  bargain  ;  in  this  cafe  the 
hw  implies  a  truft  and  confidence,  and  they  (hall  be  ieifed  to 

2  Roll.  779«  the  ufe  of  the  bargainee  :  fo  in  the  fame  cafe,  if  the  feoffees,  in 
confideration  of  nature,  or  blood,  had  without  a  valuable  con- 
fideration  enfeoffed  their  fons,  or  any  of  their  blood  who  had 
no  notice  of  the  firft  bargain,  yet  that  (hall  not  toll  the  ufe 
raifed  on  a  valuable  eonfrderation  ;  for  a  feofim.  made  only  on 
confiderat.  of  nature  or  blood,  (hall  not  toll  an  ufe  raifed  on  a 

£  Roll.  779*       valuable  eonfiderat.  but  (hall  toll  an  ufe  raifed  on  confiderat.  of 

^  nature,  for  both  confiderat.  are  in  aquali  jure^  aod  of  one  and 

the  fame  nature. 

And  when  a  man,  being  greatly  indebted  to  fundry  perfoas». 
makes  a  gift  to  his  fon,  or  any  of  his  blood,  .without  confider- 
ation, but  only  of  nature,  tne  law  intends  a  truft  betwixt 
them,  fciL  that  the  donee  would,  in  confideration  of  fuch 
gift  being  voluntarily  and  freely  made  to  him,  and  alfo  ia 
eonfideradon  of  nature,  relieve  his. father,  or  coufinandnot 
fee  him  want  who  had  made  fuch  gift  to  \i\m,vidt  33  H.  6. 
33ÏÏ.6.  i6.       33-  by  Prifot,  if  the  father  enfeoffs  his  fon  and  heir  apparent 

7  Co.  39.  b.;      within  age  bona  fidiy  yet  the  lord  (hall  have  the  wardfiiip 

'of  him  :  ix>  note,  valuable  confideration  is  a  good  cohfider* 

r  ation  within  this  provifo;   and  a  gift  m^A^  bona  fide ^   is  a 

gift  made  without  any  truft  either  exprefled  or  implied: 

^1 
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by  which  it  api^ears,  that  as  a  gift  made  on  a  good  conGdef* 
ation,  i£   it  be  not  alfO  honafide^  is  not  within  thfe   provifo  ; 
fo  a  gift  made  buna  fidt^  if  it  be  not  on  a  good  confideration  is 
not  within  the  provifo;  but  it  ought  to  be  on  a  good  confider*     * 
ation,  and  alfo  bona  fide. 

To  one  who  marvelled  what  fhould  be  the  reafon  that  afts 
and  ftat.  are  continually  made  at  every  parliament  without  in* 
termilGon,  and  without  end  ;  a  wife  man  made  a  good  and 
fliort  anfwer,  both  which  are  wcllcompofcd  in  vcrfc. 

^uaritur^  ut  crefcunt  tot  magna  volumina  hgis  f 
In  promptu  caufa  eji^  crtfcit  in  orbe  dolus» 

And  becaufe  fraud  and  deceit  abound  in  thefe  days  more  than 
in  former  times,  it  was  refolved  in  this  cafe  by  the  whole  court, 
that  all  ftatutes  made  againft  fraud  fhould  be  liberally  and  bene- 
ficially expounded  to  fupprcfs  the  fraud.  Note,  reader,  ac- 
cording to  their  opinions,  divers  refolutlons  have  been  made. 

Between  Pauncefoot  and  Blunt,  in  the  Excheq.  Chamber,  ^*^44*4$* 
Mich.  35  &  36 El.  the  cafe  was:  Pauncefoot  being  îndiûed  Cafe?"^^'* 
for  rcculancy,  for  not  coming  to  divine  fervice,  and  having  an    ' 
intent  to  flee  beyond  fea,  and  to  defeat  the  Queen  of  all  that 
might  accrue  to  her  for  his  reclifancy  or  flight,  made  a  gift  of  («;  Antei  78.  «. 
all  bis  leafes  and  goods  of  great  value^  coloured  with  feigned  (^)  Amea78.a.b. 
confiderat.and  afterwards  he  fled  beyond  fea,  and  afterwards  was  ^^^^  *95-  ?••  «» 
outlawed  on  the  fame  indiftment  :  and  whether  this  gift  fhould  4^/**'    '*     ** 
be  void  to  defeat  the  Queen  of  her  forfeiture,  cither  by  the  (c)  Co.Lît.  76.1. 
common  law,  or  by  any  Itat.  was  the  queftion  :  and  fome  con-  ^^''^^LTif' *  *^'' 
ceived,  that  the  common  law,  which  (a)  abhors  all  fraud,  would  fo  co.'Lii.^!*b. 
make  void  this  gift  as  to  theQu^een,  vide  Mich.  j2&  13EI.  76.1.  190.».  b. 
Dyer  (b)  295.  4  &  5  P.  &  M.  1 60.    And  the  ftat  of  (c)  50  E.  3Ïnft.  JS»^-  ^Co. 
3.  cap.  6.  was  conGdered  ;  but  that  extends  only  in  relief  of  ,  J)  J*  ioCo!* 
creditors,  and  extends  only  to  fuch  debtors  as  flee  to  fanftuaries,  56.  b.  Co.  En^. 
or  other  privileged  places  :  but  fome  conceived,  that  the  flat.  *^'-  ■•  '  ^^»^* 
of  (JJ  3  H.  7.  cap.  4.  extends  to  this  cafe.     For  although  the  J['J°  i^^,lii. 
preamble  fpeaks  only  of  creditors;  yet  it  is  provided  by  the  3Uon.  57. 
body  of  the  aft  generally,  that  all  gilts  of^oods  and  chattels  ^'^^{^  "** 
made  or  to  be  made  on  truft  to  the  ufe  of  in?  donor,  fhall  he  p»im*4i5'.  o?' 
void'andofaoeff'eft.butthatis  to  be  intcn:*edas  to  all  flrangers  El.  233,134/ 
who  are  to  have  prejudice  by  fuch  gift,  but  between  the  parties  ^^45,  810  Or. 
thcrofelvcs  it  ftands  good  :  but  it  was  refolved  by  all  the  Barons,  i*6.*Hob*  7!!/* 
that  the  flat.  13  EHz.  c.  5.   {e)  extends  to  it,  for  thereby  it  is  166.'  Ydi.  196, 
enabled  and  declared,  that  all  feofFm.  gifts,  grants,  &c.  **  to  '97^iB'ownl. 
«•  delay,  hinder  or  defraud  creditors,  and  others;  of  their  juft  V^'^^^l^'^ 
**  and  lawful  aftions,  fuits,  debts,  accounts,  damages,  penal-  ,3.  Raftal* 
*•  ties,   forfeitures,  heriots,  mortuaries  and  reliefs,"  fhall  be  ^rauduh;nt 
void,  &c.  So  that  this  aft  doth  not  extend  only  to  creditors,  e^jI^^'q^' ^/^ 
but  to  all  others  who  had  caufe  of  action,  or  fuit,  or  any  penalty»  Lane  a-,  tôj. 
or  forfeiture,  &c.  Moor  638. 
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And  It  was  rcfolvcd,  that  this  word  (forfeiture)  (honld  not 
be  îuicridcd  only  of  a  forfeiture  of  an  obligation,  recogniz- 
ance, or  fuch  like  (as  it  was  obje£ted  by  fome,  that  it  fhouîd, 
in  refpe£l  that  it  comes  after  damage  and  penalty)  bût  alfo  td 
every  thing  which  (ball  by  law  be  forfeit,  to  the  King  ot  fubj. 
And  thercf.  if  a  man,  fo  prevent  a  forf.  for  felony,  or  by  out- 
law, makes  a  gift  of  all  hts  gOods,  and  afterwards  is  attainted  of 
ia)  Co.  Lit.  outlawed,  thefe  goods  are  (a)  forfeited  not  with  (landing  this 
390.  b.  gift  :  the  famé  law  of  rccufant?,and  fo  the  ftatute  is  expounded 

(A>Co.LU.         beneficially  to  fupprefs  fraud.     Note  well  this  word  (h)  (de- 
76.  i,  290.K      cjare)  in  the  aôof  i3Eliz.  by  which  the  Parliament  cx- 
(c)  HarcL  39;,    pounded,  that  this  was  the  (c)  common  law  before.     And  ac- 
cording to  this  refolution  it  was  decreed,  Hil.  36  £Iiz.  in  the 
Exchequer  Chamber. 
fn".l'k'!c.fr.         M^^^-  42&43EIÎZ.  in  the  Com.  Pleas,  on  evidence  to  2 
{<i)  Moor  60s,    i^^Yf  between  Standen  (d)  and  Bullock,  thefe  points  were  rc- 
61  ç.  Bridgm.23.  folvcd  by  the  whole  court  on  the  ftat.  of  27  tl.  c.  4.  Walroflcy 
e!il'r.;.L.n.  J-  [«îd.  'h^t  Sir  Chrift.  Wray.  late  C  J.  of  England,  reported 
%i*  2'juflcs  95.  to  him,  that  he,  and  all  his  comp.  of  the  K.  s  B.  were  refolved, 
dnd  fo  direâed  a  Jury  on  evidence  before  them  ;  that  where  a 
man  had  conveyed  his  land  to  the  ufeof  himfelf  for  life,  and 
afterw.  to  the  ufe  of  divers  others  of  his  blood,  with  a  future 
power  of  revocation,  as  after  fuch  feaft,   or  after  the  death  of 
fuch  one  ;  and   afterwards,  and  before  the  power  of  revoca- 
tion began,  he,  for  valuable  conOdcrat.  bargained  and  fold  the 
land  to  another  aild  his  heirs  ;  this  bargain  and  faie  is  within 
féfi  xSiJ.  133.    the  (e)  remedy  of  the  faid  ftat.     For  although  the  ftat.  fcith, 
'*  the  faid  (irft  conveyance  not  by  him  revoked,  according  to  the 
**  power  by  himreferved,"  which  feems  by  the  literal  faifc  tobe 
intended  of  a  prcfent  power  of  revocation,  for  no  revocation  can 
be  made  by  force  of  a  future  power  until  it  comes  in  effi  :  yet  it 
was  held  that  the  intent  of  the  aâ  was,  that  fuch  voluntary 
conveyance  which  was  originally  fubjeâ  to  a  power  of  retocat. 
be  it  in  prafenti^  or  infuturoy  (hould  not  ftand  againft  a  purcha- 
for  bona  fide  for  a  valuable  con  fi deration  ;  and  if  other  con- 
ftruction  (hould  be  made,  the  faid  a£l  would  ferve  for  little  or 
no  purpofe,  and  It  would  be  no  difficult  matter  to  evade  it  :  fo 
if  A.  had  referved  to  himfelf  a  power  of  revocat.  with  the  aflent 
of  B.  and  afterwards  A.  bargained  and  fold  the  land  to  another, 
this  bargain  and  fale  is  good,  and  within  the  remedy  of  the 
faid  aâ  ;  for  otherwife  the  good  provi()on  of  the  a£l,  by  a  (mal) 
addition,  and  evil  invention,  would  be  defeated. 

And  on  the  fame  reafon  it  was  adjudged,  38  Eliz.  in  the 
Common  Pleas,  between  Lee  and  his  wife  executrix  of  one 
Crlftiîl'»  c.»r€.  Smith  plaintiff  and  Mary  (f)  CoKhil,  executrix  of  Tho.  Col- 
(f)  i  And.  55,  (hil,  defendant  in  debt  Cn  an  obligation  of  icoo  marks.  Rot. 
jo7,Godb.  213.  j^jQj^  ^he  cafe  was,  CoKbil  the  leftator  had  the  office  of 
Moor857.*Lcy  ^^^  Quccn's  Cuftomcr,  by  letters  patent,  to  him  and  his 
3»  75i  79*  deputies  ;   and  by  Indenture  between  him   and  Smith,    the 

tedator  of  the  plaintiiFand  for  6col.  paid,  and  lool.  per  ann. 
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to  be  paid  daring  the  life  of  CoKhil,  made  a  depotation  of  the  faij 

office  to  Smith;  and  Colfbil  covenanted  with  Smith,  that  if  Cpl- 

ihil  fhould  die  before  him,  that  then  his  executors  Oioi^ld  repay 

bin  300].    And  divers  covenants  were  in  the  faid  indenture  con* 

Cerning  the  faid  office,  and   the  enjoying  of  it  :  and  Colfhil  vvas 

bound  to  the  faid  Smith  in   the  faid  obligation  to  perform  the 

covenants;  and  the  breach  was  alledged  in  the  non-payment  of  % 

the  faid  300 1,  forafmuch  as  Smith  furvived  CoKhil:  and  althoagh 

the  faid  covenant  to  repay  the  300 1   was  lawful,  yet  forafmuch  as 

the  reftt>f  the  covenants  were  againft  the  ftatuteof  (a)  5  £.  6.  cap.  (a]  Style  19. 

z6.  and  if  the  addition  of  a  lawful  covenant  (hould  make  the  ob-  Cro.  £1.  520. 

ligation  of  force  as  to  that,  (l)  the  llatute  would  fervc  for  little  or  „'**' J"'  ^^^\ 

Dopurpofe;  for  this  cattfe   it  was  adjudged,  that  the  obligation  a^ViVaCo^s 

ivas  utterly  void,  ^  3  inft'.  14S.154! 

2,  h  was  refolved,  that  if  a  man  hath  power  of  revoc<)tion  and  3Keb.  a6,  659, 
afjterwards,  to  the  intent   to  dçfraud  a  purchafor,  he  levies  a  (c)  ^^°»  7»7>  7i8. 
fine,  or  makes  a  feoffment,  or  other  conveyance  to  a  llranger,  by  I'^owol.  70,71. 
which  he  extinguifhes  his  power,  and  afterwards  bargains  and  feîls  Î  BuIft.Vî/^^* 
the   land   to  another  for  a  valuable  confideration,  the  bargainee  3  Leon.  33' 
ihall  enjoy  the  land,  for  as  to  him,   the  fine,  feoffment,  or  other  iRoi.  Rep.  157, 
conveyances  by  whith  the  condition  was  extindl,  was  void  by  the  *^^*  Goidfb. 
faid  a6l  ;  and  fo  the  firll  claufe,  by  which  a^ fraudulent  and  coven-  \?'^  ^^^  ^ 
ous  conveyances  are  made  void  as  to  purcnaf^f rs.  extend  to  the  laft  ^y^  ,03.  j  j^^Jj, 
daufeof  the  afl,  JliL  when  he  who  makes  the  btrgain  and  fale  Rep.  35,  36. 
had  power  of  revocation.     And  ic  was  faid,  that  the  (lacuteof  27   Hob.  14.  n  Co. 
El.  hath  made  voluntary  eft d tes  made  with  power  of  revocation  as  *J*  ^*l*^''*'* 
to  purohaf.  in  equal  degree  with  conveyances  made  by  fraud  and       '   ,  '^  j^^^^j 
covin  to  defraud  purchafers.  90,  91.  Cro.  EI. 

Between  (</)  Upton  and  Bafll't   in  tfcfpafs,  Trin.  37  El.  in  the  529,  530.  Cro. 
Common  Pleas,  it  was  adjudged,  that  if  a  man  makes  a  leafe  for  C«r.338.  Godb. 
years,  by  fraud  and  covin,  and  afterwards  makes  another  leafe  ùoHa  ^^j?'  "V  ^ 
fii/Cf  but  without  fine  or  rentreferved,  that  the  fécond  leflèe  (hould  piowr68.b! 
not  avoid  the  firfl  leafe.  Moor  S56,'  857. 

For  fird  it  was  agreed,  that  by  the  common  law  an  e(late  made  L«y  7S>  79* 
by  fraud  (hould  be  avoided  only  by  him  who  had  a  former  right,  ^'^  *  ^**' '"'.^' 
title,  intereA,  debt  or  demand,  as  33  H.  6.^  fale  in  open  (e)  â^ta.Hob.  337 
market  by  covin  fiiall  not  bar  a  right  which  is  more  ancient  ;  nor  338.' Moor  605/ 
a  covenous  gift  flull  not  defeat  execution  in  refpedlof  a  former  a  Ro).  Rep.  337, 
debt,  as  it  is  agreed  ia  22  AflT.  72,  but  he  who  hath  right,  title,  496.  Winch  65. 
jn»ere(l,  debt  or  demand^  more  puifne  (hall  not  avoid  a  gift  or  ^A^^'^^\ 
cftate  precedent  by  fraud  by  the  common  la»v.  Cro.  eÎ.  44V 

2.  It  was  rcfolved,  that  no  purchafor  fhoulJ  avoid  a  precedent  445.  Lane45« 
conveyance  made  by  fraud  and  covin,  but  he  who  is  a  f/J  pur-  uptonand 
chafer  for  money  or  other  valuable  confideration,  for  although  in  ?!*'!''*  ^*'t'  . 
the  preamble  it  is  faid  (for  money  or  other  good  confiderat.)  and  {tow.^aoM-'cc* 
likewife  in  the  body  of  the  ad  (for  money  or  other  good  confiderat.)  «,  pitV  Repitc' 
yet  thèfe  words  (good  confiderhtion)  are  to  be  intended  only  of  15.  Br.Tref- 
valuable  confideration   and  that  appears   by  the  daufe  which  P«^«26.  Br. 
concerns   thofc   who   had  power  of    revocation  for  there  it  is  g^ "p^j^"  J^/  g 
f^d,    for  money  or  other  good  confideration    paid,    or  given,  %inft.^ji\J 
and  this  word  (paid)  is  to  be  refered  to  (money)    and  (given)   14H.  8.  8.b. 
is  to  be  refered  to  (good  confideration)  fo  the  fenfe  is  for  money  33  H.  6.  5.  a.b. 
paid,  or  other  good  confideration  given,  which  words  exclude  W  Cro.  tL 
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all  confideraiions  of  nature  or  blood,  or  the  Hkc  and  arc  to  be 
intended  only  of  valuable  confiderations  which  may  be  given  ; 
and  therefore  he  who  makes  a  purchafe  of  land  for  a  valuable 
confideration,  is  only  a  purchafo'r  wijthin  this  flatute.  And 
this  latter  claufe  doth  well  expound  thefe  words  (otfier  good 
0  confideration)  mentioned  before  in  the  preamble  and  body  of 

the  aâ. 

And  fo  it  was  refdved,  Pafch.  37  £1.  in  a  cafe  referred  out 
of  the  Chancery  to  the  confideration  of  Windham  and  Peris^m, 
•  And.  23V  Juftices:  between  John  Nedham  plaintiff,  and  Beaumont 
liJedhim  and  Serjeant  at  law,  defendant  ;  where  the  cafe  was.  Hen.  Bab- 
Bwomoni^  Jngton  feifod  in  fee  of  the  manor  of  Lit-Church  in  the  couh- 
^'*^^  ty  of  Derby,    by  indent.    10  Feb.  8  El.  covenanted  with  the 

Lord  Darcy,  for  the  advancement  of  fuch  heirs  males,  as  well 
,  thofe  he  had  begot,  as  thofe  hefliould  afterwards  beget  c^  the 
body  of  Mary  then  his  wife  (fifter  to  the  faid  Lord  Darcy)  be- 
fore the  feall  of  St.  John  Baptift  then  next  following,  to  levy  a 
fine  of  the  (aid  manor  to  the  ufe  of  the  faid  Hen.  for  his  Hfe| 
and  afterwards  to  the  ufe  of  the  eldeft  iffue  male  of  the  bodies 
of  the  faid  Hen.  and  Mary  begot,  in  tail,  &c.  and  fo  to  three 
ifTues  of  their  bodies,  &c.  with  the  remainder  to  Jiis  right 
heirs.  Arid  afterw.  8  Mail,  ann,  8  El.  Hen.  Babington,  by 
fraud  and  covin,  to  defeat  the  faid  covenant,  made  a  leafe  of 
the  faid  manor  for  a  great  number  of  years,  to  Rob.  Hcys  ; 
and  afterwards  levied  ihe  fine  accordingly  :  and  on  conference 
had  with  the  other  Juftices,  it  was  refolved,  that  although  the 
ifTue  was  a  purchafor,  yet  he  was  not  a  purchafor  in  vulgar 
and  common  intendment  :  alfo  confiderat.  of  blood,  natural 
afFeâion  \%,  a  good  confiderat.  but  not  fuch  a  good  conOderat. 
(4)  %  Roll.  Rep,  which  is  intended  by  the  flat,  of  27  El.  for  {a)  a  valuable  con- 
S05,  306.  fiderat.  is  only  a  good  confiderat.  within  that  nâ  :  in  this  cafe 

Andesfon  C.  J.  of  the  Com.  Pleas,  faid,  that  a  man  who  was 
(^)  Cro.  £1. 445*  of  fmall  underftanding,  and  not  able  to  (^)  govern  the  lands 
which  defcended  to  him,  and  being  given  to  riot  and  diforder, 
by  mediation  of  his  friends,  openly  conveyed  his  lands  to 
them,  on  truft  and  confidence  that  he  fhould  take  the  profits 
for  his  maintenance,  and  that  he  iliould  npt  have  power  to 
wade  and  confume  the  fame  ;  apd  afterwards,  he  being  feducd 
by  deceitful  and  covenous  perfons,  for  a  fmall  fum  of  money 
bargained  and  fold  his  land,  being  of  a  great  value  :  this  bar* 
(0  Cro.  EI.445.  gain,  altho'  it  was  for  money,  was  holdcn  to  be  {c)  out  of  this 
ftat.  for  this  zGt  is  made  againfl  all  fraud  and  deceit,  and  doth 
not  help  any  purchafor,  who  doth  not  come  to  the  land  for  a 

J  rood  confiderat.  lawfully  and  without  fraud  or  deceit  5  and 
ucb  conveyance  made  on  truft  is  void  as  to  him  who  purchafcs 
the  land  fora  valuable  confideration  bona  fidi^  without  deceit 
or  cunning. 

And  by  the  judgment  of  the  whole  court  T\Vyne  was  con* 
Ti£led  of  fraud,  and  he  and  all  the  others  of  a  riot. 
[[See  2  Black.  Com.  ph.  20.  fol.  296, 297. 
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and  Sir  Geoige 
Browa^i  501  51* 

The  Refolution  of  the  JufticeSj  after 
hearing  many  Arguments  of  Counfel 
learned  on  both  Sides,  and  divers 
Coqferences  amongfl;  themfelves  upon 
the  Statutes  of  Fines.  Pa/cb.  44  E/i%. 


A     tenant  for  life  of  certain  land,  the  remainder  to  B.  in  Moor  628. 
«  tail,  the  reverfion  to  B.  and  his  heirs  expcftant  ;  B.  Jcnk.  Cent.  174. 
levies  a  fine  to  C.  and  D-  and  to  the  heirs  of  C.  to  the  ufc  of  R^"i '^^"^^j 
them  and  their  heirs,  and  hath  ifluc,  and  dies  before  all  the  c»Vh/26o^*^* 
proclamations  are  pad,  the  iflue  in  tail  then  Wing  beyond  the 
feas  ;  the  proclamations  are  made,  and  afterwards  the  iifue  in 
tail  returns,  and  immediately  makes  claim  on  the  land  to  the 
remainder  in  tail  ;  and  if,  in  this  café,  the  eftate- tail  was  barr- 
ed,  ornoc,  was  tbequeîlion  $  and  in  this  cafe  four  points  were 
rcfolvcd. 

I.  That  the  eftate  which  paflcs  by  the  fine,  as  to  the  cftate- 
tailf  was  not  determined  by  the  death  of  B.  for  it  was  faid,  if 
one  be  tenant  in  fail  of  a  (tf)  rent,  (^)  advowfon,  tithes,  com-  u)Bn4fg.  97. 
mon,  or  other  fuch   things  which  lie  in  grant,  and  by  deed  W  i-eon.  J 11. 
grants  them  in  fee,  and  dies,  the  grant  is  not  abfolutely  de-  iridem.  06*' 
termined  by  his  death,  but  it  is  at  the  ele£lion  oifthc  iflue  in  tail  Lit.  tea.  6^8. 
to  make  it  voidable,  or  void  at  his  pleafure.    For  if  he  brings  a  Co»  L;t.  331.  b. 
formedon  for  the  rent,  &c.  h«  makes  the  grant  voidable  ;  but 
if  he  deflrains  for  the  rent,  or  claims  it  on  the  land,  he  thereby 
determines  his  eledion  to  make  it  void  ;  ^\fic  di  ceteris»    But 
until  he  makes  his  eleâion,  the  grant  is  not  determined^ 
for  then  it  would  prevent  his  eledion  \  and  true  it  is,  as 
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W  Lit.  fed,       Littleton  (a)  faith,  thatof  fuch  things  which  pafs  from  tcn- 

to^*  603'  Tit*    ^"^  ^^  ^^*^  ^y  ^^y  ^^  S^^^^i  o^  ^y  confirmation,  or  by  rcleafc, 
'      "    nothing  can  pafs  to  make  an  cftatc  to  him  to  ivhom  fuch  grant, 
.  confirmation  or  relcafe  is  made,  but  that  which  the  tenant  in 
tail  may  lawfully  make,  and  that  is  but  for  the  term  of  his  life* 
(^)Lit.fea.       And  if  tenant  in  tail  be  of  an   ('^^  advowfon,  &c.  add  he  by 
î'r  ,^°*  ^"'     ^^^^  makes  a  grant  of  the  advowfon  to  another  in  fee,  it  is  no 
4^       '  difcontinuance  ;  for  in   fuch  cafes  the  grantees  have  but  an 

eftate  for  the  life  of  ten.  in  tail,  and  that  (as  it  was  faid)  is  as 
much  as  to  fay,  the  grant  is  no  difcontinuance,  but  is  deter- 
minable by  the  ifTue,  after  the  death  of  the  ten.  in  tail,  at  his 
election,  cither  by  claim  or  by  aftion.  And  Lktletoii  is  not 
to  be  xmdcrilood  literally,  viz.  that  the  grantee,  in  fuch  cafe, 
(e)P\owi.         Jiaih  only  an  eftatc  for  the  (c)  life  of  tenant  in  tail,  for  then 

Hob.  f  ^8.  **       ^^^  *^"'  ^"  *^''  *"  '^^^  ^^^  would  have  the  reverfion  in  tail, 
andfliould  have  an  aélion  of  wafte,  or  enter  for  the  forfeiture  . 
on  alienation  made  by  fuch  grantee  :  or  if  ten.  in  tail  of  a  rc- 
verf.  expeélant  on  an  eftatc  for  years,  or  life,  grants  jt  in  fee, 
and  the  leflee  attorns,  apd  afterw.  the  particular  eftate  deter- 
mines, and  the  grantee  commits  wafte,  or  makes  a  feofFmenr, 
(J)  pîowd,         ^c.  that  the  ten.  in  tail  Ihall  puniOi  the  {d)  wafte,  or  enter  for 
556.4.  Co.  Lit.    fi^g  forfeiture  ;  for  Littleton  himfelf,  145  is  againft  that,  for 
(Xiu,  ^46.       ^^  faith,  if  (e)  ten.  in  tail  grants  all  his  eftate  over  to  another, 
«.  b.  Lie.  fed.     in  this  cafe  the  grantee  hath  an  eftate  but  for  the  life  of  ten.  in 
650.  Cto,  Car.    (jiji^  2nj  ^1,^  reverf.  of  the  tail  is  not  in  the  ten.  in  tail,  bc- 
êarth.  260.        czuCe  he  hath  granted  all  his  eftate  and  his  right,  &c.   Anct  if 
the  grantee  commits  wafte,  the  ten.  in  tail  (hall  never  have  an 
//;ioCo.98.a.  aâion  of  ^y*^  wafte,  becaufe  np  reverfion  is  in  himi  bi|t  the 
reverf.  and  inheritance  of  the  tail,  during  the  hjfe  of  the  ten» 

(f V  ^%  ^*'  **  ^"  **^''  ^  ^^  (^^  abeyance. 

Lit.  'eft.  649.^*  Note,  reader,  the  office  of  an  interpreter  is  to  make  fuch 
lÀv  146.  a.  '  conftruôion,  not  only  that  one  apd  the  fame  author  be  not 
againft  himfelf,  but  alfo  that  the  refolqtipns  or  judgments  re- 
ported in  one  book,  be  not  by  any  literal  interpretation  ex- 
pounded againft  afty  fefolution  or  judgment  reported  in  any 
other,  but  that  all  (ft  fieri  poffit)  may  fland  together.  So 
here  the  intent  of  Littleton  was  not  that  the  grantee  had 
but  an  eftàte  for  life,  and  that  his  eftatc  fiiould  be  abfo- 
>  lutely  determined  by  the  death  of  the  tenant  in  tail,  but  that 

it  was  not  a  difcontmuancci  nor  had  the  grantee  any  durable 
or  fixed  eftate  but  for  the  life  of  the  tenant  in  tail,  but  that  the 
iffue  after  his  death  might  at  hi^  pleafure  determine  it  :  and  if 
the  grantee  in  fuch  cafe  ftiall  have  but  an  eftate  for  life  of  tenant 
{h)  loCo,  96.  It  in  tail,  then  the  wife  of  fuch  grantee  ftiall  not  be  {h)  endowed, 
9S.  a.  Piowd.     againft  whichitisadjudged  in  (1)  24E.3. 28. b.  Alfoif  the  eftate 
lt)io  Co.  96.  a.  of  the  grantee  flipuld  be  abfolutely  in  judgm.  of, law  determined 
iSand.  161.       by  the  death  of  ten.  in  tail,  then  the  iffue  in  tail,  after  the  deatti  of 
Fit*.  Dower  9S.  j|jç  father,  could  not  have  a  formedon  againft  fuch  grantee  ;  for 
*****  allhougb 
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aMiOQgh  the  demandant  and  the  tenant  would  admit  the  eftate 
which  pafled  by  the  grant  to  continue,  yet  the  court,  who 
ought  to  judge  according  to  law^  and  is  not  concluded  by  the 
admittance  of  the  parties,  of  any  thing  which  judicially  ap« 
pears  to  the  contrary»  ought  tx  officio  in  fuch  cafe  to  abate  the 
wiit.  But  it  is  agreed  in  13  H.  7.  lo.  pi.  8.  by  all  the  juftices, 
if  tenant  in  tail  of  (a)  rent  grants  it  with  warranty,  it  is  no  i^)  36  Aff.  g. 
difcontinuance,  although  aflets  defcend»  but  he  mav  diftrain  i  ^^"V-l^'      w 
but  if  he  brings  a  (b)  fornuiin  in  the  defcender,  he  fhall  be  317.  b!  \^}h\ 
barred,  33  E.  3.  formtdou  47.  ace*    By  which  it  appears,  that  4  ^-  7-  >7  b. 
in  fuch  cafe  the  grant  of  tenant  in  tail  is  determinable  by  his  ^^^'  7'4^*» 
death,  by  claim  on  the  land,  or  by  a£lion  :  fo  when  tenant  in  13.  L^^'e.'  4. 
tail  grants  a  rent,  reverfion,  common,  &c.  in  fee,  he  hath  an  18  b.  22  E.  4. 
«ndefeafible  effaite  during  the  life  of  tenant  in  tail,  (and  that  ^'\^\^'  ^ 
Littleton  intends)  and  after  the  death  of  tenant  in  tail»  it  is  ^/)',6  h.  ^.^.ai 
defeaGble  at  his  ele^ion  ;  for  if  he  comes  on  the  land  and  di-  21  H.  7. 40.  a. 
ftrains,  or  by  claim  on  the  land  determines  his  eleûion,  then  ^^I}^'  ***• 
on  the  matter  it  is  void  by  the  death  of  tenant  in  tail  ;  for  ^   **'^'* 
otherwife  the  warranty  in  fuch  cafe  would  make  a  difcontinu- 
ance:  as  if  tenant  in  tail  be  (c)  difleifed,  and  releafes  to  the  fOI^tfeâ.  618, 
«liiTeifor  with  warranty,  and  dies,  it  is  a  difcontinuance»  be-  6oi.a.  Co.Lit. 
caufe  the  eftate,  on   which  the  warranty  enures,  continues  poftcaSc.  b. 
after  the  death  of  tenant  in  tail  :  but  when  tenant  in  tail  of  a 
rent,  reverGon,  &c.  grailts  it  in  fee  with  warranty,  and  dies, 
now  if  the  iflue  in  tall  determines  his  eleûion  to  hare  it  void, 
it  is  ahfolutely  determined  by  his  death,  and  by  confequence 
the  warranty  alfo  :  but  if  the  iiTue  brings  zformedon  and  deter* 
mines  his  eleâion  to  make  the  edate  to  have  continuance,  and 
not  to  be  determined  by  the  death  of  the  tenant  in  tail,  then 
the  eftâte  doth  continue,  and  by  confequence  the  warranty 
doth  remain,  and  if  aflets  defcend,  the  iffue  (hall  be  barred  j 
vidé  19  E.  3.  Brief  468.    24  E.  3.  28.    36  Aff.  8.   22  R.  2.  Co.  Lit.  311.  b, 
Difcontinuance  50.  8  H.  4.  9.    33  £.  3.   Formedon  47.  48 
E.  3.  23.  32  E.  3.  Difcontinuance  2.  23  AiT.  8.  16  H.  7.  4. 
a.  21  H.  7.  40.  a.  38  H.  8.  Br.  Difcontinuance  35.  for  this 
matter  :  and  there  is  no  difference  between  a  grant  of  tenant 
in  tail  of  a  rent,  advowfon,  common,  tithes,  &c.  in  poiTeflion, 
and  a  grant  of  tenant  in  tail,  of  a  reverfion  or  remainder  ex- 
pédiant on  an  eftate  for  life  :  for  although  in  the  firft  cafe, 
the  iffue  may  have  his/ormedon  prefently  by  the  death  of  the 
tenant  in  tail,  and  in  the  other  cafe  not  till  after  the  death  of 
the  tenant  for  life  ;  yet  it  is  all  one:  for  by  the  death  of  the 
ten.  in  tail  the  grant  is  not  determined  til)  eleâion  made  by  the 
ifTue  in  tail  ;  for  after  the  death  of  tenant  for  life  he  may  bring 
a  formedon  if  he  will. 

Note,  reader,  if  you  be  defirous  to  know  the  reafon,  why  on 

the 
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•  Lucas  36<v  thc  words  of  the  a£k  of  Weft.  2.  cap.  1.  dt  donis  •  cgnditiwali^ 
ius^  that  is  to  fay,  (No»  hahtant  iiliy  quibus  unemtntum  ftc /merit 
datum  fub  conditioner  patefimtm  aUntandi  ttntmentum  fie  datum^ 
qm  minus  ad  exitum  iUorum^  quibus  teuesmutum  Jicfiurit  datum^ 
remaneatpoft  ilUrum  obitum,  vtl  ad  donatorem^  l^c*  revtrtatur,) 
There  fundry  conftruâions  have  been  made  :  vfz.  if  tenant  in 
(tf)  Co.  Lit.  tail  makes  a  {a)  feoffment  in  fee,  it  is  a  difcontinuance,  an4 
327.  b.  avoidable  by  aâion  only  :.  if  tenant  in  tail  of  a  rent,  or  other 

(h)  Hob.  45,  (b)  thing  which  lies  in  grant,  grants  it  in  fee,  it  is  no  difcon<- 
Co.  Lit.  331.  a.  tinuance,  but  is  voidable,  by  claim  or  by  aflion  :  if  tenant 
Lit.fea.  618.  jjj  j^jj  ^f  j^^j  grants  a  rent  out  of  it,  the  rent  is  abfolutely 
(OAntea83.  a.  determined  by  h is  death  :  if  tenant  in  tail  be  (r)  diileifed,  and 
Co!  \mI^%  'c*^^  ^o  1^»*  diffeifor,  it  is  no  difcontinuance»  but  the  cftato 
1.  b.  >•  avoidable  by  entry  or  aâion  of  the  iflue  of  the  tenant  in 

tail  :  but  if  the  reieafe  be  with  warranty  it  is  a  difcontinuance» 
if  the  iflue  in  tail  be  heir  to  the  warranty  :  but  if  tenant  in  tail 
makes  a  leafe  for  the  term  of  his  own  life,  or  for  years,  and 
{i)  Co.  Lit.        releafes  to  the  leflee  and  his  heirs,  it  is  no  [d)  difcontinuance, 
334* ''•  although  it  be  with  warranty:  fo  if  tenant  in  tail  makes  a 

leafe  for  life,  and  afterwards  grants  the  reverfion  in  fee»  it  is 
no  difcontinuance  of  the  fee,  unlefs  it  be  executed  in  the  life 
of  the  grantor.  And  all  thefe  (and  many  other)  different 
conftruâions  have  been  made  on  the  words  aforefaid,  fciL 
non  habeant  iliiy  quibus  tmemintum  fie  fuerit  datum  fub  tondittone^ 
pittiftatem  alitnandi^  ^c*  this  is  the  reafon  which  is  worthy  of 
ob^rvation  ;  for  the  Judges  have  conftrued  the  faid  words 
(e)  Antea  78.  a.  according  the  rule  and  reafon  of  the  {e)  conunon  law  (which 
always  is  optimus  interpretandi  modus  :)  for  at  the  common  law» 
if  a  Bifliop,  Abbor,  &c.  or  hun>and  feifed  in  the  right  of  his 
wife,  make  a  feoffment  in  fee,  it  is  by  the  common  law  a  dif- 
continuance, and  doth  put  the  fucceâbr,  or  the  wife,  to  her 
aâion,  for  the  favour  which  the  law  gives  to  an  eftate  which 
paffçs  by  livery  and  feifin,  becaufe  it  is  public  and  notorious, 
and  in  ancient  times  was  the  common  and  ufual  affuranceof 
(f)Qo,  Lit.  the  land  :  but  if  a  (f)  Bi(hop,  &c.  or  httft>and  feifed  of  a 
327.  b.  ygjjf^  Q,.  anything  which  lies  in   g^ant,  by  deed  grants   it 

in  fee,  it  is  no  difcontinuance,  and  yet  it  is  not  abfolutely 
determined  by  the  death  of  the  Bifliop,    &c.  or  huft)and, 
f^)C3  Lit.        for  the  fucceflbr,  or  the  wife,   hath   (g)  eleâion  ts  deter- 
327  b.  .mine  it  and   make  it  void,  or   by  bringing  of  his  writ  to 

make  it  voidable,  or  by  claim  on  the  land  to  make  it  void  : 
fWC».  Lit,  |jm  if  J  ^^j  Bifliop,  &c.  or  hulband  grants  a  rent  in  fee 
^*^*  *  out  of  the  wife's  land,  or  biftioprick,  it  is  abfolutely  void 

by  the  death  of  the  BiOiop^  &c.  or  of  the  huft)and  :  alfo 
if  a  Bifliop,  or  the  hufband  and  wife  be  diffeifed,  and  the 
Bifliop,  or  huiband,  releafes  to  the  diffeifor,  it  is  no  difcon- 
tinuance ;  if  the  Bifliop,  or  hufband  makes  a  leafe  for  years, 
and  releafes  to  the  leffee^  and  his  heirs,  it  is  not  abfolutely 

determineJ 
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determined  by  thé  death  of  the  BiOiop,  of  huSiand  ;  but  !t  I9 
void  or  voidable  at  thé  e]e£tion  of  the  fucceflbr,  or  of  the 
wife.  But  if  a  Bifhop,  or  the  hufband,  makes  a  leafe  for 
life,  and  afterwards  grants  the  reverfion  in  fee,  and  the  leflèe 
for  life  dies  iix  the  life  of  the  Bifliop  or  of  the  hufband,  it  is  a 
ilifcontinuance  ;  otherwife  if  the  leflee  furfives  'the  BiQiop, 
or  thehuiband;  vir  bonus ift  quit?  ^i  confuUa  patrum,  qui 
UgiSt  juraqui  firvat. 

And  it  was  held  by  Popham,  C.  J.  and  divers  others  of  the 
Jufiices,  that  the  ftat.  of  32  H.  8.  cap.  36.  hath  {a)  enforced  W  C»  I^t. 
the  cafe  >  that  the  eftatc  which  paffcs  by  the  fine  fliall  not  ^"'•' 
be  determined  by  the  death  of  the  tenant  in  tail,  for  inafmuch 
as  the  fiatute  hath  provided^  thdt  fines  levied  of  any  land, 
tenement,  or  hereditament  entailed,  &c.  in  ppflei&on,  rever- 
fion,  or  remainder,  immediately  after  the  fine  engrofied,  and 
proclamations  paft,  (hall  lie  a  bar,  &c.  if  the  fine  with  pro« 
clamation  cannot  bar  the  eOate-taii,  unlefs  the  eftate  given  by 
|he  fine  continues,  the  fame  ftatute  which  provides,  that  thd 
fine  with  proclamations  fliall  be  a  bar,  provides  alfo  for  all 
things  which  are  necefiary  and  incident  to  the  perfeâion  and 
confummation  thereof  :  and  therefore  in  28  £1.  in  a  quid  juris  Uûîct  Wîna- 
rAî»iff/ brought  by  Francis  {h)  Windham,  then  one  of  the  Juf-    g'î^*?*^!:: 
ticesof  the  Common  Pleas,  againft  the  lady  Grefliam,  in  the  (f)G*lûid^ 
Common  Pleas  ;  the  cafe  was  thus  in  eiSeâ  i  that  the  lady  Pophem  63. 
Grefham  was  tenant  for  life  of  the  manor  of  Weft  Braden-  *  Anderf.  m. 
bam  in  Norfolk,  the  remainder  to  Richard  Read  in  tail,  the  îl'e.aj*'^***** 
reyerfion  to  Will,  ^ead  in  fee.    Rich.  Read  levied  a  fine  of       '  * 
his  remainder  to  Juft.  Windham,  and  his  heirs,  and  before 
the  engroffing  thereof  (as  opportet)  Ju&.  Windham  brought 
a  quid  juris  clamût  againft  tUe  lady  Grefliam,  who  pleaded, 
<hat  Richard  Read  theXX)nufor,  at  the  time  of  the  fine  levied, 
had  but  an  efla^e  in  tail  in  remainder  ;  and  fliewed  how,  and 
demanded  judgment  if  flie  fliould  be  compelled  to  attorn  ; 
upon  which  the  plaintiff  dei^uirred.     And  although  before 
the  ftatuies  of  fines  of  [c)  4  H.  7.  &  32  H.  8.  it  was  a  (d)  ^'/l,"^^;  ej4- 
good  plea,  as  appears  37  H.  6.  33.  b.  2  E.  2.  Age  77.  2  E-  l^)  iRol  «97. 
3.  23*  &  22  E.  3.  18.  yet  it  was  adjudged,    that  now  after  Raymond  347. 
the  faid  ftatutes  which  make  the  fine  (after  the  engroffing  and 
proclamations  paft)  a  bar  of  the  eftate^tatl  ;  although  the  quid 
juris  tUmat  ought  to  be  brought  (i)  before  the  engroffing,  and  ^^^Co.  39.  a  b. 
by  confequence,  before  the  eflate-tail  be  barred  j  and  that  mn  ^  ca*6??fc  **' 
€9njiat  at  the  time  of   the  quid  juris  clamai  brought,    that  it 
Chall  be  a  fine  at  the  common  law,  or  a  fine  levied  with  pro- 
claAiations  :  yet  it  was  adjudged  that  flic  fliould  (f)  attorn.       (f)  Co.  Lît. 

Sec,  reader,  1 7  E.  3. 7.  pL  20.  If  an  alienation  be  made  in  {g)  V^q^'i^^ 
mortmain  ;  and  31  £.  3.  Ancient  Demefne  16.  If  a  fine  be  le-  318.  a'  i  Rol. 
vied  of  a  reverfion  of  land  in  (h)  ancient  demefne,  36  H.  6. 24.  297. 
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W  ^^  ^^"  P'-  /9'  ^^  *°  (^)  infant  levies  a  fine,  45  E.  3.  6.  if  a  fine  be 
{l)  Col  Lit.  Jcvied  of  a  rcyerfion  of  land  held  in  (b)  capite  without  licence  ; 
3x8.  a.  or»  as  in  o^r  /ca(e,  if  tenant  in  uil  of  a  reverfion  or  remainder» 

levies  a  fine  jthereofy  in  all  thefe  cafes,  and  other  like,  the 
tenant  was  not  compellable  to  attorn,  becaufe  the  eftate  which 
paiTed  by  the  fine  was  not  lawful,  but  either  prohibited  by 
the  common  law,  or  by  fome  ilatute»  and  for  the  greater  part 
was  voidable  :  but  now  the  ftatutes  have  made  a  fine  levied 
by  tenant  in  tail  to  be  lawful,  and  after  the  engrofiing  thereof, 
and  proclamations  |)aft,  bath  made  theeftate,  which  pafies  by 
.the  fine,  anavoidabie  :  and  in  the  (aid  cafe  two  points  were 
refolded  for  good  law. 

1.  That  every  fine  levied  flioùld  be  intended  to  be  levied 
'  with  Proclamations  according  to  the  faid  ftatutes,  for  it  is 

moft  oeneficial  n}f  the  conufee  )  and  all  fines  being 'the  ge* 
neralafiiiranceof  the  land,  are  levied  accordingly. 

2.  That  the  ftatutes  which  make  the  fine,  after  the  engroiT* 
!ng  thereof,  and  proclamations  paft,  a  bar^to  the  eftate-tail, 
give&all  things  incident  thereto  i  and  in  as  much  as  the  conu- 

Co.  ut.  356. 1.  fee  cannot  have  a  quid  juris  clamât  after  the  engroffing,  from 
Sict!*M.^'  thence  it  follows  that  he  (hall  have  it  before:  and  now  the 
F.N  B.  147.  '  ftatutes  have  altered  the  reafon  of  the  common  law,  and  given 
greater  force  and  ftrength  to  a  fine  than  it  had  before.  For 
the  reafon  of  the  common  law  was,  that  the  particular  tenant 
ftiould  never  be  compelled  to  attorn  to  an  unlawful,  tortious» 
Y)r  voidable  grant  :  which  judgment,  in  the  cafe  of  Juftice 
Windham,  was  affirmed  for  good  law  by  all  the  Judges  ia 
this  cafe.  So  it  was  refolved  by  all  the  Judges  oF  England^ 
and  Barons  of  the  Exchequer,  for  thé  one  caufc  or  for  the 
other,  that  the  eftate  which  pafled  by  the  fine»  as  to  the  eftater^ 
tail,  was  not  abfolutely  determined  by  the  death  of  the  tenant 
in  tail.  1 

PopKam  66.  2.  It  was  refolved  by'all  the  Juftices  and  Barons  of  the  Ex-r 

^^K  1^**  ^*'^*ii   ^^'^^fl^^'^  ""'^'^  contradictnte^  that  although  by  the  death  of  tenant 
Dalf.'in  Aft?    *  i"  ^*i^>  ^  "S'^^  of  eftate-tail  did  defcend  to  the  iffue,  in  as  much 
pi.  S  Mo.  629.  as  he  died  before  all  the  proclamations  were  pad  ;  yet  when  thç 
Dy.  »S4pï»o4.  proclamât,  pafs  without  any  claim  made  by  the  iflue  in  tail  oii 
o  e&  9x.  a.       ^j^^  j^^j^  ^j^j^  ^j^j^^  which  dcfcended  to  him  is  barred  by  the 
ftat.  of  4  H.  7.  &  32  H.  8.  for  altho'  the  fine  without  the  pro- 
clamations, nor  the  proclamations  without  the  fine  can  bar  an 
eftate- taih  and  altho*  that  after  the  fine  levied,  and  before  all  the 
proclamations  be  paft,  a  right  is  defcended  to  the  iflue  in  tail 
performant  doni^  which  is  paramount  the  fine,  and  there  is  no 
fine  with  proclamations  levied  after  the  death  of  tenant  la 

tail» 
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tftil,  to  bar  thi8  right  fo  defcended  to  the  iflue  iti  tall  ;  yet 
forafmuch  as  it  is  provided  by  the  ftatute  of  32  H.  8.  "  That 
"  all  fines  levied  with  proclamations  of  any  )and^,  tenements, 
*^  or  hereditaments  intailed  to  theperfon  fo  levying  the  fame^ 
*•'  or  to  any  of  his  anceftors  in  pofleflion,  revcrfion,  remain- 
•*  dcr,  or  in  ufe,  (hall  be  immediately  after  the  fine  feVied, 
*^  ingrofTed,  and  proclamations  made,  adjudged  a  fufficient 
**  bar  againft  the  faid  perfons  and  their  heirs,  claiming  the 
•*  fame  only  by  force  of  any  fuch  entail  :"  and  the  iflue  in 
tally  in  this  cafe,  claims  as  heir  by  force  of  the  faid  eflate-tail  1 
therefore  by  the  cxprefs  letter  of  the  faid  aft  he  is  barred  !  with 
this  agrees  the  judgment  in  Smith  and  Stapleton's  cafe»  Plow. 
Com.  430. 

3.  It  was  refolved  by  Popham  and  Anderfon  Ch.  Juftices, 
and  all  the  other  Juftices  and  Barons  of  the  Exchequer  but 
three,  that  in  this  cafe  the  iflue  in  tail  being  heir  and  privy, 
could  not  by  any  claim  that  he  could  make  fave  the  right  of 
the  (tf)  eftate-tail  which  dcfcended  to  him  ;  but  that  after  the  (a)  i  Co.  96.  bi 
proclamations  are  paf^,  the  eftate-tail  (hould  be  barred  by  the  a  Rol.Rep.  34». 
ftatuces  of  4  H.  7.  &  32  H.  8.  notwithftanding  any  claim  that 
could  be  made  by  him  :  for  it  is  enaâed  by  the  ftatutes  of  4 
H.  7.  **  That  every   fine  after  the  engrofling  of  it,  and  pro- 
'*  clamations  had  and  made,  (hail  be  a  final  end,  and  con- 
••  elude  as  well  privies  as  ftrangera:"  and  if  no  faving  or  ex- 
ception had  been  after  in  the  aft,  the  right  of  all,  as  well 
ftrangers  as  privies,  had  been  bound  and  barred  by  this  aft. 
And  therewith  agrees  the  opinion  of  five  Juftices,  {h)  19  H.  (*)  'î>H.  6.  b. 
8.  2.  fit/.  Fitz- James,  Brudnel,  Fitzherbert,  Brook,  and  Moor.  ^e.^leVxaUi. 
Then  if  all  the  exceptions  and  favings  in  the  aft  do  extend  to  Dyer  3.  ^1.  3. 
ftrangers  to  the  fine,  and  not'to  parties  or  privies,  from  thence  Mo.  »5i.  9  Co. 
h  will  follow,  that  the  heir,  or  other  privy,  cannot  by  any  ^^S**' 
claim  avoid  the  fine  of  his  anceftor.     The  firft  exception  as 
to  feme  coverts,  &c.  doth  not  extend  to  this  cafe  :  the  fécond 
faving  by  exprcfs  words  extends  only  to  ftrangers:  the  third 
laving  extends  alfo  to  ftrangers  who  are  not  parties  or  privies 
to  the  fine;  for  the  words  are,  **  and  alfo  faving  to  all  other 
**^  perfons  all  fuch  aftion,  right,  8cc,  as  firft  fliall  grow,  re- 
•*  main,  defcend,  or  come  tilter  the  faid  fine  ingrofled,  &c. 
V  by  force  of  any  gift  in  tail,  &c."  fo  that  it  appears  by  thcfe 
words,  (faving  to  all  other  perfons,  &c.)  that  he,  who  (hall 
take  benefit  of  this  faving,  ought  to  be  **  another  perfon,"  and 
not  party  or  privy  to  the  fine  :  and  therewith  agrees  the  opi- 
nion of  the  faid  five  Juftices  in  {c)  19  H.  8.     But  if  tenant  in  f<)  19 IJ.  6.  b. 
tail  makes  a  feoffment,   and  the  feoffee  levies  a  fine  with  ^•®»  30'» 

{a)  pro- 
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(«;  Moor  431.  (a)  proclamations,  the  iSiit  in  tait  after  the  death  of  his  father, 
as  it  is  there  held,  ihall  have  five  years  within  this  third  faV- 
ing,  for  he  is  the  firfl  to  whom  toe  right  doth  accrue  and 
Piowd.  374.  ducend  after  the  fine  levied.  But  if  tenant  in  tail  be  (b)  di(^ 
Cr  Er*8  6°*'  ^^^^^'  s^ndthediffeifor  levies  a  fine  with  proclamations»  and 
jenk.  Cent.  354.  ^^^  yeai6  pa&y  and  afterwards  tenanf  in  tail  dies»'  there  the 
z  BjowaI.  23c.  iflue  in  taxi  is  barred,  as  it  is  there  alfa  held  :  for  there,  after 
the  fine  levied,  die  tenant  in  taijl  himfelf  had  right,  fo  that 
the  iflue  in  tail  was  not  the  firft  to  whom  the  right  did  accrual 
^nd  defcend  aftef  the  fine  levied,  but  after  the  feoffment 
in  iee  be  himfdf  had  not  any  right  :  and  with  this  diverfitf 
^rees  the  opinion  in  Stowel's  cafe  in  Plowden's  Commenu- 
ries  ;  but  in  none  of  thofe  cafes  the  iflue  was  privy,  but  a 
ftraikger  to  him  who  levied  the  fine.  Alfo  the  ftat.  of  32  H. 
8.  which  is  but  an  explanation  and  interpretation  of  the  aâ 
qi  4.  H.  7.  fas  appears  by  the  preamble  thereof)  expounds  th« 
faid  aâ  in  luch  manner,  that  is  to  fay^  ^^  That  all  fines  levied 
*^  with  proclamations  according  to  the  ftat.  of  4  H.  7.  of  any 
<<  landsy  &c.  in  any  wife  entailed  to  the  perfon  fo  levying  the 
^<  fame  fine,  or  to  any  of  his  anoeftors»  '  (hall  be  immediately 
^*  «ifter  the  fame  fine  levied,  ingrofled,  and  proclamation 
*'  made,  adjudged  a  fuiEcient  bar»  &c.  And  in  all  this  a£t 
there  is  no  laving  for  the  iffue  in  tail.  Ergc^  after  the  pro- 
clamations paft,  by  the  expreis  provifion  of  this  ftat.  the  iflue 
in  tail  is  barred,  and  no  power  is  left  to  him  to  make  claim, 
for  the  intent  of  the  aâ  was  (as  appears  by  the  preamble}  to 
to  bar  him  by  the  fine  ;  and  therefore  it  was  never  intended 
to  ùve  his  right  :  but  againft  this  it  was  objeAed,  that  altho' 
the  letter  of  the  faid  afis,  and  chiefly  of  the  zQ.  of  32  H.  8. 
were  againft  the  iffue  in  tail  in  this  cafe,  ycJl  he  might  make 
bis  claim  by  the  equity  and  intent  and  meaning  of  the  faid 
aâs  ;  for  otherwife  to  what  purpofe  fliould  the  proclamations 
be  made,  unlefs  thofe  who  had  lawful  action,  entry,  or  claim, 
'  might  purfue  it  ;  for  proclamations  are  made  to  this  end 
•  and  purpofe,  and  the  making  of  them  with  fuch  folemnity  as 
they  are  made  would  be  utterly  vain,  tf  the  iffue  in  tail  after 
the  death  of  his  father  might  not  purfue  his  aâion,  entry,  or 
claim  before  all  the  proclamations  incur  ;  for  the  aâ  of  32 
H.  8.  doth  not  bar  any  ftranger,  but  him  who  levies  the  fine, 
and  the  iffue  of  his  body.  And  therefore  if  the  iffue  after  the 
death  of  his  father  cannot  purfue  his  a£lion,  entry  or  claim, 
before  the  proclamations  incur,  the  proclamations  on  fuch 
fine  will  be  utterly  idle  and  vain. 

To  which  it  was  anfwered,  that  the  aâ  of  32  H.  8.  being 
an  aâ  which  explains  and  expounds  the  aft  of  4  H.  7.  as 
to  the  fine  by  the  tenant  in  tad,  fhould  not  be  taken  by  any 

iftrained 
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ftraified  conftniâton  agamft  tbe  letter,  for  then  it  would  be 
requifiteto  liave  soother  new  zSt  to  make  an  explanation  and 
cxpoGtion  on  the  explanation  and  expofition  which  was  made 
by  the  ferfser  aâ,  and  fo  in  infimtunu 

7..  It  appears  by  the  ftat.  of  4  H.  7.  the  lafl  claufe,  that 
every  perfon  hath  Ubevty  topurfne  a  fine  according  to  the  faid 
tiât  fell,  whh  proclamations  in  four  feveral  terms  after  the  fine 
engrofled,  or  without  prociamations,  for  fo  was  the  ufe  {a)  («)Cn.  Ur. 
before  the  iàid  aâ  ;   and  therefore  the  aâ  of  (h)  3a  H.  8.  a6».  •! 
which  explnns  the  faid  aâ  of  4  H.  7.  of  neceffity  4och  pre*,  fff'^  ^*  ^' 
fcribc  that  proclamations  fhall  be  made  according  to  the  a£l  1  u^  aa^*  ** 
•>f  4  H.  7*  to  diftinguiih  It  from  a  fine  at  the  common  law,  a  Uon.  6a»a24« 
which  was  not  a  bar  to  the  eftate  in  tail,  and  not*to  enable  3^*^°^^* 
the  iffue  to  make  a  daim.   For,  as  it  hath  been  fiiid,  it  would  ,  A^/^i/^^' 
be  againft  the  intention  of  the  aâ  cxprefled  in  the  preamble.  Un,  85,  8S. 
and  againft  the  expreis  purview  of  the  body  of  the  aâ  ;  fo  that  ^^  ^^^«  ^^''  '• 
it  was  materialthat  the  fine  (hould  be  levied  with  proclama*  jj^côldi^'iÎ! 
mations,  otberwife  it  would  not  be  levied  according  to  the  3  Co.  51.  a. 
(tatute  of  4  H.  7.  which  was  interpreted  and  expounded  by  ^^}'  »5'-   . 
the  faid  aa  of  32  H.  8.  ^'^oiî^iX'- 

3.  it  would  be  greatly  inconvenient,  that  when  tenant  in  n  Co.  75.  a. 
tail  levies  a  fine  of  a  reverfion  or  remainder,  &c.  expeâant  on 
an  ellate  for  life»  or  on  a  bargain  and  fale  on  a  valuable  con- 
fideration,  or  for  the  advancement  of  his  children,  or  for  the 
payment  of  his  debts,  &c.  and  dies  before  proclamations 
pafied,  thitc  all  this  (hould  be  avoided  by  theclaim  of  the. heir 
in  tail,  when  tbe  conufee  could  not  have  better  afftirance, 
either  by  common  recovery  (in  as  much  as  he  was  not  tenant 
to  the  pracift)  or  other  wife.  * 

4*  It  is  proved  by  divers  judgments  and  refblutions  given 
before  this  time,  that  the  ifl'ue  in  tail  in  fuch  cafe  (hall  not 
make  daim  to  fave  the  eftate-tail,  but  that  after  proclamations 
had  it  (hall  be  barred,  Pafch,  28  Eli%.  Rot.  1 3.  Edward,  Lord 
{c)  Zouch  brought  nfirme/ion  in  the  dtfcender  of  the  moiety  of  (c)  Moor«f«. 
a  manor,  &c.  againft  Bampfield,  who  pleaded  in  bar,  that  '  a"^*  >^5- 
John,  great  grandfathef  of  the  demandant,  levied  a  fine  fur  ]untsll\<. 
conufans  de  droit  come  ceo^  ^c.  with  proclamations  of  the  faid  Goidib.  107. 
moiety,  Pafch.  30.  H.  8.  which  was  by  the  ûme  fine  granted  Wîwh.43. 
and  rendered  to  the  faid  John  and  his  heirs,  whofe  eftate  the  sly^'gl^ 
tenant  had  :  the  demandant  replied,  and  (aid,  that  at  the  time  2  Leon.  36. 
of  the  fine  levied,  and  at  all  times  after  (and  fiiewed  how)  the  3  L'»"*  'H' 
faid  Richard  Bampfield  now  tenant,  was  feifcd  of  the  land  in  l^^^  ^^}' 
demand  in'his  demefne  as  of  fee:  and  on  folemn  argument  Cr!u6io. 
it  was  agreed  by  Anderfon,  Periam,  Windham,  and  Rhodes 
Juflices,  that  the  demandant  being  heir  in  tail  againft  fuch 
fine  levied  by  his  anceftor,  whofe  heir  he  is,  was  edopped  to 
aver  his  feifin  and  continuance  thereof  in  a  ftranger  at  the 
time  of  the  faid  fine  levied  ;  nor  to  aver,  quod  partes  finis 
nibil  habuer^  :  and  in  the  iame  cafe  the  Juftices  did  coofidcr, 

if 
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l(  before  the  ftatutes  of  4.  H.  7,  &  32  H.  8.  fuch  averments 
were  allowable  in  law.  And  it  feems  by  the  better  opinion 
of  the  books,  that  before  the  ftat.  of  4  H.  7.  &  32  H.  8.  tha» 
t{ie  iflue  in  tail  was  not  admitted  to  fuch  averments  againft 
a  fine  levied  by  his  anceftor.  And  this  appears  by  the  ftat.  of 
fg)  1  Inft.  521,  (a)  27  £.  I.  cap.  I.  de  finibus  Uvath^  which  recites»  quod  per 
51»!  *c.  aliquod  tempus  prateritum^  f^c.  parus  finium^  (^  earum  partium 

barediSy  (contra  leges  &  confuetudines  regni  nojiri  antiquius  ufi^ 
tat*)  fuper  hujufmodi  finibus  adnullandis  ist  eïuicuandis^  admittt* 
bantur  proponere  quod  ante  finem  levatum  &  tempore  Uvatsonis 
ejufdenty  &  poflea  petentesfeu  querentes^  aut  eorum  antecefjores  de 
tenements  s  in  finibus  content  »  aut  de  aliqua  parte  earundem  fempew 

fuer^  feifniy  &  fie  fines  bujufinodi  rite  levaios  per  jurat*  patriee 

falfe^  /ubornatij  &  maliciye  procurât^  multotiens  evacuabant  (ff 
adnihilabanty  &  bac  minus  jufte  :  Jlatuimus  quod  diSla  exceptiones^ 

feu  refponfioneSf  vel  inquifiiiones  patria  fiiper  bujufinocU  exceptions^ 
bus  feu  rejponfionibusj  nuUo  modo  contra  hujufmodi  recognitiones  ^ 

fines  de  ceetero  admittantur.  But  againft  tbisi  three  exceptions 
were  made. 

1.  That  it  is  provided  by  the  ftat.  de  donir  conditionalibsiSf 
quod  (as  to  the  iffbe  in  tzil)  finis  ipfo  jure  fit  nulius, 

2.  That  the  faid  aâof  27  £.  i»  doth  not  extend  to  heirs  in 
tail,  but  only  to  heirs  in  fee  fimple»  as  dicitur  arguendo  in  8 
H.  .4.  7*  for  the  iffues  in  tail  are  not  bound  by  finest  or  any 
other  record  which  enures  by  way  of  cftoppel  or  conclufion. 

3.  The  faid  act  of  27  £•  i.  fpeaks  de  finibus  riti  levatis^ 
and  a  fine  is  not  faid  rite  levatus^  when  there  wants  feifin  in 
the  one  part  or  the  other,  fo  that  partes  finis  nihil  habuerunt  i 
and  fo  hath  the  faid  aâ  by  the  Jodges  in  ancient  times  been 

i^jMtt^fcS?'^'  interpreted,  as  appears  by  the  book  in  46  E.  3.  14.  {b)  pi.  20. 
(c)  I  Uoa  7S.  where  in  a  {c)  formedon  in  the  defiender  the  tenant  pleaded  a 
Poftea  89.  a.  fine  with  warranty  in  bar,  the  demandant  replied,  quod  partes 
Ù^^jl^  >6wV  nihil  habuerunt.  And  [d)  1 3  Aff.  8.  it  is  faid,  that  it  hath 
Poftea  89/b.        been  adjudged  a  good  plea  for  the  iflue  in  tail  againd  a  fine  on 

grant  and  render  of  his  father,  to  alledge  the  continuance  in 

his  father,  and  that  he  died  fcifed,  and  that  he  entered  as  fon 
(t)^zf.  88.  and  heir.  And  Br.  tit.  Fines  109.  a  (ej  fine  levied  with  pro- 
FdUa  9t.  b.       clamation  by  tenant  in  tail  may  be  avoided  by  the  iflue,  fi 

partes  finis  nihil  habuerunt^  for  the  ibtute  is  intended  de  finibus 
'  rite  levatis  ;  and  therefore  the  iflue  in  tail  may  plead  quod  partes 

finis  nihil  habuerunt^  for  then  it  is  but  a  fine  by  conclufion 'be- 
£/7,Poftea  89.  bw   tween  the  partes  :  and  in  (f)  13  £.  3.  Replicat«  62.  and  17 

E.  3.  5  J.  fome  held  that  a  fine  is  not  rite  Uvatus^  when  partes 

finis  nihil  habuerunt^  for  feifin  in  one  of  the  parties  is  of  the 

eflence  of  a  fine  rightfully  levied.* 

Ai 
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As  to  the  firft  objeâion,  it  was  anfwered  that  tlie  ftatuie  id 
iwh  canditianaKtiiS  wasmadCf  13  E  i.  and  the  flat,  definibus 
was  made  27  £.  i.  in  which  the  iflue  in  tail  is  not  excepted. 
ErgOy  be  (haJl  be  bound  by  the  latter  aâ,  and  therewith  agrees 
a  good  opinion  in  8  H.  4. 3, 8. 

As  to  fa^  the  fécond  objeâ.  although  the  iflue  in  tail  was  («)Cr.Car.524, 
not  barred  by  any  fine  by  his  anceftor  before  the  ftat.  of  4  H.  515.  i  Jones 
7.  yet,  as  it  hath  been  faid,  he  was  oufted  to  aver  in  fuch  cafe,  jsjj  9  Co.  141,. 
quod  partes  fans  nihil  bahurunt^  and  being  prii^  and  heir  to  '*  •<*'*S^»* 
him  who  levied  the  fine^  was  by  the  ftat,  (^  27  É.  i.  cftopped 
and  concluded  to  annihilate  the  fine  of  his  anceftor  by  fuch 
plea  ;  and  although  it  is  provided  by  the  ftat.  de  dmis  condi^ 
tienûlibusy  quod  finis  ipfo  jure  fit  nuUus,  that  is  to  fay,  to  bar 
the  right  of  the  iffue  in  tail,  yet  it  is  an  eftoppel  to  him  to  fay» 
quod  partes  fims  nihil  babuerunt.  And  therefore  the  cafe 
is  remarkable  in  33  E.  3.  Fitz.  £ftop  280.  Çb)  where  the  cafe 
in  eiFeft  was  ;  grandfather,  father,  and  fon,  the  fon  brought  (b)  i  I«eon,  %%{ 
a  formedon  6f  a  gift  (in  tail)  made  to  the  grandfather,  the 
tenant  vouched  to  warranty  one  T.  as  couGn  and  heir  of  £• 
within  age,  and  prayed  that  the  parol  might  demur  ;  the  de- 
mandant faid,  that  the  vouchee  nor  any  of  his  anceftors,  &c. 
were  feifed  after  the  feifin  of  his  grandfather,  of  which  feifin» 
&c.  the  tenant  (aid,  that  the  grandfather  of  the  demandant 
levied  a  fine  of  the  faid  tenements  in  demand  to  £.  and  de- 
manded judgment  if  againft  the  fine  levied  by  his  grandfather 
whofe  heir  he  is,  he  fhould  to  fuch  averment  be  received  :  the 
demandant  faid  that  the  ftat.^  de  donis  conditionalibus^  avoided 
the  fine  levied  by  the  anceftor  in  tail  ;  and  yet  by  judgment  of 
the  court  he  was  oufted  of  the  faid  averment,  for  there  it  is 
faid,  that  though  the  ftat.  voided  the  fine  as  to  bar  the  heir  in 
tail  of  the  aétion  ;  neverthelefs  the  fine  remained  in  force  to 
rcftrain  the  heir  in  tail  from  averring  a  thing  contrary  to  the 
fine,  as  well  the  heir  in  fee-fimple  ;  and  therewith  agrees  22 
E.  3, 17,  and  (c)  33  H.  6.  18.  a.  b.  by  Yclverton  and  others.  (c)r\tt.  Eftop-. 

As  to  the  third  objeâion,  a  fine  may  be  faid  rite  levatusy  pel  53* 
lAthongh  partes  finis  nibH  babuer\  for  rite  levât*  is  as  much  as  to  poû^"8Q.'b. 
fay,  within  the  intention  of  the  faid  aâ,  as  duly  levied,  that 
is  to  fay»  in  due  form  of  law  :  for  the  fame  aâ  doth  ouft  the 

Earties  of  fuch  averment,  and  therefore  rite  levatus  ought  to 
c  fo  expounded  s  and  a  fine  may  be  (aid  levied  in  due  form  of 
law,  although  it  be  a  fine  merely  by  conclufion  :  and  as  to  the 
faid  cafe  in  (^)  46  E.  5.  it  ought  to  be  intended  of  a  fine  W  4S  ^^'  V 
levied  by  a  collateral  anceftor,  from  whom  the  demandant  l^^if^^^^yi^' 
did  not  claim  the  land,  and  then  the  averment  is  good,  for 
bares  dicitur  ab  hareditate^  vide  19  H.  8.  6.  b.  by  Jnglcfield 
and  others;  and  38  E.  3.  10.  36H,.6.  View  30.  And  in  the 
ûid  a£l  it  is  faid  earumtartium  haf^dts^  which  ii  to  be  intcnoVd 
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of  fuçh  an  heir  who  GUims  the  inheritance  from  theanceftor 
who  levied  the  âne  :  a^  if  in  a  fornudon  of  ^  gift  made  to  the 
demandant's  father,  the  tenant;  pleads  the  fine  of  the  demain-» 
dant's  grandfather  with  warranty^  &c.  the  demandant  may 
plead,  quod  fartei Jims  nihil  habuerunt^  but  tbatfucb  a  one  wa« 
feifed  and  gave  to  his  fether  it>  tail  :  fo  ip  an  afiife^  if  the  fine 
of  the  demandant's  father  be  pleaded  whofe  heir  be  isi  it  is  a 
good  plea  to  fay,  quod  partes  finis  mhil  hahuermit ,  but  that  he 
himfeif  was  feifed  at  the  time,  &c.  and  therewith  agrees  {a) 
33  H.  6.  18.  [h)  13  Aff.  8.  (0  13  Ë.  3.  Replie.  62.  22  E.  3. 
17.  {d)  17  E.  3.  53.  And  as  to  the  (aid  book  in  13  A.ff.  8. 
it  was  affirmed  for  good  law;  for  there  is  a  difference  when 
ienant  in  tail  levies  a  fine  fi^r  conufuns.  de  droit  come  ceo^  ^c, 
9nd  when  he  accepts  fuch  a  fine,  and  makes  a  gr^nt  and  ren- 
^dcr,  for  againft  a  fine  levied  by  tenant  in  tail,  fur  conujans  de 
droit  come  ceo ^  t:^^:.  his  heir  cannot  aver  continuance,  ^cc.  ia 
his  anceftor,  for  that  would  be  contrary  to  the  fine,  which 
]^  reftrained  by  the  (tat.  de finihus,  as  Fairfax,  Littleton,  and 
Brian  held  in  12  E.  4  15-  a  8  H.  4.  8.  &  9,  And  fo  Shard 
faid  in  the  fame  book  of  13  Aff.  8.  15ut  when  tenant  in  tail 
accepts  a  fine,  and  (^)  grants  and  renders  the  land  by  the  fame 
fine,  (which  is  but  execiKory)  there,  rf  no  execution  be  fued 
in  the  life  o(  the  tenant  in  tail,  his  KTue  may  aver  continu-^ 
ance  of  pofTeffion^  &c.  in  his  father,  for  that  well  (lands  with 
the  fine,  for  the  acceptance  of  the  fine  fur  conufans  de  droit 
eomeeeoy  ^c,  which  prefappofcth  a  gift  precedent,  doth  not 
alter  the  eflate,  and  the  grant  and  render,  until  it  be  executed» 
doth  not  deved  any  eilate  out  of  the  tenant  in  tail,  and  by 
eonfequence,  he  continues  tenant  in  tail»  and  therewith  agree 
4r  E.  3.  14.  42  E.  3.  9.  8.  AfT.  33.  1 1  H.  4.  85-  a.  And  fo, 
and  according  to  this  difFerence  was*  it  adjudged  M.  3  &  4 
Elix.  in  the  Common  Pleas,  Rot.  1483.  Conifby's  cafe,  where 
the  principal  cafe  was  fuch  ;  ff)  Pa' mer  and  Mary  his  wife 
feifed  for  the  life  of  the  wife  as  in  her  right,  the  remainder  to- 
Elizabeth  G)niiby  in  tail,  the  remainder  to  the  faid  Elizabeth 
in  fee;  Palmer  and  Mary  his  wilV:  levied  a  fine  yâr  conufans 
de  droit  come  ceo^  i^c.  to  the  faid  Elizabeth  with  proclamation»^ 
who  granted  and  rendered  a  rent  of  27 1.  i  as.  to  the  conufors, 
for  the  term  of  their  lives,  with  claufe  of  diftrefs  -,  and  after- 
wards Elizabeth  died,  and  the  land  dcfcended  to  Henry  Co- 
nifl)y,  her  fon  and  heir  in  tail,  vv^ho  kafed  the  land  to  one  Par- 
ker for  years;  and  afterwards  Mary  died  ;  Palmer  diftrained 
for  the  rent,  and  be  brought  a  replevin:  and  in  that  cafe  two 
points  were  refolvcd  and  adjudged. 

I.  That    againli   fuch    fine  accepted  by   tenant    in    tail, 
the  liTue  mi|;ht  aver  couilnuancc  of  fciila  by  force  of  the 
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tally  and  the  iflTue  in  tail  is  edopped  by  the  admittance  and 
acceptance  of  his  anceflor. 

2.  That  the  grant  and  render  of  the  rent  was  not  within  the 
ftatute  of  4  H.  7.  or  32  H.  8-  becaufe  the  fine  was  not  levied 
of  the  land  (a)  itfclf,  which  was  entailed  but  of  a  rent  ncwJy  («)  Plowd.  435. 
created  out  of  the  land  :  but  in  the  faid  cafe  of  the  Lord  Zouch,  ^  ^'  ^'""  J"* 
it  was  rcfolved  by  all  the  Judges  of  the  Common  Pleas,  that    ^^'  ^°^* 
the  ftatutes  of  4  H.  7.  and  32  H.  8.  extended  to  fines  levied  by  2  Lev.  36. 
conclufion,  and  fliouldbind  the  {ù)  cftatc-tail,  Miough  partes  C-^)  Cr.  EHr. 
finis  nihil  habuirunt  \  as  if  tenant  in  tail  makes  a  fecffhient  in  ^*°*  ijont»  33. 
fee,  or  be  (r)  diflcifed,  and  afterwards  levies  a  fine  with  pro-  U)  Howd.  434. 
clamations  toaftranger,  it  (hall  bind  the  eflatetr.il,  and  the  ^* 
iOTues  in  tail  are  barred  for  ever.     And  it  is  to  be  obferved, 
that  the  flat,  of  32  H.  8.  faith,  "  All  fines  levied  of  any  lands, 
•*  tenements,  or  hercdiuments,  in  any  wife  entailed  to  the 
•*  pcrfon  fix.  levying  the  fame,  or  to  any  of  his  anceftors,  Jcc." 
and  the  land  is  entailed  to  the  perfon  who  levied  the  fine,  altho* 
he  was  not  feifed  thereof  at  the  time.   And  in  the  flat,  of  4  H. 
7.  (which  is  expounded  by  the  a£l  of  32  H.  8.)  is  a  *'  faving 
"  to  every  perfon  or  perfon  s  not  party  or  privy  to  the  faid  fine, 
*'  their  exception,  ^vod  partes  finis  nihil  habuerunt  ;"  and  the 
iflue  in  tail  is  privy,  for  he  claims  as  heir  and  by  defcent  ; 
ergo^  he  (hould  not  have  fuch  [d)  averment.    And  afterward?,  (d)  t  Jonei  35^ 
fciU  M.  29  &  30  El.  judgment  was  given  accordingly,  fiiU 
that  the  demandant  (hould  be  barred  ;  which  cafe  I  have  re- 
ported more  at  large,  becaufe  it  is  remarkable,  and  the  firfl 
judgment  which  was  given  in  the  faid  point  on  the  faid  flat   Nott. 
And  it  was  faid,  that  the  faid  judgment  did   rule  the    point 
now  in  debate,  for  thereby  it  appears,  if  tenant  in  tail  be  dif- 
feifed,  and  levies  a  fine,  and  dies  before  all  the  proclamations 
are  paiTed,  although  the  iffue  enters  intt)  the  land,  yet  after  the 
proclam.  arc  made,  he  (hall  be  barred,  for  he  cannot  fay,  quod  \^^'  9^  ^* 
parte  finis  nihil  habuerunt  :  and  it  was  faid,  if  in  cafe  when  tenant  **  •'^'*'**  "^^^^  ^^ 
in  tail  hath  nothing  at  the  time  of  the  fine  levied,  that  the  ifiue 
Ihall  be  barred  by  the  faid  ftatutes  v^  a  fortiori^  when  tenant  in 
tail  at  the  time  of  the  fine  levied  is  feifed  of  an.eftate-tail  (be 
it  in  po(re(rion,  reverfion,  or  remainder)  which  may  in  truth 
(and  not  by  concluGon  only)  pafs  by  the  faid  fine,  the  ifluc  (OqCo  141.  a. 
(hall  be  barred  by  the  faid  (tatutes,  "lc„eV*i,"  7', 

Alfo  in  an.  20  El.  in  the  cafe  of  one  (0  Archer,  in  the  39,^40,  8 1.  Cr. 
Common  Pleas,  it  was  rcfolved  by  Sir  James  Dyer,  Man-  i:ar.  4^c.  aKu. 
wood,  Mounfon  and  Mead,  that  were  lands  were  given  to  the  ^*^'j-j|^**q 
grandfather  and    his   wife    in   fpecial  tail,    the   grandf.uher  ^y;  ,ô*co.  5o.a, 
died,    the  father  di(reifcd    the    grandmother,   and  levied  a  Cr.  Oar.  4^5. 
fine  with    proclamations  ;    the    grandmother  tlicd,    the   fa-  ^"^^J'^^'  \^\ 
ther  died,  that  the  fon  (f)  was  barred  ;   and  yet  the  father  c-.  El.'i^i.iio. 
at  the  time  of  the  fine  levied,  had  but  a  poP.ihility  (the  griind-  Hob.  258, 3;j. 
m^pthcr  living)  to  the  efliitc  tail.    Yet  ihc  Jud*;e:>  did  expound  ^^l\\^]^  ^' 
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tbc  flat,  of  32  H .  8.  (téing  an  a£i  of  explanation)  accorJing 
to  the  letter,  fit!,  that  forafmuch  as  the  land  was  entailed  to 
his  ancdtor,  although  his  anceftor  was  alive  ;  fo  that  no  tihic 
at  right  wa^  defcended  to  him  which  he  could  pafs  or  ex- 
tinguifli  ;  yét  becaufe  the  flat,  faith,  **  intailed  to  the  perfoa 
«*  lo  levying  or  to  any  of  his  anccftors**  in  thc(û)  disjunctive, 
it  was  held  that  the  fine  with  proclamations  did  bar  the  right, 
>^hich  after  the  fine  fliould  defcend  to  him,  not  only  as  to  him- 
felf,  but  as  to  all  the  heirs  in  tail  ;  patiratione  it  was  fai'd  that 
'tt\  the  cafe  in  queflion,  forafipuch  as  it  is  provided,  that  after 
the  proclamations  paiTed,  the  eftate-rail  ftiall  be  barred  without 
any  faving  for  the  iflue  ;  the  iflue  (hould"  be  barred  notwith- 
(landing  any  claim  by  him,  accordirtg  to  tlic  letter  ami  pur* 
view  of  the  faid  asft.  And  on  ihcfe  two  cafes  of  the  Lord 
Zouch  smd  Archer,  it  follows,  that  if  the  {b)  grandfather  be 
tenant  in  tait,  and  the  father  in  his  life  having  notliing  in  the 
hnd,  levies  a  fine  with  proclamations,  and  afterwards  the 
grandfather  dies,  and  afterwards  the  father  dies  ;  *that  this  fine 
fllall  bind  the  fon,  which,  as  was  faid,  was  a  Wronger  cafe 
than  the  cafe  noSv  in  quelTion. 

In  Mich.  23  &  24£liz.  in  the  Common  Pleas,  the  cafe  was 
fûch  ;  Sir  George  Blunt  was  tenant  In  taifof  divers  manors  in 
jthe  counties  of  Salop  arid  Stafford,  and  had  iflue  a  daughter, 
\frho  was  married  to  one  Purflowe  :  and  afterwards  in  liafler 
attd  Trin.  term,  2 3 Eh  Sir  George  levied  a  fine  of  the  faid 
manors  to  one  Lacon  of  Worcefterfhire,  and  died  in  Auguft 
following.  Purflowe  and  his  wife  hxow^t  "à  formedon  and 
pending  the  plea  proclamations  pafTed  ;  it  was  agreed  by  the 
whole  court,  that  the  tenant  {c)  (hould  plead  the  fine  and  {d) 
proclamations  which  paffed  pending  the  writ,  and  bar  the  de- 
mandant ;  and  yet  in  the  faid  cafe  a  right  of  intail  defcended 
to  the  wife  of  Purflowe,  and  prefently  ihey  fued  ihcir/oi^medùn 
in  k  àefcendtr^  which  was  all  they  could  do  ;  for  the  fine  is  the 
conveyance  which  pafles  the  cftate,  and  the  proclamations  arc 
but  a  (hort  repetition  of  the  fine,  and  are  by  the  flat,  of  32  H. 
8.  only  added  (as  hath  been  faid)  to  declare  that  it  is  a  fine 
levied  according  to  the  flat,  of  4  H  7.  which  bars  the  eflatc- 
tail,  and  not  a  fine  at  the  {e)  common  law  :  tx  hoc  four  things 
are  to  be  obfcrved  : 

1.  Thattho'  after  the  fine  levied,  a  right  of  întaîl  defcended 
to  the  wife  of  Purfiowe,  yet  after  the  proclamations  pafl,  the  . 
right  which  defcended  ïs  barred  by  force  of  the  (f)  fine. 

2.  That  although  a  famedon  be  brought  and  purfued,  yet 
when  after  the  proclamations  pafs,  the  fine  is  a  bar  ;  and 
what  reafon  fhould  there  be  that  the  iflue  ihould  be  more 
barred  of  his  right  which- defcend  s  to  him,  and  of  his  right- 
ful aûion,  which  he  hath  purfued  for  the  recovery  of  his 
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right,  than  the  îffiie  ihould  be  barred  in  the  cafe  in  queftîon, 
after  the  proclamations  paficd,  hotwithilanding  his  entry  or 
daim  in  pais, 

3.  That  when  tenant  in  tail  levies  a  fine  and  dies  before 
proclamations,  the  i/Tue  in  tail  is  not  within  any  of  the  Sav- 
ings of  4H.  7.  for  if  he  fljould.be,  then  the  bringinj;  of  his 

formedon  before  all  arc  pafled,  and  the  purfuing  of  it  would 
avoid  the  bar  which  the  ftatutc  would  majce  after  the  proclama- 
tions pad, 

4.  That  in  fuch  cafe  the  proclamations  fcrve  to  no  purpofe, 
but  only  to  dillinguifti  that  it  is  a  fine  levied  according  to  the 
flatute  of  4H.  7.  For  ahhough  the  ifTue,  having  notice  by  the 
proclamations,  brings  his /jrnz/^^;/* accordingly,  yet  it  fliall 
not  avail  him. 

Trin.  4.  Kliz*  a  cafe  was  in  the  Com.  Pleas,  (as  Bendlpwes 
Serj.  at  Law  reports)  to  this  cfFeft  ;  [fi)  tenant  in  tail  difcon-  (^'  »  And.  4^ 
tinues  \i\  fee,  and  diflcifes  the  difcontinuee,  and  levies  a  fine  B^*ijn  Ai.'î?! 
fur  conufans  de  droit  corrn  ceOy  with  procbmations  to  a  ilranger,  N.  Ben).  laa. 
and  takes  an  eftate  by  render  in  the  fame  fine;  and  the  dif-  P-  »5j»  ^-  B«>1 
continuée,  before  all  the  proclamations  paft,  enters,  and  claims  |°),,  [^  k^Iw.^ 
the  land,  and  avoids  the  eflate  which  pafTed  by  the  fine,  and  s  10.  b.  Ow.  75. 
afterwards  proclamations  pafled,  tenant  in  tail  continues  his  ^^"^  "S- 
pofleffion  and  dies  feifed  within  the  year  after  the  entry  and  '    ^^"^^  *  '^^" 
claim  ;  the  quedion  was,  if  the  heir  in  tail  be  (b)  remitted,  (^)  Mocrxis* 
or  if  the  entry  of.  the  difcontinuee   were  lawful  ?    and  the 
unanimous  opinion  of  the  Juftices  was,  that  the  heir  in  tail 
was  not  remitted,  but  that  he  was  barred  by  the  (lat,  of  32  H. 
8.  althobgh  the  eftate  which  pafTed  by  the  fine  was  utterly  a- 
voided  before  the  proclamations  pafled.     By  which  it  appears, 
that  although  the  eflate  which  paffes  by  the  fine  be  utterly  de- 
feated before  the  prodam.  yet  when  afterward  the  proclam. 
pafs,  the  eflate  tail  (hall  be  barred.     And  fo  the  doubt  which^ 
was  conceived  in  the  K.'s  Bench,  M.  38  &  39  Eliz.  in  an  fjec- 
tionefirma^  between  (f)  Harvey  plaintiff  and  Facy  defendant  «Co.  56. 
on  a  demife  made  by  Robert  Bret,  Efq.  of  land  in  Northped-  ^^]l^'^^' 
dcrron,  where  the  fame  point  was  in  queflion,  and  not  ad-  *    "  ***  *^* 
judged;  (for  the  faid  Robert  Bret  and  Arthur  Acclam,  Efq. 
whowasthelefTorof  the  defend,  did  agree,  and  Bret,  who  claimed 
by  the  fine,  had  good  part  of  the  inheritance)  was  well  rcfolved. 

5.  It  wasrefolved  that  although  the  ifTue  in  tail  be  beyond  the 
fea,  yet  forafmuch  as  he  is  privy,  and  out  of  all  the  favings  of 
the  ftat.  of  4  H.  7.  he  is  bound,  altho'  he  be  beyond  the  fea,  in 
the  lame  manner  as  if  the  ifTue  in  tail  was  within  age,  or  un- 
der coverture,  or  non  compos  mentis t  or  in  prifon  ;  and  this  was 
ajireed  by  all  the  Jufticcs  nulla  contradicente.  Ex hocfequitury  that 
the  entry  or  claim  of  the  iiTuein  tail,  before  all  the  proclamations 
are  pad,  is  not  material  \  for  if  the  entry  or  claim  of  the  ifl'ue 
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in  tall  wouM  be  of  any  force,  then  it  would  be  hard  to  bind 
them  for  want  of  claim,  who  have  not  power  or  intelligence 
to  make  an  entry  or  claim,  and  their  non-claim  was  not  pre- 
judicial to  them  by  the  rule  and  reafon  of  the  common  law» 
And  if  the  infancy^  coverture,  non  fana  memo^ia^  or  imprifon- 
mcnt  of  the  heir  in  tall,  in  fuch  cafe  (hould  give  him  power 
to  avoid  the  fine,  in  that  cafe  no  man  would  be  aflured  of 
lands  conveyed  to  him  by  fine. 

Note,  reader,  there  was  never  any  judgment  or  refolution 
of  any  court  againd  the  third  point  refolved  in  this  cafe  ;   but 
the  opinion  of  counfcllors  arguendo  in  Smith  and  Stapleton's 
cafe,  Plow.  Comm.  430.     And  the  opinion  of  Brook,  tit.  Af- 
{a)  Ant.  88.  b;    furance  6.  and  Fines  109,  {a)  But  thofc  opinions  arc  not  only 
*^*  ^'  contrary  to  the  faid  judgments  and  refolutions  of  the  courts 

aforefaid,  but  would  introduce  great  inconvenience  in  weaken- 
ing of  the  general  aflurance  of  lands:  and  obferve  well  all 
thefe  points  now  refolved,  and  the  faid  former  judgments  and 
refolutions  cited  in  this  cafe  j  for  as  I  conceive  they  arc  ground* 
ed  on  profound  and  pregnant  reafon»  tending  to  the  repofe  and 
quiet  of  infinite  inheritances. 


Th«^ 


The  Order  of  the  Cafes  in  this  third  Book  :  flicwing 
in  what  Court  they  were  tranfafted,  when  Re- 
corded, and  in  what  Folio  of  this  Book  they 
refpeftively  begin. 


t    The  Marquifs  of  Winche(ter*8 
Cafe 

2  Cuppledike's  Cafe 

3  Heydon's  Cafe 

4  Dowty's  Cafe 

5  Sir  WUliam  Harbert's  Cafe 

6  Borafton's  Cafe 

7  Walker's  Cafe 

8  Butler  and  Baker's  Cafe 

9  Ratcliff's  Cafe  ^ 

10  Boy  ton's  Cafe 

1 1  Sir  George  Brown's  Cafe 

12  Rige way's  Cafe 

13  Lincoln  College's  Cafe 
14.  Pennant's  Cafe 

15  Wcftby'sCafe 

16  Cafe  of  the  Dean  and  Chapter 

of  Norwich 

17  Fermor's  Cafe 

18  Twyne's  Cafe 

19  The  Cafe  of  Fines    - 


Trinit.  25  Eliz.  in  Banco  Regis* 


Page 

I 


Pafch.  44  El.  in  the  Court  of  Wards  5 
Pafcha  26  £/iz.  in  Scaccario  7 

Trinitût.  26  Eliz,  in  Scaccario  9 

Mich,  26  (if  27  Eliz.  in  Scaccario  i  f 
HiL  2gEliz.  in  Banco  Rig.  19 

i//7.  29  Eliz.  in  Banco. Rig.  22 

Mich.  33  £sr  34  El.  in  Banco  Reg.  25 
Nil.  34  Eliz.  in  Banco  Rig.  37 

Mich.  34^^  35  EL  in  Banco  Reg.  47 
Hil.  36  Eliz.  in  Com»  Banco  50 

Pafcha  36  Eliz.  in  Banco  Reg.  52 
Aiich.  37  (ft  38  EL  in  Com.  Banco  58 
Trinit.  38  Eliz.  in  Banco  Reg,  64 
Miche  39  &  40  EL  in  Banco  Rig.  7 1 
Mich.  40  tf  4 1  Eliz.  Reg.  7  3 


HiL  40  Eliz.  in  CancelL 
Pafcha  ^^Eliz,  in  Cam.  SttU. 
Pa/cba  ^Eliz.  Regime. 


V 
80 

8+ 


F     I     N     I     Si 


T    H    Ç 

FOURTH      PART 

O    F     T    H    E 

RE      P      O      R      T      S 

O  P 

Sir    EDWARD     COKE,    Knt. 

The  King's  Attorney -General^ 

o   F 

Divers  Refoluttons  and  Jadgments  given  upon  folemn  Arguments»  and  with 
great  Deliberation  and  Conference  of  the  moft  reverend  Judees  and  Sages  of 
the  Law,  of  Cafes  difficult»  in  which  are  great  Diverfities  of  Opinions»  and 
which  were  never  refolved  or  adjudged»  or  reported  before  :  And  the  Reafons 
and  Canfes  of  the  faid  Refolntions  and  Jadgments. 

Poblilhed  in  the  Firft  Year  (the  Spring-time  of  all  Happinefs)  of  the  moft  happy 
Reign  of  the  moft  High  and  moft  Illuftrious  JAMES  King  of  England,  France» 
and  Ireland»  and  of  Scotland  the  XXXVIl.  the  Fountain  of  all  Piety  and  Juftice, 
and  the  life  of  the  Law. 

With  REFERENCES  to  all  the  BOOKS  of  the  COMMON  LAW»  at  well 
Ancient  as  Modern  i  And  the  PLEADINGS  in  ENGLIS  H»carefully  Revifed 
and  Correâed. 

AhomhuÊbilis  Rtgi qui  ûguMt  impie»  quoniam  Jufliciafirmût  foimm*  Proy.  xvi.  is. 

yêbutias  Regis  IMajufta»  qui  reâa  hquitur  diligitur.  Prov.  xvi.  i  j. 

Çif/f9Mimi§centiamt  &videétqmtatem,  qtmiam  funt  nliquia  hmim  pacifier. 

P  s  A  It»  sxxvii.  S7* 


.*;; 


T  O    T  H  E 


READER. 


U 


]\7IHIL  plane  eft 
JL.  V  quod  de  legibus  di* 
ci  aut  fcrtbi  poUft 
(licet  fpaciofus  Jit  il- 
le  can^us  fcf  argumen- 
turn  penè  infinitum)  quod 
mea  quidem  fententiâ  ad 
fix  capita^  de  iifdem^  vide-, 
liceiy  condendisy  corri* 
gendis^  dirigendisj  expo- 
nendis^  addifcendis^  (â  ob» 
fervandis  nequeat  reduci. 
In  condendis  vera  legi- 
bus  y  fix  fiittt  qua  inter  a- 
Ha  veniunt  precipuè  coftfi- 
deranda.  Ac  primum  qui- 
dem ipjius  in  qua  feruntur 
TùXilienç  forma^  quando  alia 
ratio  Jit  ubi  regimen  eft 
monarcbicumy  alia  ubi  ari- 
ftmatieumj  ubi    democrat 


THERE  is  nothing 
that  can  be  faid  or 
written  of  laws,  although 
the  field  be  large,  and  the 
common  place  thereof  may 
feem  to  be  infinite,  but  in 
mine  opinion  may  be  re- 
duced to  one  of  thefe  fix 
heads,  making,  correâing, 
digefting,  expounding, 
learning,  and  obferving. 
Of  laws  concerning  mak* 
iog  of  new,  fix  things  a- 
mongft  manyochcrsdoprin-* 
cipally  fall  into  confidera- 
tion.  Firft,  under  what  form 
of  commonwealth  the  law- 
makers be  governed  ;  for 
one  confideration  is  requi* 
fite  where  the  government 
is  monarchical,  another 
when 
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when  it  is  ariftocratical, 
and  a  third  when  itisdemo- 
cratical.  Secondly,  to  know 
the  fevcral  kinds  of  the  mu- 
nicipal laws  of  his  own  pro- 
.  per  nation  :  for  the  inno- 
vation or  change  *pf  fome 
]aws  is  mofl:  dangerous^and 
Icfs  peril  in  the  alteration  of 
others.  Thirdy,  to  under- 
ftand  what  the  true  fenfc 
and  fentcnce  of  the  laws 
then  (landing  is,  and  how 
far  forth  former  laws  have 
made  provifion  in  the  cafe 
thit  falleth  into  queftion. 
Fourthly,  by  experience  to 
apprehend  what  have  been 
the  caufcs  of  the  danger  or 
hindrance  that  hath  fallen 
out  in  that  particular  to  the 
.  commonwealth,eitherinrc- 
fpcftof  time,  place,  perfons 
or  othcrwifc.Fifthly,to  fore- 
fee  that  a  proportional  re- 
iT}edy  be  applied  fo,  as  that 
for  curing  of  fome  dcfcfts 
paftjthere  be  nota  ftirring of 
more  dangerous  cffcds  in 
future.  Sixthly,  the  mean, 
and  that  only  is  by  authori- 
ty of  the  high  (that  in  troth 
is  the  highcft)  court  of  par- 
liament. Concerning  the 
(a)  correflion  of  old,  the  fame 
rcfpefts  are  to  be  obfcrvcd, 
that  have  been  faid  touching 
the  makingof  new.  For  di- 
ts^ getting  of  former  laws  inco 
method  and  order,  three 
things  are  rcquifite  :  judg- 
ment to  know  them,  art  to 
difpofe  them,  and  diligence 


ticum  rurfus    alia^     Allé- 
rum  vero    ejl   legum    mu- 
nicipalium^      qu/e     nalioni 
ilji  propria  funty    in  Jin^ 
gulis  fuis  generibus    certa 
cognitio   quandoquidem   pe^ 
riculofa      magis    Jit    ba^ 
rum     quam     illarum     le^ 
gum  Jive  antiquatio.  Jive 
innovation      Jive     denique 
immutatio.    .  Tertium    ejiy 
ut    verum    fenfum     atque 
fententiam    illarum    legum 
qua     turn    obiinenty     nec-^ 
non     qusufque     leges    fu^ 
periores      caûja      contro^ 
verfa   profpexerint    tenea* 
mus.      ^artum^    ut    ra- 
tiones    periculi    aut    dam^ 
niy    ft   quid    in    illo    cafii 
reipublUa     acciderit^     re- 
fpeSfu  temporisy    loci  pcrjo- 
narum^      cut     undecurque 
aliaSy    experientia    ajj'rqua- 
mur*      ^iniuuiy     di'.igens 
chutio    eftj     ut    remcdium 
aptum     atque     commoduîn 
JîC  adbibeatury  ne  dum   a* 
iiquibus     malis    praurliis 
mederi  cupimus,  jutura  a- 
lia  longé    periculqficra   ex- 
citemus.      Ultimum    eji  le- 
gum    ferendaîufn      medi* 
um    quod    totum   in  magr 
na  illius  6?  fuprema  fane 
curiae    parliamenti   autbo- 
ritate    pojitum    eft    legum 
antiquarum     emendationem 
quod  altinety    eadem  pla- 
ne    cautiones    obfervanddf 
Junt^  quas  in  condentis  nc^ 
vis  fupra   attigimus^    Ad 
leges 


To  the  R  E  A  D  E  R. 


ieges  vero  fuperiores  in 
fhelbodum  atque  ordinem 
dirigendas^  tria  requi- 
runtur\  judicium  ad  eas 
€cgnofcendasy  ars  ad  dtf- 
fonendaSy  denique  dili; 
gentîa  ad  compltSlendas 
Jingulas  m  qua  omitta- 
ttir.  Legum  expofilio  or- 
àinarit  quidem  revcren- 
dos  judices  regnique  fa- 
pientes  fpeSat^  in  maxi- 
mis  v:ro  difficilimifque 
caujjs  fupremum  parlia- 
minti  judicium.  De  ad- 
difcendis  legibus  earum- 
que  fcientia  ajfequenda  in 
frajatione  ad  primum 
meum  librum  paucula 
ûtiigi.  Legum  obfervatio 
omnes  quidem  in  genere 
refpicitj  pracipuè  verb  ac 
fpeciatim  ncnnuUos^  ut 
foftea  annotabitur^  nam 
fumma  fequar  fafligia  re- 
rum.  Status  hujus  regni 
mcnarcbicus  fjiy  iâ  origi- 
nis  jure  b^ereditario  in- 
bjerentèr  fuccejjivus  :  ab- 
folutijfima  fane  perfeSiif- 
fimaque  voxiltiAç  forma  ut- 
pete  qua  interregnum  at- 
que  ivfinita  ftmul  incom- 
moda penitus  excludat. 
liabetur  enim  in  commu- 
ai jure  axioma,  regem  An- 
glic nunquam  mori  :  quod 
fane  verum  eft  refpeSIu 
perpétua  durant  is  ^  fc?  nun- 
quam morientis  politico" 
£Gpac'^atis.  Leges  bic  in 
jinglia      tripartita:  ;    jus 


to  omit  none  of  them.  The- 
expounding  of  laws  doth  ,  (4) 
ordinarily  belong  to  the  re- 
verend Judges  and  fages 
of  the  realm  :  and  in  cafes 
of  greaceft  difficultyand  i  m- 
porcance  to  the  high  court 
of  parliament  :  concerning  (5) 
learning,  and  attaining  to 
the  knowledge  of  thefelaws, 
I  have  in  the  preface  of  my 
firft  bookjfomewhat touch- 
ed. Theobfervingof  laws,  W 
doth  concern  all  whatfoe ver-, 
but  principally  fome  in  par- 
ticular, as  hereafter  (hall  be 
touched,  for  fumma  fequar , 
faftigia  rerum.  Our  king- 
dom is  a  monarchy  fuccd- 
five  by  inherent  birthright, 
of  all  others  the  mod  ab- 
folute  and  perfeft  form  of 
government,  excluding  in- 
tcrregnum^  and  with  it  in- 
finite inconveniencies  ;  the 
maxim  of  the  common  law 
beingjthat  the  King  of  Eng- 
land never  dieth,  which  is 
true  in'refpeft  of  thecver  du- 
ring, and  never  dying  po- 
•  litic  capacity.  The  laws  of 
England  confift  of  three 
parts,  the  common  law, 
cuftoms,  and  afts  of  par- 
liament :  for  any  funda- 
mental point  of  the  ancient 
common  laws  and  cuftoms^ 
of  the  realm,  it  is  a  maxim 
in  policy,  and  a  trial  by 
experience,  that  the  altera- 
tion of  any  of  them  is  moll 
dangerous  s  for  that  which 
hath 
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hath  been  refined  and  per- 
fefted  by  all  the  wifcft  men 
informer  fucceffionof  ages, 
and  proved  and  approved 
by  continual  experience  to 
be  good  and  profitable  for 
the  commonwealth,  cannot 
without  great  hazard  and 
danger  be  altered  or  chang- 
ed. Infinite  were  the  fcru- 
plcs,  (bits,  and  inconve- 
nienctes  that  the  ftatute  of 
i'3  E.  I.  de  donis  conditional 
Ubus  did  introduce,  which 
intended  to  give  every  man 
power  to  create  a  newfound 
eftate  in  tail,  and  to  eftablifh 
a  perpetuity  of  his  lands,  fo 
as  the  fame  fhould  not  be 
aliened  norlcttcn,  but  only 
during  the  life  of  tenant  irv 
tail,  againft  a  fundamental 
rule  of  the  common  law, 
that  all  eftates  of  inheri- 
tance were  fee-fimplc  -, 
whereupon  thefe  inconVe- 
niencics  cnfued,  purchafcrs 
defeated,  Icafes  evitSTed, 
other  eftates  and  grants 
made  upon  juft  and  good 
confideration  were  avoided, 
creditors  defrauded  of  their 
juftanddue  debts,  offenders 
imboldened  to  commit  ca- 
pital offences,  and  many  o- 
therinconveniencicsfoUow- 
ed  :  alfo,  what  fuits  and  trou- 
bles arofc  by  the  ftatute  of  34 
Ed.  3.  of  nonclûime^  enaded 
againft  a  main  point  of  the 
com.lawjwherebyenfu'd  the 
univerfaltroubleof  the  K's 
fubjefts,asitwasrcfolvcd  in 


commune^  cotifùetudineî^ 
ac  décréta  comitiorum  t 
jam  principia  atque  fun- 
damenta  juris  communis 
6f  cohfuetudinem  regni 
quod  attinety  axioma  poli- 
ticum  eji^  ufu  ai  que  expe- 
rientia  raiUm^  periculcjif* 
fimam  ejfe  uniufcujùfque 
eorum  aUerationem:  quod 
enim  a  fapientijftmis  dim 
viris  longa  atatutn  ferie 
politum  ac  petfeRum  ejiy 
inde  vero  ajjidua  vxperien* 
tia  bonum  atque  .  utile  rei- 
fublide  probatum  iâ  ap- 
probatum^  illud  fine  mag* 
no  periculo  ac  difcrimine 
mutari  aut  alterari  nequit^ 
Infiniti  fuerunt  fcrupuliy 
lites^  6?  incommoda  ex 
JlatutOy  13  £.  I.  de  Donis 
conditionalibus,  introduce 
ta:  ubi  cautum  fuit  ut 
penes  unumqaemque  ejfet  re- 
cens  excûgitatum  jus  talia^ 
tum^  hoc  efi  limitatumy  in- 
ci/um  aut  rejlriilum  creare  ; 
t  err  arum  injuper  fuarum 
perpctuitatem  quandam  jla^ 
bilircy  adeo  ui  ncque  alie^ 
nari^  neque  loiari^  niji 
durante  naturali  *vita  te^ 
venfif  illius  {ut  loquimur) 
taliati  pojffent  :  atque  hoc 
contra  fundameniale  prin^ 
cipium  juris  communis ^  vide^ 
licet,  quod  hasreditatum 
jus  omne  per  feudum  fim- 
plex  tranfirec:  unde  in^ 
ccmmoda  bac  aliaque  plu^ 
rima  fequuta  Junty  empto^ 
res 


To  thé   R  E  A  D  E  R. 


Vii 


r€S  dêfraudati,  hcationum 
formfda  eviS^j  ftaius  a- 
Hi  atque  dmationes  aquis 
iom/que  rationibus  cm- 
cejfi  penitus  fruftata, 
emun£li  argento  credito- 
resy  finies  ad  capHalia 
flagitia  perpetranda  ani- 
maii.  Adbac  cuivis  e- 
Hum  vel  mediocriler  in^ 
jtituto  appartty  qués  lita^ 
quanta  turbit^  ex  fta* 
fuio  illo  orta  funt  :  34.' 
Ed,  3^  cut  titultts  dc  non 
repolbendo,  nobis  non 
cliimc,  lato  contra  juris 
ccmmunis  pracipium  funda- 
ment urn;  unde  tot  molef- 
tiét  fubditis  exhibit éf  velut 
its  comitiis  illis^  4H.  7. 
cap.  24.  conclufum  ac  de- 
finitum  eft.  ^am  vera 
JubiiUs  ac  fpinofa  quajli- 
ones  indies  pullularunt 
de  validitate  atque  inter- 
pretatione  ^ejiantentorum 
quibus  data  funt  terra-' 
rum  héereditates^  qua  ta- 
men  jure  communis  an- 
te ftatuia  tejlûfnentariûj 
32  Ésf  3^  Hen.  8.  legari 
fion  poterant^  quotidiana 
experientia  dare  docct^ 
cd  multorum  quidem  rui- 
nam^  plurimorum  vero 
damnum  ac  de  trim  en- 
turn.  Atque  pr^e  catiris^ 
récentes  quadam  inventiones 
ac  comment  a  J  in  fatifdalione 
firmairMfque  terrarum  fof- 
fejfiombus^  per  limit  alio  icm 
quorundam  ufuum^  fub  no- 
'ViS  iâ  fanatiiis  cautioni- 


parliament  in4H»7.  cap.  24: 
is  apparent  toall  of  leaitun- 
derftanding:  what  intricate 
and  fubtile  queftions  in  law 
daily  arofe  upon  the  validity 
and  conftruÂion  of  wills  of 
lands,  which  by  the  rule  of 
law  were  not  devifable  be- 
fore the  ftatuOBs  of  32  &  34 
H.  8*  of  wills,  daily  ex- 
perience to  the  ruin  of  ma- 
ny» and  hinderance  of  muU 
ticudes  manifeftly  teacheih. 
But  above  all,  certain  late 
inventions  and  devifes  in 
alTurances  of  lands  by  li* 
mitacion  of  ufes,  under  up* 
ftarc  and  wild  provifoes  and 
limitations,  fuchas  thecoma 
mon  law  never  knew,  do 
breed  and  multiply  infinite 
troubles,  queftions,  fuits, 
and  difficulties:  in  the^ 
Parliament  holden  in  the  20 
year  of  King  Henry  III.  it 
was  moved  that  children 
born  before  marriage  (be- 
ing baftards  by  the  com- 
mon laws  of  this  realm,  the 
vvifdom  of  the  law  abhor- 
ring clandeftine  contracts) 
might  be  legitimate  accord- 
ing tothecivil  or  ccclcfiaftt- 
cal  laws,  whercunto  faith 
the  (tatiite,  omnes  Comités 
fc?  Bi^rofies  una  voce  re- 
fpondcruntj  nolumus  leges 
ÀngUa  mutare  que  hucuf- 
que  ufitatiff  funt  à?  appro- 
bata  :  in  which  few  words 
is  obfervable  ;  firft,  the  ab- 
folute  concord  and  unity, 
îtna  voce^  of  all  the  Peers 
and 
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and  Lords  of  Parliament: 
fecondly  the  denial,  nolumus 
leges  Anglia^  not  of  Nor- 
mandy» or  of  any  other  na- 
tion, as  is  fondly  dreamed, 
as  elfewhere  I  have  (hewed, 
but  the  common  law  of 
England  :  and  thirdly,  the 
reafon  of  their  denial  :  qua 
hûSenus  ujitatà  funt  &  ap' 
probaUj  as  if  they  would 
have faid,we  will  not  change 
the  lawsof  Englandjfor  that 
they  have  been  anciently 
ufed  and  approved  from 
timetotimeby  menof  mod 
Angular  wifdom,  under- 
itanding  and  experience.  I 
will  not  recite  the  (harp  law 
of  the  Locrcnles  in  Magna 
Grascia,  concerning  thofc 
that  fought  innovation  in 
preferring  anynew  law  to  be 
made,you  may  read  it  in  the 
glofsofthefirllbookof  Juf- 
tinian's  Inftitutcs,becaufcit 
is  too  (harp and  tart  for  this 
age:  but  take  we  the  reafon 
of  that  law,  quia  leges  figendi 
fc?  refigendi  confuetudo  ejiper- 
fticiofa.  But  Plato's  law  I  will 
recite  touching  this  matter, 
which  you  may  read  in  his 
6th  book  de  Legibus  ;  if  any 
citizen  do  invent  any  new 
thing,  which  never  before 
was  read  or  heard  of,  the 
inventor  thereof,  (liall  firft 
praclife  the  fame  for  the 
fpaccof  10  years  in  his  own 
houfe,  before  it  be  brought 
in:o  the  commonwealth,  or 
publilhedtothepcoplcjtothe 


busj    quas    ne    novit  quU 
dem  jus    noftrum^    infini- 
tas  plene   turbasj  quaftio- 
nes,    litesj    ac    difficuUates 
(â   pariunft    t?    multiplia 
cant.     In   comitiis   habitis 
anno  20  Hen»  3.  propofi- 
turn  ^  rogatum  eft ^  ui  li^ 
beri     ante      tnairimonium 
nati    (quos  omnes  jus  no- 
ftrum     commune    (pruden- 
ter'   quidem     abkorrens    a 
clandeftinis     nuptiis)    ba- 
bet  pro  fpuriis)  ex  inftitu- 
to  juris   avilis  aut   eccle- 
ftafticij     fitrent  Jegitiriri; 
cui     (inquit    lex)     omnes 
Comités    fcf    Barones    una 
voce  rejpondtrunty  nolumus 
leges    Angliae     mutare,  ^ 
qufe    hucufque     ufitatse 
funt  &  approbata^.      In 
quibus  verbis  (numéro  fane 
pQUcis)  obfervari  pot  eft.    i . 
Abjoluta  Concordia  -atque  «- 
nitas^    una  voce,   ommum^ 
fùl\  Comitûm  ùf  Baronûm 
in  Comitiis.     2.  Negationis 
forma^  nolumus  Icges  An- 
glias,  non  Normanniée^  eut 
altéyiîis    cujufvis    nationis^ 
ut    nonnulii      imprudenter 
fotnniar.t     (ficut    alibi    c- 
ftendcmus)   fed    jus    corn- 
mune   jingUa.      3.  I^ega-- 
tionis  ratioj  videlicet^  quae 
hadtenus  ufitatx  funt  & 
approbatae:  acfi dixiffent^ 
nolumus      mutare  ,     leges 
Anglia^     utpote    de    tem- 
pore   in    tempus   a   viris 
fingulari  prudentiay    ingi-^ 
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nio^  experientia  pradifis 
cntiquitùs  ufurpatas  atque 
ûpprobatas.  Nolo  hie  com* 
utem^are  Locrenjium  illud 
in  Magna  Gracia  decretuifi 
fane  a/perum^  in  eos  latum 
qui  novis  rebus  ftudentes^ 
legem  aUquam  novam  at- 
que inauditam  rogareni  : 
apud  Juftinianum  in  glof- 
fa  ad  primum  librum  in- 
ftitutionum  leSu  eft^  iâ 
vereor  ^t  buic  atati  acef- 
cat  plus  fatis:  rationem 
tantum  illius  decreti  fie 
babercy  ^ia  leges  figen- 
di  6f  refigendi  confueiudo 
efi  pirhulqfiffima.  Platonis 
veto  legem  de  bae  re  re- 
eitaboj  qua  habetur  apud 
cum  6  de  Legibus  :  fi 
quis  Civis  nondttm  -quid  &f 
inauditum.  invenerit^  illud 
ad  decennium  in  fuis  adibus 
inventor  exerceot^  hoc  fine^ 
ut  fi  utile  probetur  inven^ 
ium-profit  autbori^  fin  vero 
malum  J  ipfi  foliy  non  rei- 
publico  mceat.  Probo  e- 
tiam  &f  ediSum  iltud  a  Sue- 
tonio  relatum^  videlicet  : 
^a  prater  confuetudinem 
t?*  morem  majorum  fiuntj 
neque  placent^-  neqfte  reSla 
videntur.  Atque  fane  dif 
cuperem  Honorii  6f  Area- 
dii  inftitutum  illud  a  no- 
ftratibus  obfervari^  ni- 
mirum  ;  mos  fidelifftma 
vetujlatis  retimndu^  eft  : 
Sentio  denique  &?  conclu- 
do  rem  banc  Periandri 
Vol.  il 


end  that  if  the  invention  be 
good,  it  (hall  be  proBtable  to 
the  inventor,  and  if  it  were 
nought,  he  himfelf,  and  not 
the  commonwealth  might 
tafte  of  the  prrjudice.  And 
I  like  well  the  edidt  report- 
ed by  Suetonius  ;  qua  prater- 
confuetudinem  &  morem  ma- 
jorum  fiunty  neque  placent^ 
neque  rtBa  videntun  And 
I  would  the  commandment' 
of  Honorius  andArcadius 
were  of  us  Engiiffamenob- 
ferved,  mos  fideliffima  ve* 
tuft  at  is  retinendus  eft:  and 
I  agree  and  conclude  this 
point  with  tbç  apothegm 
of  Periander  of  Corinth, 
that  old  laws  and  new 
meats  are  fitted  for  us.  As 
concerning  the  corrcfting 
of  the  common*  laws,  or 
ancient  cuftoms  of  Eng- 
land, may  be  applied  all 
that  hath  been  faid  concern- 
ing making  of  laws  :  only 
this  add  ;  that  jt  hath  been 
an  old  rule  in  policy  and 
law,  that  eorreSlio  legum  eft 
evitanda.  And  yet  con- 
cerning certain  of  our  penal 
ftatutes,  to  repeal  many 
that  time  hath  antiquated 
as  unprofitable,  and  remain 
but  as  fnares  to  intangle 
the  fubjefts  withal  ;  and 
to  omit  all  thofe  that  be 
repealed,  that  none  by  them 
be  deceived,  as  for  example 
concerningdrapcrry,  orfuch 
like.  To  make  one  plain  and 
N  per-^ 
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perfpîcuous  law  divided  in- 
to articles,  fo  as  every  fub- 
jeél  may  know  what  adts  be 
in  force,  and  what  repealed, 
either  by  particular  or  gene- 
rafl  words,  in  part,  or  in  the 
whole,  or  what  branches 
and  parts  abridged,  what 
enlarged,  what  expounded  : 
fb  as  each  man  may-  clearly 
know  what  and  how  mUch 
is  of  them  in  force,  and  how 
to  obey  them,  it  were  a  ne- 
ceffary  work,  and  worthy  of 
fingular  commendation  : 
which  his  majefty  out  of  his 
great  wifdom  and  care  to 

^  the  commonwealth,  hath 
commanded  to  be  done  :  for 
as  they  now  ftand  it  will  re- 
quire great  pains  in  reading 
over  all,  great  attention  in 
obferving,  and  greater  judg- 

•  ment  indifcerninguponcon- 
iaderatibnof  the  whole,what 
the  law  is  in  any  one  parti- 
cular point  :  but  with  this 
-caution  that  there  be  certain 
ftacutes  concerning  the  ad- 
mifiiftrationof  jufticc,  that 
are  in  cffcft  fo  woven  into 
the  common  law,  and  ib  well 

'  approved  by  experience,  as 
it  will  be  no  fmall  danger  to 
alter  or  change  them  :  and 
herein,  accordingto  his  royal 
commandment  (God  will- 
ing) fomewbat  in  doe  time 
fhall  be  perform^d.Forbring- 
ing  of  the  com»  laws  into  a 
bettermeihodjl  doubt  much 
of  the  fruit  of  that  labour. 


Corintbii      illo     Apothe^^ 

male;  antiquis  legiiuSy  (^ 

cibis  recentibus  utendutn  ef- 

fe.     Juris   vero  communis 

{^    confuetudittum  '  Angliée 

antiquar"  emendation*  quod 

attinet    eo    referatur  quic* 

quid  .  de    condendis    Legi- 

bus    diélum     eft;      unum 

id   addasj    receptam    dim 

fuijfe    cum    in   re/publics 

adminijiralionej      turn    in 

jurifprudentia^       regukm^ 

quod    correSiio    legum    eft 

evitanda      opera    precium 

tamen    interea    ejfet^     &f 

Jtttgulari    laude      dignum^ 

ex  Stalutis   ncftris    fana- 

tibus  multa   refcindere  at» 

que    abrogarây     qua    diu* 

turrdtas      temporis     tarn» 

quam    inuiilia    antiquavity 

iâ    fubditis    t(inium    ilia 

querendis    infer*oiunt  :     ea 

item    omnia    omittere  que 

jamdudum    abdicata   funi, 

ne  quis  illis  fallatur^   ve^ 

luti  de  Pannaria^  aut  con- 

Jimilibus  ;     unum    denique 

idque      perfpicuum     juris 

^qfi  corpus   condere^    iia 

in    articulos     diftribuPum^ 

ut  quivis  fubditus   intelh^ 

gat^    qua  ^tatuta  obtine- 

antj    qua  abrogenter^  Jive 

fpecfalibus    five    gemrali- 

bus  verbis^  vel   in   parte^ 

vel  in  toto\    turn    etiant 

qua    membra   aut    partes 

reftringuntur,     qua    dila- 

tanturj    qua    exponuntUTy 

ita  ut  cuivis  pateai  quid 

quan* 
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qaantumque  in  its  valeat^ 
atque  turn  ilia  quid  jube- 
ant,  turn  tic  quomodo 
f  Of  eat  \  id  quod  Ma.  Re- 
gia  pro  Jingulari  ejus 
prudentia  atque  cura  er^ 
ga  rempublicam  jujftt 
fieri:  nam  ut  fe  nunc 
babent  ftatuta,  requirent 
profeSo  6?  in  perlegendo 
ingentem  operam^  &f  in 
obfervando  magnam  in  - 
tentionem^  maximum  ve- 
ra in  difcernendo  judici- 
urn,  ut  dum  quis  omnitt 
penfitetj  quid  Lex  fit  vel 
in  uno  aliquo  articulo 
clare  pronunciet.  Hie  ta- 
men  moneri  te  volo^  ejfe 
quadam  Jiatuta  qua  ju- 
Jiitia  adtmriijirationém  re- 
fpiciunt^  ita  juri  com- 
muni  intertexta  iâ  invo- 
luta^  adeoque  experientia, 
ipfa  comprobata^  ut  peri- 
culofiim  plane  effet  & 
cowvelkre  aut  immutare: 
vcrum  bac  quidem  in  re 
tx  tnandato  Regio  fiqui- 
dem  Deus  dederit,  oppor- 
tuna  tempore  aliquid  fi- 
et.  S^uod  vero  ad  redU'- 
Hionem  Juris  Communis 
in  commodiorem  Metbo- 
dum  attinet^  de  illius  la- 
boris  fru^u  '  plurimum 
dubito-,  illud  Jcio^  quod 
compendide  in  muttis  qui- 
dem  fcientiis  autboribus 
ipf:s  profuerunt^  verum 
aliis  ipr^efertim  ut  nunc 
ufurpantur)  non  mediocri- 


This  I  know,  that  abridg- 
ments in  many  profcflioos 
have  greatly  profited  the  au- 
thors themfclvcs  \  but  as  they 
are  ufed,  have  brought  no 
fmall  prejudice  to  others  : 
for  the  advifcd  and  orderly 
reading  over  of  the  books 
at  large  in  fuch  manner  as 
elfewhere  I  have  pointed  at» 
I  abfolutely  determine  to  be 
the  right  way  tp  enduring 
and  perfeâ  knowledge,  and 
to  ufe  abridgments  as  ta- 
blesy  and  to  trud  only  to  the 
books  at  large  :  for  I  hold 
him  not  difcreet  that  will  fe- 
Sari  rivulosy  when  he  may 
petere  fontes.  And  certain 
it  is,  that  the  tumultuary 
readingof  abridgments,  doth 
caufc  a  confufed  judgment, 
and  a  broken  and  troubled 
kind  of  delivery  or  utter- 
ance: but  to  reduce  the 
faid  penal  laws  into  fuch 
method  and  order,  and  wich 
,  fuch  caution  as  it  abovefaid 
(which  cannot  be  done  biitin 
the  High  Court  of  parlia- 
ment, nor  without  the  advice 
of  fuch  as  before  is  touched) 
were  an  honourable,  profit- 
able and  commendable  work 
for  the  whole  commonwealth. 
This  4th  part  of  my  Reports 
doth  concern  the  true  fenfe 
and  expofition  of  the  laws 
in  divers  and  many  cafes, 
never  adjudged  or  refolved 
before  :  which  for  that  they 
mav^  in  my  opinion,  tend  to 
'  N  2  the 
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the  general  quiet  and  bene- 
fit of  many,  the  only  end 
(God  knowcth)  of  the  edi- 
tion of  them  ;  I  thought  it  a 
part  of  my  great  duty  that 
I  owe  to  the  commonwealth 
not  to  keep  them  private^but 
being  withal  both  encourag- 
ed, and  in  manner  thereunto 
rnforced,  to  publifh  and  com- 
municate them  to  all,  where- 
in my  comfort  and  contenta- 
tioti  is  great,  both  in  refpcft 
.  of  your  fingular  and  favour- 
able approbation  of  my  for- 
irter  labours,  as  for  that  I 
(knowing  my  own  weak- 
nefs)  have  one  great  advan- 
tage of  many  famous  and  ex- 
cellent men  that  have  taken 
upon  them  thegreat  and  pain- 
ful labour  of  writing  :  for 
they,  to  give  their  works  the 
more  authority  and  credit, 
have  much  ufed  the  figure 
profopopeia  in  feigning  di- 
vers Princes,  ami  others  of 
high  authority,  excellent 
witdota,  profound  learning, 
and  long  experience,  to 
fpeak  fuch  fentences,  rules, 
and  conclufions,  as  they 
'•  intended  and  dcfircd  for 
the  common  good,  to  have 
obeyed  and  obfcrved^  as 
Xenoplion  the  great  in  his 
book  which  he  wrote  of  the 
inftitution  of  Princes,  feign- 
eth  that  King  Cambyfes 
taught  and  fpoke  many  ex- 
cellent things  to  Cyrus  his 
fon;  and  in  another  book 


ier  uhfuerurit.  Ulud  enint 
abfolute  fiatuo  {quod  ff? 
alias  eiiam  aiftgi)  majo^ 
rum  librorum  Jludiojhm 
6?  metbodicam  f&k£iio- 
nenij  certarh  viam  ac  ra- 
iiomm  ejfe  ad  conjtantem 
ftrftEtamque  jurifpr'uden^ 
tiam  ajfequendam  :  inlerim 
compendiis  tantpiam  indict- 
bus  utendum  cénféby  Itbris 
vera  ipfis  innitendum  cc 
fidèndum  ;  veriue  enim  pru- 
dentis  arbitrer  ftSaH  ft- 
vulosj  ubi  forties  ipfos 
petere  liceas.  Et  Jane 
confiât  tumultuariam  com- 
pendiorum  lèSionem^  confu- 
ftitn judicium  Cff  interruptam 
ac  perturbatam  elocution* 
caujare.  Leges  vera  pcenaleS' 
in  earn  methodum  atquefor^ 
mam  (adhibitts  infuf  can- 
tiombus  quas  fupfapofiii-^ 
mus)  reducercj  (quod  non 
nifi  in  bonorario  cmmiti- 
arum  cofwentu^  neq;  fine 
•  eorum  quos  prius  atttgimus 
conjilia  fieri  poteft)  opus 
effet  uhivcrfa  reipub.  unie, 
laudabiie^gloriofum.  Sluar^ 
ta  bac  pars  relationum 
meorum,  verum  fenfum 
atque  expofitiori  legum  in 
multis  capitihus  nunqùam 
prius  judicatis  aut  défini  fis 
continet:  qua  quia  ad 
commune  multor^  bonum 
ÛC  tranquillitatem  (mea  o- 
pinione)  fpeBare  videntur^ 
(quern  novit  Deus)  uhum 
mhi  finem  in  illis  edendis 
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fwS^  propofilum^  qfficii  mei 

erga  rempub.  futavi  eas 

nçn  fupprimere^  verum  ef- 

fefre  in  lucem  nm^ibufqué 

publicare^  ad  idfr^crdm 

nan   inviMtfS   tnodo^   fed 

traâlus  quafiq\  compulfus: 

qifa  quidam  in  re  magna 

tnibi  folatio  ejl^  turn  fingu- 

laris    v^ra    fupcriorum 

m^arum  elucubrationumap- 

frobatia^  turn  qd^  imiecilila- 

iis  me^  confciusj  illud  unum 

miifipKa  mnhis  illujiribus 

fane  acprafia^tijj^mis  viris^ 

qui  dij^cilem  buncfcribendi 

laboremfufceperunt  commode 

accidity  quod  illi  quofidem 

atqfU  autboritatftn  operibus 

fyis  ccmitiar^9f,^téra  ilia 

q^am  Profçpppaiam  vocant 

f^pfus  t^fi  funi  dtoft  mtùth 

ptl9£Jpib^  ^'iifqi  in  ftmma 

pot^aU  confiitutii^   deni- 

que    f^cellfnii    pru4entia 

rec4fndita  doktina^    tonga 

experientia  virisj  eas  fen- 

tentias^  regtil^s  ac  conclu- 

fipnes    affinxeruntj     quas 

ipfi   ad   bonum   publicum 

ncipi  alqt^e  obfervari  vo- 

kbant  &  cupiebani  :   ita 

wagttus  ill^    Xenopbon  in 

libro  quern  de  inflitutione 

principis    fcripfity     fingit 

imprimis    quod    Cambyfes 

ipfe   Cyrum    filium    mul- 

tas  res  pr^flanti^mas  do- 

cuit;    Ù    rurfus  de  diet- 

plina     militari   fermoncm 

infiitusfts^    rigem    Philip  • 

pum  inducit^    Akxandfum 


which  he  wrote  of  the  art  of 
chivalry,  he  fcigneth  how  IC. 
Philip  (aught  and  inftruâed 
his  fon  Alexander  to  fight. 
Butljwithoutfigure^orfeign- 
ing^do  report  and  publilh  thp 
very  triie  refoiutions,  {tci'- 
tences  and  judgments  of  the 
reverend  Judges  and  fages 
of  the  laws  themfelves,  who 
for  their  authority,  wifdom, 
learning,  and  experience,  are 
to  be  honoured,  rcverencedf 
andbclieved.Thedueobferv- 
acion  of  the  faid  laws  doth 
generally  without  any  limita- 
tion  or  exception  concern  all  : 
but  principally  ,  Pfinces, 
Nobles,  Judges,  and  Magi^ 
ftrates,  tq  whofe  cudody  and 
charge  thç  due  execution 
(the  life  and  the  foul  of  the 
laws)  is  committed  ;  for  that 
they  in  refpeft  of  their  places 
arc  more  eminent  and  con- 
fpici^ous  than  other  men, 
wherein  three  things  are  ne-  . 
ceffarily  required,  under- 
ftanding,auchoricy,  and  will  : 
qnderttaoçling  con<*erneili 
things  and  perfons  ;  that  is, 
firft  what  is  right,  and  juft 
to  be  done,  and  what  ill,  and 
xo  be  avoided  ;  fecondly, 
what  perfons  for  merit  are 
to  be  rewarded,  and  what 
for  offences  to  be  punifh- 
cd  :  and  both  in  reward 
and  pu  nidi  ment  to  obfcrvc 
quantity  and  quality.  Au- 
thority to  proteft  the  good, 
•  and  to  chaltifc  the  ill.  Will 
N  3  prompt 
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prompt  and  ready  duly,  fin- 
cercly,  and  truly  to  execute 
the  law.  But  forafmuch  as 
many  adverfaries,  and  two 
open  enemies  do  continually 
lie  in  wait  to  afiault  this  good 
and  ready  will,  it  muftof  ne- 
ceffity  have  two  defenfive 
complete  armours  of  proof: 
".  firfl:  integrity  againft  thefe  6 
fecrct  adverlaries,  gifts,  af- 
fedions,  intreaty,  anger,  pre- 
cipitation, and  morofa  cunâla- 
tidy  pecvilh  delay.  Secondly, 
fortitude  and  conftancy  a- 
gainft  the  terror  of  malice 
and  fear  of  danger,  two  open 
and  violent  enemies  :  videté 
judices  quid  faciatiSy  non  ènim 
hominis  exercetis  judicium  fed 
domini^  6?  quodcunq\  judica- 
verbis  in  vos  redundabit.  And 
«Paralîp.  Deus  eft  Judex  juftus,  fortts^ 
xix,  vcrf.  6.  ^ patiensy  and  fo  muft  every 
Judge  be.  Juftus:^  without 
refpeft,  to  give  every  man 
his  own:  and  therefore ^'ir- 
dicia  are  fo  called,  becaufc 
they  arc  tranquam  juris  diila^ 
^  ,  and  the  law  whereby  you 
judge  eft  mens  quadam  nutio 
perturbai  a  affeSlu^  Arift.  lib. 
^^ Polit.  Fortis  againft  malice 
and  danger,  neq;  timida  probi-' 
tas,  neq:,  iîîjprobafortiludo  rei- 
publico  eft  utilis.  And  pattens^ 
when  he  doth  juftice  fincere- 
]y  and  with  a  good  con- 
fcicnce,  and  yet  is  dcfpifed, 
flefpited,  or  difgraced  :  non 


ADER. 

ftlium  feium  jid  pugnam 
inUi  tuent  em  :  ego  ver  o  fine 
figura  aut  fixionè  emnino 
aliqua^  fero  in  publicum 
ip/tffimas  quidem  folutiones^ 
fententias  ac  judicia^  re- 
verendijftmorum  Judicium 
legumque  Antiftitum^  qui 
propter  authoritatem,  pru- 
dentiam,  doS^inam,  atque 
experientiam,  facile  hono^ 
rem,  reverentiam  ac  fidem 
merentur.  Jam  vero  le- 
gum  jufta  obfervatioy  ui 
in  gencre  omnes  abfque  uUa 
limitatione  aut  exceptione 
refpiciti  itapracipue  prin- 
cipesy  nobileSy  judices^ 
ac  magiftratus,  quorum 
fidei  &f  iuteU  earum  dé- 
bita adnnniftratio  (quam 
vitam  atque  (tnimam  le- 
gum  vero  dixeris)  commit ^ 
titur  ac  demandatur  ; 
quando  illi  refpeHu  ordi- 
nis  &  loci  quern  obtineni^ 
longe  eminentiores  atque 
confpicui  pra  aliis  exiftunt. 
Hie  ergo  tria  necejjarid  re- 
quiruntur,  judicium,  au- 
tbcritas,  voluntas:  judi- 
cium res  aut  perfonasre- 
fpicity  id  efty  primo  quid 
fallu  reS}umjuftumque,quid 
item  malum  ac  declinandum.. 
2.  Siuibus  pramia  vieritb 
debentur,  quibus  etiam 
pœna\  ac  ut  in  utrifque 
quantitas  fcf  qualiias  jufte 
obfervetur:  autboritas  ad 
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bçnoî  jtumJos,  males  pu- 
niendos:  denique  voluntas 
prompia  alque  expedita  ad 
Jynceram  ac  débitant  legum 
excutionm:  quoniam  vera 
multi  adDerfarUiâ  prefer- 
fim  duo  bcftes  apertiy  jujie 
buic  ac  prompta  volmtati 
femper  injtdiantury  duplies 
Armatura  gravi  èf  defen- 
fivaopusejt.     i.  Integri- 
tale  adverfus  fex  latentes 
bcftes  y  viz»     Dona  J  affcc- 
tioneSf     rogationès^     iras, 
pr^ecipitatîonem^  (â  moro- 
fum  cunSationem.    2.  For- 
iitudine  (â  conftantia  con- 
tra terrorem  maliti^^    àf 
timorem  periculij  qui  duo 
boftes  funt   aperti   acerri- 
mique.    Vidtte  Judices  quid 
faciatisy  nonemm  bominis 
exercetis  judicium  fed  Do- 
minij  fc?  quodcunque  judi- 
caveritis^  in  vos  redundabit. 
Deusefi  Judex  ju/}us,fortis^ 
fcf  patiensy  talem  decet  ef- 
fe  cmnem  Judicem.    Ju- 
Jtum,   fine    refpeâlu    quod 
Jïium  eft  cuique  dandoy  /- 
deoque  )uduia  fie  die  un* 
tur  quafi  juris  dt£ia  :  es? 
lex  fecundùm    quam   ju- 
dicium fit^  eft  mens  qua- 
dam  nullo  perturbata  af- 
feSu^  Arift.  polit. 'i.  For- 
tem^    contra  malitiam  là 
periculum  ;      nam     neque 
timida     probitaSj     mque 
improba  fortitudo  reipub. 
ift    utilis.     Denique    Pa- 
iientem,    ut  fincerè  (â  ex 


folum  pœna^  fed  patientia  ac- 
quiret  nomen  ptrjfecutionis^  iâ 
glotiam  viâlorite.  Arif.otkj 
lib,  7,^^ op.  Melius efl juiîcare 
fefundum  legfs  6?  literas^  quam 
ex  propria  fcientia  &jinteniia. 
Ignorantia  judicis  eft  plerumq; 
calamitasinnoceniis,  ^nd  there- 
of it  proccedeih  that  the 
Kings  of  this  realm  have 
had  foch  fpecial  care  of 
calling  fuch  men  to  judicial 
places,  as  have  knowledge, 
and  other  the  incidents  in- 
feparable  above-mcotioned. 
And  becaufc  thcfe  Judges  • 
arc  (if  order  be  obfcrved) 
taken  of  fuch  as  be  Serjeants, 
efp^cially  care  is  always 
taken  in  calling  men  of 
learning,  integrity,  and  liv- 
ing to  that  ftare  and  degree  ; 
never  can  a  Judge  punifli 
extortion,  that  is  corrupted 
himfelf,  nor  any  magiftrate 
punifli  any  fin  as  he  ought 
that  is  known  to  be  an  of- 
fender tïierein  himfelf; 
therefore  it  is  an  incident 
infcparable  to  good  govern- 
ment, that  the  magiftratcs 
to  whom  the  execution  of 
laws  is  committed,  be  prin- 
cipal obfcrvers  of  the  fame 
themfelves.  But  herein  hear 
what  (hall  be  faid,  to 
which  nothing  can  be  add- 
ed ;  it  nunc  reges  intelli^ 
gite^  erudimini  qui  judica-  ' 
tis  terram,  Servite  Domino 
in    timcre^    (^    exultate   ei 
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cum  iremorey  apprehendUe  dif- 
cipHnam^  ne  quando  irafcatur 
Dominus^  ^  pereaiis  de  via 
jujia.  Whplbevcr  will  be 
complete  Judges,  tnuWgitey 
ûfprehendite^  eruditnini^  fer* 
vite  y  exu/lafe^  you  muft  be 
apparelled  with»  the  rich 
robes  of  underftanding  and 
learning,  you  mult  your- 
felves  embrace  difcipline, 
you  muft  obfcrve  the  laws 
yourfelves,  with  great  fear 
and  humility,  which  if  you 
will  ^do,  fervite  Bominb  in 
timoré  \  you  muft  be  chcar- 
ful,  and  comfort  yourfelves 
in  doing  juftice,  for  you 
fliall  find  many  crofles  and 
dangers.  Et  exultate^  but 
yet  cum  tremore^  do  all  thcfc 
things  left  ye  enter  into 
wrath,  and  fo  ye  perilh  from 
the  way  of  rightcoufnefs  ; 
whereby  it  appeareth,  that 
the  greateft  lois  a  Judge  or 
magiftrate  can  have,  is  to 
give  himfelf  overtopaflion, 
and  his  own  corrupt  will, 
and  to  lofc  the  way  of  righte- 
oufncfs,  elperealis  de  viajujla. 
To  the  whble  body  of  the 
realm  concerning  this  point, 
I  fay,  your  fault  will  be  the 
greater,  if  havi  n  g  a  Sovereign 
fo,  religious,  wife,  and  learn- 
ed, fo  great  an  obferver  of 
laws,  fo  virtuous  of  his  own 
perfon,  you  apply  not  your- 
felves to  his  example  and 
precedent  \  for  the  heathen 


pura  confcientia  jufiitiam 
adminijlrcty  licet  inde  de- 
fpicaluij  opproMo,  forte 
etiam  ludibrio  habitus  Jit  ; 
nam  non  folum  pana,  fed 
patientia  acquirit  nomen 
perfecutioniSy  (^ .  gloriam 
viâloria.  Ariji.  2.  Top. 
Melius  inquit  efi  judicare 
fécundîim  leges  fc?  liieras^ 
quam  exprt^priafcientiaid 
fententia.  Ignorantia  judi- 
cis  ejl  plerumque  calamiias 
innocentis.  Atque  bine  ejl 
quod  regibiis  nojtris  illud 
imprimis  cura  femper  fuit, 
ut  ad  jus  publiée  dicenduni 
eos  promoverent  out  fcien- 
ttaaliifquefupraailtis  vir-. 
tutibus  prapollerent.  Et 
quoniam  judices  bii  or- 
dinariè  quidem  ex  fervi- 
entibus  ad  legem'  eligun* 
tur,  cautum  pracipuè  eft, 
,ut  ad  ftatum  (â  gradum 
ilium  non  niji  viri  doSrinâ^ 
inttgritatCy  opibus  pares 
vocentur.  Neq\  entm  po^ 
left  judex  de  pecuniis  re^ 
petundis  alium  damnare 
qui  eft  ipfe  compilator  : 
neque  cuivis  magiftratus , 
crimen  aliquod  uti  par  eft 
punire  cujus  ipfe  reus  ef- 
fe  dlgnojcitur.  Illud  ergo 
in  omni  bene  infiituta 
repub.  necejfarip  requiri^ 
tUry  ut  magifiratus  quibus 
legum  adminiftratio  com- 
mittitury  eafdem  ipfi  tr^e 
aliis  objervcnty  ad  quam 
rem 
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rem  fententiam.  tllam  (cui 
nihil  addi  pot^  )  appmam  : 
'   ei  nunc    re^es  intdligiie^ 
erudimni  quijudicatis  ter^ 
rum:  ferviie  Domina  in 
iimarfj  6f  exultare  €i  cum 
tremore^  apprebeudite  dif- 
cipUnam^  ne  quando  ira/ca- 
tur  dominuSf    &  pireatis 
de  via  jujia.      ^ijudi* 
ces    emnplen    tffe    vuliis 
inielligiie,     apprebendiie^ 
eruMmm^fervite^  ixuU/Ue, 
freciofis  imprimis  vefiibus 
intelligentia  &  doBrina  in- 
duiip/bs  vos  oporUt^  di/ci" 
plinam  apprebendore,  kges 
aefervaritidque  magno  cum 
tremort     ac     bumilitale  ; 
quod    ut    factre  ptidiiis^ 
JervHe  Domino   in    timo^ 
rt:    alacres  fitis  oportet^ 
&  confcientia  juftisi^  ad- 
minijiratég  folari  vos^  /- 
quidem    muUas     invenie- 
its     tribulationesj     mulSa 
pericula  ;  fed  exultât e^  ve- 
rum    cum    tremore:    b^c 
omnia  facitCj    ne  quando 
irafcatur  dominust   fc?  pi- 
reatis de  via  juJla.    Unde 
patet  quod  graviffima  ja- 
Sura    quam    judex    aut 
magiftratus  poteft  facer e^' 
in  CO  eft  ut  paffioni  fefe 
ac  cerrupta  fiue  voluntati 
tradatj  atque  ità  ptreai  de 
via  jufta.     Illud  denique 
toti  reipub.  noftra  corpo- 
ri  dico  atque  edico^   quod 
granjiorcomnes  culpa  ret 


poet  could  fay  \  regis  ad  ex- 
emplum  Mus  componitur  orbis. 
But  whilfl:  I  was  intending 
and  going  about  this  edition, 
I,  by  commandment,  attend- 
ed upon  his  moft  excellent 
Majefty  for  diredlion  about 
his  Highnefs's   affairs  that 
concerned  the  duty  of  my 
place  to  profecute  ;  at  whaç 
time  I  well  perceived  what 
princely  care.his  Majcfty  had 
taken  for  execution  and  ex- 
pedition of  juftice,  and  that 
upon  confiderarion   thereof 
•he  found  two.  impediments 
therein  :  one,  thai  in  the  two 
eminent  courts  of  Ordinary 
jufticc,   the    King's  Bench, 
and  the  Common  Pleas,  there 
were  four  Judges;  and  many 
times  in  cafes  of  great  diffi- 
culty,  tbe  Judges  being  e* 
qualiy  divided  in  oplniou  in 
either  court,  the  matter  de- 
pended long  undecided:  for 
preventing  whereof  his  ma* 
jefty  in   this  term  of  Saint 
Hilary,  in  the  firft  year  of 
bis  moft  h^ppy  and  profpe- 
rous   reign,  added  a  Judge 
more  to  either  Bench,  Sir 
David  Williams,  Kt.  Ser- 
jeant at  law,  to  the  King's 
Bench  ;    and  Sir  Wm.  Da- 
niel, Kt.  Serjeant  at  Law  to 
the  court  of  Common  Pleas, 
his    Majefty    faying,     that 
Numéro    Deus   impure  gau- 
det*  The  fécond  impediment 
was,  that  divers  doubts  and 
qucftt^ 
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queftîons  of  law  remained 
undetermined,  the  fame  ri- 
fing  partly  upon  long  and  ill 
penned  ftatutes  lately  made, 
partly  by  reafon  of  late,  and 
new  devifcs  and  inventions 
in  aifurances,  which  the  eye 
of  the  law  in  former  ages 
never  beheld,  and  cannot  yet 
incline  to  allow  them,  and 
partly  by  conveyances 'and 
wills  drawn  and  devifed  by 
fuch  as  have  fcientiam  fci- 
ehrum  qua  eft  mixta  ignoran- 
tia:  which  queftions  and 
doubts  already  grown,  his 
Majefty  defired  might  be  re- 
folved  and  determined  ac- 
cording to  the  true  fenfe  of 
the  laws  of  the  realm.  And 
where  there  have  been  fomc 
diverfity  of  opinions  between 
certain  of  the  courts  of  Juf- 
tice,  that  the  fame  might  up- 
on conference  and  mature 
condderation  be  agreed  and 
refolved.  And  his  Majefty 
underftanding  (as  it  fcem- 
cth)  by  reafon  of  my  former 
editions,  that  I  have  obferv- 
ed  many  determinations 
and  judgments  of  qucftiona- 
bleand  doubtful  cafes,  which 
upon  great  ftudy,  confidera- 
tion,  conference  and  delibe- 
ration, have  been  refolved 
and  given  by  the  reverend 
Judges  and  fathers  of  the 
law,  required  me  to  pro- 
ceed, and  for  the  general 
good  and  quiet  of  the  fub- 
ject  to  pubiifh  them,  whofe 


tenebimur^  Jiqutdem  regem 
habentes  adeo  pium,  pru^ 
dentem^  dclium^  diligen- 
tern  legum  virtutûmqi  om- 
nium culiorem  ;  ilhus  ms 
exemple  non  acammode'^ 
muSy  quando  poeta  ethnic 
eus  dicere  foiuit?  Regis 
ad  exemplum,  totus  com- 
fonUur  crbis.  Inter ea  vera 
dum  kuic  edinoni  operam 
dabam^  Rfgiam  Mojeftu'- 
tem  ex  mandato  adii  de 
Cîlfitudinis  ipfius  negotiis 
quibufdam  ordinandis^  que- 
rum  adminiftratio  munus 
meum  fpe8ahat  \  quo  qui-^ 
dim  tempore  illud  impri^ 
mis  perfpexij  quam  im- 
fenfe  Magijt.  ipfius  execu- 
tion^ atque  expeditionem^ 
jujiitia  curaverat^  quodq; 
re  mature  penfitata^  duo 
ejus  impedimenta  inventjjet  : 
unum  quod  in  duabus  emin- 
entiffimis  juftiti^t  ordinariée 
curits  (Banco^  viz.  tan^ 
Regioy  quam  Communi  ut. 
kquimur)  quatuor  tantum 
judices  ijfent^  unde  f^epi^ 
us  ufu  venity  ut  in  caujis. 
perplexis  6f  difficilicribus^ 
dequaliter  divifis  ac  difcre-. 
pantib^Judic^  in  utraq;  curia 
fentent\  lis  non  decifa  diu-. 
tius  penderet  :  cui  mala  ut 
occurrsret^  placuit  Majeft. 
ejus  in  bac  term*  5.  HiPy 
an*  I  ^  fœ.icijfmi  ipfi  ac 
'ftoretttiffimi  regni^  utrique 
Banco  [ut  loquimur)  judi- 
cem 
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cem  quintum  addere:  re- 
gio  quidem  Dav.  tVilliams 
equidem,  fervientem^  ad 
legem  J  communi  vero  Guli- 
elmum  Daniel  equitem^  fer- 
vient  em  item  ad  legem: 
dicente  influer  Majefi.fua, 
quod  Numéro  Deus  impare 
gaudeti  2.  Impedimentum 
fuit  y  quod  mult/e  queftiones 
dubiaadbuc  maneant  non 
definite  I  qu4f  quidem  orfét 
funty  partim  ex  ftatutis 
quibufd*  recentiorb^  per- 
plexis  âc  male  fcriptis\ 
partim  ex  commentis  atq\ 
ihventionibus  novis  in  pa- 
Sis  firmandis  fcf  fatifda- 
tionibus:  quales  neque. 
vidit  oculus  juris  apudf^e- 
culum  priusy  neque  etiam 
dum  adduci  poteft  ut  ap- 
frobet  aut  amplexetur  : 
pariim  deniq;  ex  paSioni- 
bus^  Tejlamentis  fcriptis 
fa£lifq\  ab  iis  qui  fcienti- 
am  babent  Sciolorum,  qua 
efi  mixta  ignorantia.  St^a 
jane  quejliones  atqut  contro- 
verftajamdiu  ortiCj  utfecun- 
dùmverumfenfumlegûm  hu^ 
jus  regni  folvantur^  Majeji. 
ipjr  magnopere  dejideravit  ; 
nee  non  ut  difcrepanteSjfen-. 
tentia  atque  opiniones  ju- 
diciariie  in  aiverjis  foris 
ortifj  communi  confilto  fc? 
matura  deltberatione  com- 
ponan/ur  atq;  déterminent 
tur.  ^in  iâ  certior  f alius 
Rex,  ut  vidctur,  quod  in 


commandment  being  to  me 
fuprema  lex^  hath  both  en- 
couraged and  impofed  a  ne* 
cçflîty  upon  mc  to  publifli 
this  4th  edition  :  which  con- 
taineth  nothing  but  his  Ma- 
jefty's  own,  being  fweet  and 
fruitful  flowers  of  his  crown  ; 
for  the  laws  of  England  are 
indeed  fo  called,  jura  coro- 
n^e,  or  jura  regia  :  becaufe 
as  Braâon,  lib.  i.  cap.  g. 
faith:  ip/e  autem  Rex,  non  de- 
bet  ejfefub  homine^  fed  fub  Dto 
Gf  lege^  quia  lex  facit  Regem: 
attribuât  igitur  Rjx  legi,  qd* 
lex  attribuit  «,  videF  domina* 
tiwf  6f  imperium  :  non  eft  enim 
Rexubi  dominatur  voluntas ,  &? 
non  lex  :  that  is,  the.  King  is 
under  no  man,  but  only  God 
and  the  law;  for  the  law 
makes  the  King  :  therefore 
let  the  King  attribute  that  to 
the  law,  which  from  the  law 
he  hath  received,  to  wît, 
power  and  dominion:  for 
where  will,  and  not  law  doth 
fway,  there  is  no  King.  And 
in  the  Regifter  the  words  of 
the  writ  of  ad  jura  regia^ 
be.  Rex,  &c.  falutem:  ut 
jura  ncflra  regia  ne  de- 
pereant,  feu  per  aliquorum 
ufurpationes  indebitas  alt- 
qualiter  fubtrabantur,  qua* 
tenus  j lifte  poterimus  ma- 
nutenenda,  fubtraSlaque  iâ 
occupata,  ft  qua  fue* 
rint      ad    ftatum     debitum 
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,  revecanda,  necmn  ai  impug-  fuperieribus  meis  ekcuhra- 
natores  eorundem  jurium  nof-  tionibus  multas  caufarum 
trorum  refrananios^  &  proitt  t  dubiarum  atqife  perplexa- 
couvenit  jiixta  eorum  démérita  ruin  decijtoms  qc  condufion* 
puniendfis,  eo  fiuiiofius  nos  de-  retulerim,  quamag'^ofaM 
cet  eperatft  adèiberé,  ,^  folici-  ftudio,  conftlio,  délibérât  tone 
tius  extendere  mavum  nefiranii  per  revere»dos  Judices  ac 
quo  ad  hoc  vinculo  juramentl  patres  juris  datte  fuerint^ 
ttneri  dignofcimur  &f  ajlringu  progredi  me  jujjit^  eafq)  ad 
plurefque  coafpicimus  indies  publicifm  bonum  atque  iran- 
jura  ilia  pro  vjribus  iptpug-  .  quillitçtm/néditor'  divul- 
nart^îâc.  i.  That  our  king-  gqre:  cujus  Jatif  manda- 
ly  laws  and  right?  perifli  not,  t^m  (quod  fuprma  legis 
neither  be  at  all  withdrawn  loco  habeo)  ut  quartum 
byundueufvrpatip«iof  «iny,  hunc  librum  ederemlâme 
which  fo  far  fcrth  as  jultly  tnovit^^  necejjitatem  quart- 
we  may,  »re  to  be  maintain-  dam  atluHt.  In  quo  quic^ 
ed,  and  if  any  Ihall  be  with-  quid  continelur  ipfius  totum 
4r»wn  or  diverted,  to  be  a-  ac  proprium  eft^  ^iz.  fua. 
^  gain  reftored  to  their  due  vijftmi  IcâltJJimîqttfi  cçroça 
ftate;  as  ajfo  for  the  brid-  flores:  nam  ^  reverafunt 
ling  of  the  impugnors  o.f  à?  apttUantur  leges  Am- 
thofc  our  f^id  laws,  jnd  the  Ua^  jura  corona  aut  jura 
punilhing  of  them  as  is  regia,  quiautinqmtyBrac- 
mttt  Accoxd\sig  lo  \.ht\t  ât-  tQnlib.i.cap.i,'  Jp/eau' 
ferts,  wc  oqght  the  more  di-  tern  Rex  t^on  debet  eji  fub 
«gently  to  provide,  and  the  bomincy  fed  fub  Deo  ^ 
-  more  carçfuHy  to  extend  lege,  quia  kx  facit  Re- 
our  hand  ^tjd  s^uthqtity  ;  for  gm  :  attribuât  igitur  Rex 
that  wc  gre  known  t<>  be  %»,  quod  lex  aUribuit  ei, 
thereto  tied  and  bound  by  z-iz.  dominationem  &  im- 
the  bond  of  an  oath,  and  perium.  Noneft enimrex  ubi 
tot  that  we  daily  fee  vctry  dominai ur  voluntas  i^  no» 
manyto-thcirpqwerstoim-  lex.  Et  in  regijlroverba 
pu^ne  thofo  f^id  laws.  And  refcripti  (cui  titulus  adjura 
iigMn,Rex,Cjfc./alutem,  M  regia)funt:  Rex, &(,%/». 
(onfero^tmem  Jurium  Corona  tev :  adjura nofiraregia,  71e 
mftra,  eo  m  decet  fiudiqfm  depereantjeuperaliquorum 
cperam  cfdbtbere^  quotfd  hoc  ufurpationes  indebitas  ali- 
^Jtrtngimur  '  vinculo    facta-  qmbterfubtrakantur,  qua- 
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ienufjujle  poterhnns  manu- 
tenenJa^fuhraHaqueàf  oc- 
cupatafi  quefuerint  adfta^ 
turn  debit um  revocanda^  nee 
non  ad  impugnatores  eorun- 
dem  jurium  mfitorum  re* 
frcenandoSy  6?  prout  conve- 
nit  jttxta  eorum  démérita 
puniendos^  eo  ftudiojtus  nos 
decet  operam  adhib^e^  fc? 
folicitius  extehdere  manum 
^ojlramy  quo  ad  hoc  vincu- 
lo juramentiteneri  digmfci^ 
mur  fe?  aftringiy  plurefque 
confpicirrl  indies  jura  ilia 
fro  viriius  impugnare,  &ff . 
£t  rurfusy  Rex,  6f r.  falu- 
tern  :  ad  confervationem  ju- 
rium corona  rioftra^   eo  nos 
decet  jiudiofitts  operam  ad- 
Jbibere,  quo  adJboc  aftrin^i- 
fnur  vinculo  facramentiy  &? 
alios  confpicimus  ad  ipjorum 
jurium  enervationem  ampU^ 
iis  anbelare^  (âc.   denique 
Concludit^  Et  fciatis  quod Ji 
fecus  fàcere  prafumpferitiSf 
ad  vos  tanquam  violatores 
regii  juris  nojlri  non  im- 
merito  gravitur  capiemus. 
Ex  quibus  dntiquis  refcrip- 
its  confiât,     j.  ^tam  ca- 
pitale    flagitiîtm    femper 
babitum   eft,    leges  ,  bafce 
quOr    Impériales  funt  Gf 
Corona  jus  refpictunty  im- 
fugnore    aut    calumrJari. 
2.  Sl^od  in  omnibus  fere 
faculis  leges  ifia    multos 
babuerunt     qui   eis    obji- 
fièrent  intercederentq;   vi- 
clatbres.      Denique    quam 
graviter    funiendi    funt^ 


mentis  (â  alios  con/pici- 
mus  ad  ipforum  jurium 
enervationem  amplius  an- 
belare^lâc.  concluding  thus, 
et  fciatis  quod  ft  fecks  fa- 
cert  prefumpferitis^  ad  vos 
tanquam  violatores  regH 
juris  noftri  non  immerito 
graviter  capremusj  which 
is,,  wc  ought  the  mfore  ear- 
ncftly  to  provide  for  the 
confervation  of  the  laws 
and  rights  of  our  crown,  as 
being  thereunto  tied  by  the 
bond  of  an  oath;  and  for 
that  wc  fee  others  the  more 
greedily  to  gape  after  the 
weakening  and  fubvertingof 
thofe  faid  laws,  &c.  con- 
eluding  thus;  And  know  yc, 
that  if  ye  fliall  prefumeother- 
wifc  to  do,  we  (hall  with 
grief  not  undefervedly  hold 
you  as  violators  of  our  king- 
ly rights  and  laws.  By 
which  ancient  writs  appcar- 
cth.  I.  What  an  exorbi- 
tant offence  k  hath  been 
ever  deemed  to  impugn  or 
calumniate  thefe  laws,  be- 
ing the  imperial  laws  of  the 
crown.  2.  That  in  all  ages, 
there  laws  haVe  had  many 
that  fought  impugn  and 
violate  them  :  and  laft- 
ly,how  grievoufty  fuch  as  fb 
prefumed  to  offend,  fliould 
be  punifhcd  ;  nam  &f  fru- 
ftra  feruntur  leges  fiifi 
feverè  puniantur  contempto- 
res\  and  it  is  truly  faid,  that 
non     d^bet     princeps     ferre 

legûm 
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leguum  fuarum  ludibrium  : 
and  woful  experience  hath 
often  taught,  (which  I  my 
felf  have  Ibmetimes  obferv- 
ed)  that  many  of  thofe  men 
that  have  drained  their  wits, 
and  liretched  their  tongues 
to  fcanda]ize  or  calumniate 
thefe  laws,  had'  either  prac- . 
tifedor  plotted  fome  heinous 
crime,  and  therefore  hated, 
becaufe  they  feared  the  juft 
fentence  and  heavy  ftroke. 
The  reading  of  the  fevcral 
reports  and  records  of  thefe 
laws,  doth  not  only  yield 
immenfe  profit,  as  elfe- 
where  I  have  noted,  but  doth 
contain  the  faithful  and  true 
hiftories  of  all  fuccefllve 
times^  as  well  concerning 
the  punilhmcnt  of  the  evil 
for  their  heinous^  horrible, 
and  exhorbitant  offences,  as 
concerning  the  reward  and 
advancement  of  men  of 
great  merit  and  virtue  for 
their  high  and  honourable 
fevice  in  the  common- 
w.ealth:  and  (which  is  a- 
bove  all)  they  are  memori- 
als to  all  pofterity  of  the  va- 
lorous piety,  virtues,  and 
viflories  of  the  Kings  and 
Princes  of  this  realm.  The 
Çrftappeareth  moftevidently 
amoogfl:  other  things  by  the 
creations  and  erections  of  men 
of  great  defert  to  eminent 
places,  and  degrees  of  nobi- 
lity and  honour,  of  fuch  e- 
llatesj  and  in  fuch  manner 


quipeccare  in  hoc  genera 
prafumpferint  :  nam  £s? 
fruftrafuerunt  leges  nifi  fe^ 
veripunianturconUmfiores^ 
^  verijfme  diciiur;  quod 
non  debet  princèps  ferré 
legumfuar^Judibrium.  ^usa 
(â  fepius  docuU  mifera  ac 
tuHuofaexperientia  {qd"  alt- 
quando  ipfe  etiam  oiferva-^ 
vi)  muUos  qui  in  id  ingenii 
nervos  omnes  intenderunt^ 
lingua/q;  exacuer\  ut  Lgib* 
biijce  fcandalum  aut  ca- 
lumniam  importèrent^  nefa* 
rium  aliqd*  crimen  aut  com^ 
mifijfej  au}  fuijfe  machina^ 
tos  ;  ideoque  leges  odijfe^ 
quiajuftam  cenfuram  ^gra- 
vemplagam  metuer^.  I^Sio 
ijiar*  legum  ut  referuntur 
ac  mandantur  Uteris^  non 
folum  utilitatem  fummam 
affert  {ficut  alias  attigi) 
verum  fidelem  etiam  cer-- 
tamque  boftoriam  omnium 
fuperior*  tempor'  compU^ 
Situr^  tarn  refpeclu  pr^- 
mii  aiq;  proveffion*  bonor^ 
opiimeq\  meritor'  viror* 
propC  egregiam  atque  ho* 
norabilem  cperam  reipub. 
datam  ;  quam  pœna  mala- 
rum  propt*  nef  aria  atrocia 
ac  immania  fiagitia:  de^ 
niq\  {quod  caput  eft)  libri 
ijli  memorales  Junt  ac  mo- 
numenta  ad  omnem  po- 
fleritatem  pietatiSy  virtu- 
tum^  fortitudinis^  atq;  vie- 
toriarum  reg^  ac  princi* 
pûm  bujus  imperii:-  atq; 
pri- 
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frtmum  quîàem  clarijfimè 
palet  cum  alias,  tarn  prie- 
cipuè  ex  eOj  qa*  viri  cpti- 
mè  meriti  ad  excelfa  atque 
illulirtû  loca^  nee  non  ad 
nobilitatis  Ésf  honoris  gra- 
dus  eveSi  funt^  tantum  or- 
dihe  modo  ac  forma  a  legib* 
bujus  regni  prajctipf  &f 
eonjliiulis.  2.  Etiam  con- 
fiat  ex  formulis  convincendi 
atque  profcquendi  capita- 
tium  aliorumque  criminum 
reos:  tertium^  ex  muUis 
praclariffimis  fcriptis  ac 
monumenlis  fidelijjimis  Hits 
Jane  iâ  perpetuis  tefiibus 
digntfque  adeo  que  divul- 
gentur  omnibufque  innotef- 
cant:  ad  quam  rem^  (ne 
extra  termines  ac  fines, 
fuQS  egrediatur  prafatio) 
unum  in  hoc  tempore  exem- 
plum  eps  generis  cbarta 
five  donctionis  accipite^fac^ 
turn  quidem  ab  Edgaro 
Rege  Ânglia,  inde  vera 
firipto  traditum,  ac  vel  in 
bunc  ufq\  diem  fideliffimi 
ajjervatum. 

"  AUitonaniis  Dei  lar- 
**  giflua  dementia,  qui 
"ell  Rex  regûm,  & 
**  Dominus  Dominanci- 
"  urn,  ego  Edgarus  Ang- 
«  lor'  Bafileus,  omnium* 
"  que  regûm  infular' 
«<  oceani  quae.  Britan- 
««  niam  circumjacent, 
"  cunftarumque  Naii- 
*<  onûrn  qua:  infra  earn 
**  includuncur     Impera- 


and  form,  as  are  warranted 
by  the  laws  of  the  realm. 
The  fécond  '  by  the  records 
of  the  attainders  in  judicial 
proceedings  againïl  capital 
and  other  offenders.  And 
the  third  by  many  excellent 
records,  the.  moll  faithful 
and  perpetual  witnefles,  and 
worthy  to  be  publifhcd,  and 
made  known  to  all;  and 
therefore  at  this  time,  left 
my  preface  fhould  exceed 
his  proper  model  of  that 
fort  *,  take  one  example  of  a 
charter  made  by  Edgar 
King  of  England,  and  re- 
corded, and  thereby  faith- 
fully continued  to  this  day. 


^*  Altitonantis  Dei  lor- 
**  gifiua  dementia^  qui  eft 
*^  Rex  Regûm,  6f  Domi- 
**  nus  Dominantium:  ego 
"  Edgarus  Ânglorum  Ba- 
**  fi/eus,  cmniumque  regOm, 
*'  injularum  oceani  quéi 
«  Britanniam  circamjaceni, 
'<  cunHarumque  Nationûm 
"  qua  infra  earn  includun* 
"  tnr 
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V  de  Pracf. 
ad  yfb.  8. 


•'  tur  imperator  Csf  Dom- 
*'  nus:   grattas  ago    ijtfi 

•'  Deo    omnipotentt   Re£i 

**  meo^   qui    meum  impe- 

*'  rium  Jic  ampiiavtt  &? 

^'  exaUavit  fuper  return 

**  pairum  meorum.     ^ui 

"  //Ver  Monarcbiam  tctius 

^*  Anglia    adtpti  funt  a 

^*  tempore  AtbelftatU^  qui 

"  primus  Reg*  Angl^  om- 

•*  »«  nationes  qua  Bri- 

**  tatmiam    incolunt    Jtbi 

*'  armisfubegit^nuUus  ta- 

*'  per  turn  fuufn  dilatare  ag^ 
**  ^^j  ^,  iw/&"  tamen 
*'  concefftt  pTopitid  divim- 
*'  /tf /  e«fli  AngUr*  imperiOf 
**  ^w»/V2  rqf»tf  infularum 
**  ^rr^w  r«OT  fuis  ferocif-' 
••  /w/V  Regibus  ufq-y  Nor- 
**  vegiam,  maximarnque 
*'  partem  Hiberni^y  cum 
"  yî^j  nobilijima  civitate 
**  ^e  DubUnOy  Anglorum 
*'  r^j'»^  fubjugare\  quos 
**  etiamomnes  mets  impe- 
"  W/V,  r^/Aî  fiibdare  Dei 
**  favente  gratia  coegit. 
**  ^apropter^^ ego  Cbri- 
**  Jiigloriam  Csf  laudem  in 
«'  re^»^  «»f^  exaltare^  W 
**  ç/isrj  fervitium  amplifia 
"  r^re  devotus    difpofui: 

*'  /^r^j  Dunjianum^  viz. 
**  Arcbiepifc\  Ayefyolan\ 
^^,ac  OJwafdum  Archie- 
*'  pifcopos^  quos  mibi  pa^ 
**  tresfpirituales  la  confi- 
*'  liatores  elegit  magna  ex 


tor  &  Domipus  :  Grattas 
ago  ipG  Deo  omnipotcnti 
Rcgi  mco,  qui  meum  im- 
perium  fie  ampliavic  & 
exaltavit  fuper  regnum 
patrumimeorum.  Qui  licet 
monarchiam  cotius  Ang- 
lias  adepti  funt,  a  tempore 
Athelftani  qui  primus  Re- 
gum  Anglorum  omnes 
naciones  quae  Britanniam 
incolunt  fibi  armisfubegir, 
nuilus  tamen  eorum  ultra 
fines  imperium  fuum  dila- 
tare agrefius  eft  ;  mihi  ta« 
men  conceflit  propitia  di- 
vinitascum  Anglorum  im- 
perio,  omnia  regna  infula- 
rum oceani  cum  fuis  ftrro- 
ciflimis  Regibus  ufque 
Norvegiam,maximamque 
partem  Hiberniae,  cum 
•fua  nobiliffima  civit'  de 
Dublina,  Anglorum  regni 
fubjugare:  quos  etiamom- 
nes meis  impcriis  colla 
fubdare  Dei  favente  gratis 
coegi.  Quapropier  &  ego 
Chrifti  gloriam  &  laudem 
in  Regno  meo  exaltare,  & 
ejus  fervitiiim  amplifi- 
care  devotus  difpofui  : 
et  per  mcos  fidèles  fau- 
tores  Dunftanum  :  viz. 
-Arcbicçifcopum,  Ayelyo- 
lanumacOfwaldum  Kpif- 
copos,  quos  mihi  pa- 
tres fpirltuales  •&  oonfi- 
.liatores  elegit  magna  ex 
parte  difpofui,  &c.  Fafta 
funt  ha?c  Anno  Domini 
964.  Indiâtoné  8  Regni 
•'  vcro 
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*•  vero  EJgari  Anghrum 
*'  Regis  6.  in  regia  urbt 
•*  qu^abincclisOcleayecca- 
•'  Jf^/>  nominalttr,  in  Na- 
*•  tak  domini  feftiviiate^ 
•*  JanSorxm  innocentium  fe- 
«  r/Vi  4j  6fr.  +  %  £t/- 
**  gar  Baftkus  Anglorum 
**  (â  Imperatgr  Regum  gen- 
•*  //^w  ftf»i  conjenfu  fc? 
**  Principtm  £sf  /frfW(f/>' 
*•  meorum  banc  meam  mmii" 
**  ficentiamfigno  cruets  cur- 
"  f^*^^  +  EgoAljrtie  ke- 
**  ^/«^  ^^»/^»^  ^ftgno  cru- 
*'  m  confirmavl.  +  £^^ 
••  Dunjlan*  Afcbiepifcopus 
"  BoTQbor.-EccUfi^Chrifii 
"  r^»/?»/?  Csf  Jubfcritfu-\' 
"  EgoOfticelArcbieffEbo' 
**  racenfis  EccP  ccttfenji  6? 
«  fubjcripfu  +  £f^  ^^^/V 
**  D«;if.  £^^  Bruthnoi 
*^  Dux.  Ego  Aridgari  Dux. 
+  i/^/  ;fccr  objervanda: 
I.  -^«i  in.Deum  pie  tas  ac 
devoiioy  qua  beatitudinis 
cmnis  fons  ejl  6?  fummum 
tonum.  2.  Imperii  ejus 
amplitudo  (à  Hiberm\e  pri- 
fna  fubjugatio^  diu  ante 
iimpora  Regis  Hen.  2. 


Ut  ergo  concïudam^  il- 
lud  a  doSto  leftore  peto^ 
jfel  ut  corrigat  fuubi  erra- 
ium     invenirit^     vel    fal- 

Vol.  il  * 


"  parte  difpofui,  fcfr.  Fa- 
"  âla  funt  hâc  anno  Donf 
**  964.  IndiSlione  8.  Reg- 
"  ni  vero  Edgari  Angler^ 
"  Reg^  6.  in  regia  urbe  qua 
^'  ab  incolis  Ocleayetcajlria 
**  nominatur  in  natale  Dom" 
"  feflivitate^  fanacrum  In- 
**  nocentium  feria  4,  £5?^. 
*'  +  Ego  Edgfir  Bo/ileus- 
^•*^  Anglorum  &  Imperator 
**  Regum  gentiûm  cUm  con- 
'''  fenfu  Gf  Principum  £s? 
*•  Atchiepifcoporum  meor* 
«*  banc  meam  munificentiam 
"  fig*  cruets  corrobora .  ^  Ego 
"  Alftiie  Regina  confenfi 
•*  £sf  figno  crucis  cofffir-- 
"  w^7^7.  +  Ego  Dunjîân. 
"  Arcbiepifcbp^  Dorobor^ 
^'^Eccleftee  CbriJIi  conjerfi 
"  Ù?  Jubfcripfi.  +  £a^  0- 
«  y?/V<f/     ArcbiepiJ.      Ébo- 

•«  6?  ftibferipfi.  +  £f  a 
«  yfiJfenV  Dux.  Ego  Brutb^ 
"  1;^^  Dux.  Ego  Adrigari 
*•  Cï/Af.  +  Whereby  is  to 
be  obfcrvcd,  firft  his  piety 
and  devotion  towards  God 
the  fountain  of  all  happi- 
ncfs,  the  true  fummum  bo- 
num.  Secondly,  the  largc- 
nefs  of  his  empire,  and  the 
firft  conqucft  of  Ireland, 
long  before  the  reign^  of  K, 
Hen.  the  Second. 

To  conclude,  of  the  learn* 
ed  reader,  my  define  is,  thac 
he  would  either  amend  thac 
vyhich  herein  he  fhall  find 

O  amifs. 
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amifs,  or  at  lead  that  he  will 
not  find  fault  with  any  parr, 
until  he  hath  fcriooHy  read 
over  the  whole»  and  then,  it 
may  be,  he  will  reprehend 
the  lefs  :  and  altho'  herein 
I  have  taken  all  the  labour  v 
yet  I  unfeigncdly  wi(h  to 
all  the  readers^  all,  or  a( 
the  leaft,  e^ual  profit. 


A  D  E  R- 

tern  ne  partem  aliquam 
reprehendat^  donee  totum , 
fiudioji  perlegeritj  undc 
forte  fiet  ut  pauciora  cri* 
mtne$ttr  :  et  utcunque  la» 
tor  ifte  totus  Jit  meus  :  lee* 
toribus  tamen  Jingulis^  id- 
que  ex  animo  omnem^  aut 
Jfaltem  parem  mecumfruBum 
exopto. 


Vlura  quidem  fecu  quam       Plura  quldemfecij  quam 

qua  comprendere  diBis  qua  eotnprendere  diilis 

In  promptu  mihijtt\  re-        In  protnptu  mibi  Jtt  \  re* 

rum  tamen  crdine  duear.  rum  tamen  ordine  ducar. 


interea  leBor  valeas^  6? 
memineris  quod  quUun* 
que  genuinum  fenfum  ac 
vim  alicujus  legis  com* 
mento  aut  tecbn'â  illufe- 
ritj  legis  violator  baben» 
dusefi. 


Interea  leSor  valeas,  £5? 
memineris  qucd  quicun* 
que  genuinum  fenjum  ac 
vim  alicujus  legis  com^ 
mento  aut  tecbna  illufc* 
rit^  legis  violator  baben* 
dus  eft. 


BENE    VALE. 


Part  IV. 


V  E  R  N  O  N^s     Cafe. 

Mich.  14  &  15  Eliz. 


T  N  a  writ  of  dot;fier  brought  by  Mary  Vernon  agalnft  John  j^y„  ^17,  pi.  ^, 
j^  Vernon,  Efq.  of  the  manor  of  Sudbury  in  the  county  of  N.  BendL  210. 
Derby  :  the  tenant  pleaded»  that  her  hufband  was  alfo  feifed  P^*  H7- 
of  certain  lands  in  the  fame  county  in  his  demefne  as  of  fee, 
and  by  deed  indented,  thereof  enfeoffed  Sir  Thomas  GifFord, 
Knight  and  others  and  their  heirs,  to  the  ufe  of  himfclf  for 
the  term  of  his  life,  without  impeachment  of  wade,  and  after 
his  deceafe,  to  the  ufe  of  the  demandant  then  his  wife,  for 
.the  term  of  her  life  :  and  after  her  deccafe  to  the  ufe  of  the 
right  heirs  of  the  hufband  ;  and  averred,  that  the  fald  eflate 
for  life  fo  limited  to  the  faid  demandant,  was  for  her  jointure» 
and  in  full  fatisfa£lion  of  her  dower,  and  that  after  the  death 
of  her  hufband,  the  demandant  entered  into  the  faid  land  fa 
limited  to  her  for  her  jointure,  and  agreed  to  it:  to  which  tlie 
demandant  replied,  and  confe fled  the  faid  feofFmenr,  and  the 
limiution  of  the  ufe8,y?i7.  to  the  ufe  of  the  hufband  for  his  life, 
without  impeachment  of  wafle,  and  afterwards  to  the  ufe  of 
the  demandant,  for  her  life  ;  but  further  faid,  that  the  limi- 
tation to  the  wife  for  life,  was  upon  condition  that  (he  (hould 
perform  the  h(t  will  of  her  hufband  ;  and  (hewed  all  the  will 
in  certain,  in  which,  divers  things  were  to  be  performed  by 
the  demandant,  and  demanded  judgment  if  the  tenant  fliould 
be  admitted,  and  received  to  aver  that  this  eflate  fo  limited 
to  the  wife  upon  the  faid  condition,  was  for  the  jointure  of 
the  wife,  and  in  fatisfaflion  of  her  dower  i  upon  which  mat- 
ter the  tenant  demurred  in  law  :  and  in  this  cafe  five  points  ,  .  ^^  ^.^^  > 
were  refolved.  b.  9  Co.  97.  b! 

I.  That  by  the  rule  of  the  common  law,  a  right  or  title  i  Rol  Rep.  297. 
which  anyone  has  to  any  lands  or  tcnem.  of  any  eftate  of  in-  ïft  I'^oint. 
hcf  it.  or  frecho.  can't  be  barred  by  acceptance  of  any  manner  ot  ^^'  P|*;  *^ 

O  a  (a)  collateral  u/cv  91.  i>i.  tu 


Vernon's  Cafe*  Pan  IV. 

[a)  Doa.  pUrfxy.  (fl^  collateral  fattsraûîon  or  rccompcncc  :  as  if  A.  difleifes  B* 

-     tenant  for  life    or  in  fee,  of  the  manor  of  Daîc,  and  after-' 

wards  gives  the  manor  of  S?le  to  B.  and  his  heirs,  in  full 

fatisfaftion  of  all  his  rights  and  aftrons  which  he  has  in  or  for 

the  manor  of  Dale,  which  B.  accepts,  yet  B.  may  enter  into 

the  manor  of  Dale,  or  recover  it  in  any  real  aftion  :    for  a 

(^)Co.  ttt.  3^.  b.  right  or  title  of  {b)  freehold  or  inheritance  cannot  be  barred 

?  n^î  ^o'  ^\  «    by  any  collateral  fatîsfaâion,  but  by  rcleafc  or  confirmation, 

X  Kol.  Kep.  297.        ''oi'i  ••.!•  ••  1 

a  Brown  232.      OT  ao  atx  wUich  tûuiam»uniSy  and  tberetore  .it  is  .commonly 

Py.  91.  pi.  12.     faid  in  our  books,  that  (c)  accord  with  fatisfaftion  is  a  good 

^.t.^°  ^^  **'    P^^^  "^  perfonal  aûions,  where  damages  are  only  to  be  reco- 

13^7.13,10.  vered,  and  not  in  real  allions:    vide  13  H.  7.  13,  20,  &c. 

Cro.  £].  357.       And  what  was  the  rcafon  that  no  collateral  fatisfaflion  or 

Cro.  Jac.  100.      recompence  made  to  the  wife  in  fatisfaûion  of  her  dower,  was 

any  bar  of  her  dower  by  the  common  law  :  but  dower  ad  oftium 

fd)  Co.  LÎO.  36.  icdefiéty  or  €x  affinfu  patris  concluded  her  of  her  dower,  (d)  if 

li  ^\c&  ^^  entered  into  the  land  fo  aflîgned,  affcr  the  death  of  her 

^      '  ^^'^     hufband  ;  for  the  law  allows  them,  being  made  in  fuch  form 

as  the  law  requires,  to  be  dowers  in  law.     Bat  if  a  man  in 

confideration  of  a  marriage  afterwards  to  be  had  with  A.  makes 

im  eftate  of  certain  lands  to  her  for  her  life,  in  fall  fatisfadion 

of  all  the  dower  which  after  marriage  may  accrue  to  her  in  an^ 

(r)  Co.  Lit. 36.  b.  of  his  hnds,  and  afterwards  they  intermarry,  that  was  no  (e) 

bar  of  ber  dower  at  the  common  law  for  two  reafons  ;  one, 

becaufe  flie  bad  no  title  of  dower  at  the  time  of  the  acceptance 

of  the  fatisfaclion,  but  it  accrued  after  :  fecondly,  becaufe  no 

(/)  Co.  Lit.  36.   (/J  collateral  fatisfaftion  can  bar  anr  right  or  title  of  any  inhe* 

k*  fupra.  ritance  or  freehold,  as  hath  been  feid,  and  thereby  the  doubt 

in  29  £.  3.  3.  is  well  reiblved.     So  if  the  hufband  purchafcs 

or  caufesan  eftate  to  be  made  to  him  atnd  his  wife  for  life,  o^ 

in  tail,  in  full  fatisfadion  of  her  dower,  and  dies,  rt/v/wasno 

bar  of  her  dower  at  the  common  law,  caufa  qua  fupra  :  fo  if 

after  the  death  of  thehufband  the  heir  makes  an  eftate  to  the 

(g)  Co.Lit.3^.b.  wife  for  life  of  any  land  {g)  (whereof  (he  is  not  doNvable)  in 

in  full  fatîsfaâion  of  her  dower,  that  is  no  bar  of  lier  dower  : 

(h)  I  Mar^Dycr  vide  the  cafe  now  in  the  reports  of  the  Lord  Dyer,  (A)  i  Mar. 

9'P-  '|».'l«     g  I.  acc.  &  vide\i)  31  E.  3.  Scire  facias  qq.     Before  the  mak- 

p7Co?^it."6.^b!  î"g  of  ^^^  ftatute  of  27  H.  8.  cap   10.  the  greatcft  part  of  the 

Perk.  Tea.  410.    land  in  England  was  conveyed  to  fundry  perfons  to  ufes,  and 

Yk^ihi^  **66'^    forafmuch  as  a  wife  was  not  dowablc  of  (k)  ufes,  her  father  or 

pUt/*'*    *      friends  upon  her  marriage  procured  the  huibatid  to  take  an 

eftate  from  his  feoft'ees,  or  others  feifcd  to  his  ufe,  to  him  ' 

and  to  his  wife  before  or  after  marriage^  for  their  lives,  or 

in   tail,  for  a  competent  provifion  for  the   wife  after  the 

hulband's  death  :    then   comes  the  ftatute   of  27  Hen.   8. 

which    transfers   the    poflelfion    and   eftate  of  the   lands 

to 
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to  the  ufe,  by  which  the  hufbands  were  fcifcd  accordihgly  ;  Rcafon  whr  he 
and  by  confequence.  if  further  provîfion  had  not  been  made,  t*'"^*  ©f  joint- 

^1  <  ^,11  iti*^.*  ....  '    turcs  was  aU4led 

the  Wives  would  have  as  well  their  dowers  as  their  jointures  totheftat.  27. 
for  the  reafons  aforefaid  -,  and  for  this  reafon  the  branches  H.  S.  c,  10. 
concerning  jointures  were  added  to  the  faid  Ratute  ofay 
H.  8.  And  therefore  it  was  refolvçd,  that  if  thiseflate  in  the 
cafe  at  bar  Jimited  to  the  wife,  was  not  within  the  faid  aâ  of 
37  H.  8.  that  by  the  common  law  it  was  no  bar  of  the  de- 
mandant's dower,  but  that  (he  (hould  have  both. 

Secondly»  it  wasrefolved,  that  if  aman  makes  9  feoiFment  2d  Point, 
to  the  ufe  of  himfclf  for  life,  {a)  and  afterwards  to  the  ufe  of  ("J  Dyci  340. 
his  wife  for  her  life,  for  the. jointure  of  his  wife,  that  fuch  ^**  5°' 
cftate  in  remainder  is  within  the  intent  of  the  faid  aft  of  27 
H.  8.    For  although  the  ftatute  expreffes  particularly  the(e 
five  forms,  i.  To  the  bufband  and  wife,  and  to  the  heirs  of 
the  hufband  ;  2.  To  the  hu(faand  and  wife,  and  to  the  heirs  of 
their  two  bodies  j  3.  To  the  hufband  and  wife,  and   to  the 
heirs  of  the  body  of  one  of  them  ;  4.  To  the  hufband  and  his 
wife  for  their  lives  ;  5.  To  the  hufband  and  wife  for  the  life 
of  the  wife;  and  yet  many  other  eflaîes  not  there  exprefTed 
are  within  this  a£t,  for  the  faid  particular  forms  are  put  but 
for  {h)  examples,  and  not  to  exclude  any  other  eflate,  which  WLjufea.  «i. 
is  to  fuch  effeél,  and  agrees  with  the  intent  of  the  makers  of  ^°^  cl/^  *' 
thca£t;  and  although  it  was  objefted,  that  all  the  examples  2  inft.*3ijV334 
exprefTedin  thea£t  are  of  a  joint  eft?ite  made  to  the  hufband  Godb.78,  79, 
and  wife,  and  none  of  them  to  the  wife  only,  nor  by  way  of  ^^^'  *7^' 
remainder^  although  by  aprovifo  in  the  fame  aâ»  it  is  pro- 
vided, **  That  if  any  wife  fliall  have  any  manors,  lands,  &c. 
**  unto  her  alTured  after  marriage,  for  term  of  her  life,  or 
**  otherwife,  in  jointure,  &c."  fo  as  the  letter  of  the  afl  im- 
ports a  joint  eflate,  and  that  this  vrorâ  junâfura  implies  a  joint 
cftate,  and  that  the  dowers  of  women  are  much  favoured  in 
law  ;  yet  it  was  refolved»  that  all  is  of  one  efFeâ  as  to  the  wife, 
to  limit  an  eflate  to  the  hufband  and  wife  for  their  lives  (c)  and  fej  Dyer  340. 
to  the  hufband  for  his  life,  the  remainder  to  the  wife  for  her  P^-  5°- 
life  ;  for  the  one  eflate  is  as  beneficial  to  the  wife  as  the  other  ;  * 

t^/V/ after  the  .cafe  of  {d)  Afhton  as  to  this^  point.  But  it  was  re-  W  Poftca  ».  b. 
folved,  that  the  eflate  which  by  force  of  this  a£l  fhall  be  in  lieu 
and  bar  of  her  dower,  ought  by  the  limitât,  thereof  to  takeefFcft 
(/)  immediately  after  the  hufband*8  death,  for  it  plainly  ap-  (r)Co.tît.  36,  b. 
pears  by  all  the  examples  exprefTed  in  the  faid  a£l,  fc.  that  the 
cfbtes  of  the  wives  (hall  tiikc  eflFeû  immediately  after  the 
death  of  their  hufbands  ;  and  therefore  (/)  no  other  eflate  not  f/j  Hob.  4a 
exprefTed  in  the  a£l  fhall  be  taken  by  the  equity  of  the  a£l, 
unlefs  it  has  the  fame  beginning  for  the  benefit  of  the  wives, 
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(tf)  Winch  33. 
Hoti.  51.  Hutt. 
i^rgumeat  49. 
Cro.  Jac.  489. 
Cawly  213.  214. 
Co.  Lit.  36.  b. 
Moor  903. 
I  Sid.  3,  4. 
(A)  Hob.  151. 
Winch.  33. 
Hutt.  51. 


(e)  Hutt.  51. 
Cawly  214. 
%  Co.  55.  b. 
4  Co.  90.  a. 
8  Co.  135.  b. 
JO  Co.  6?.  a. 
Cro.  El.  585, 
Co.  Lit.  35, 
Dav.  3z.  a. 
2BuIft.304,  305. 

3  BuJft.   iQi. 

{d)  3  Bull  43, 

192. 

10  Co.  62.  a. 

iiCo.  78.  a.    f 

(()Co.Lic  36.  b. 


//J  Dyer  96.  i>!. 
42,97.  pi.  48,49. 
Lhe  Dutcheff  of 
Somerfet*!  cafe* 
iMaixx^Pyer  96. 


ft)  Ai^tea  I.  a. 
Moor  2 8,  29. 
Àâiton*s  cafe. 
Mich.  6  &  7 
Eliz.  Dy.  228. 
pi.  46,  47. 

3d  Point. 

{b)  xLeon.  3TI. 
Dyer  317.  xHf, 
Cr.  El.  4Si>45S9 
Poftea  3,  a. 
Moor  3T. 


(i)  Co.  Lit.  36.b. 
Poftea  3.  a. 


36  the  examples  purport  :  and  therefore  if  the  hufband  m^kes 
a  feoffment  in  fee  to  the  ufe  of  himfélf  for  life,  {a)  and  after- 
wards to  the  ufe  of  B.  for  his  life,  and  afterwards  to  the  ufe  of 
his  wife  for  life,  for  her  jointure,  it  is  not  within  the  aô» 
although  B.  dies,  living  the  hufband  ;  fo  if  the  hufband  makes 
%  feoffment  in  fee  to  the  tife  of  A.  for  his  life  {b)  and  afterw. 
to  the  ufe  of  his  wife  for  her  life,  for  her  jointure,  it  is  not 
within  the  aél,  although  A  dies,  living  the  hufband.  For  in 
thefe,  and  other  like  cafes,  forafmuch  as  at  the  time  of  the 
limitation  of  the  eflates  they  were  out  of  the  aâ,  becaufe  it  was 
not  certain  that  the  eflate  of  the  wife  would  take  efFeâ  imme- 
diately by  the  death  of  the  hufband  as  it  ought  by  the  aâ,  no 
fubfequent  event  can  make  them  within  the  aâ.  For  [c)  qued 
fib  initio  non  valet^  in  ira^u  iemporis  non  convatefcèt  ;  l^  (d)  qUa 
tnolofunt  inchoata  principio^  vix  eft  ut  bono  peragantur  exitu  : 
and  therefore  in  all  the  faid  .and  the  like  cafes,  although  the 
wife  attains  to  them,  and  enters  and  takes  the  profits,  yet  (he 
ihall  have  the  dower  of  the  refidue.  For  if  the  faid  2vt  doth 
not  bar  her,  {e)  the  common  lav^,  as  has  been  faid  before, 
will  not  conclude  her  in  fuch  cafe  of  her  dower.  And  the 
Lord  Dyer  faid,  that  it  was  adjudged  in  (^Mary's  time,  that 
where  tne  Duke  of  Somerfet  purchafed  lands  to  him  and  to 
the  Duchefs  his  wife,  and  to  the  heirsmalesof  their  two  bo- 
dies, that  although  it  was  not  any  of  the  eflates  put  for  example 
in  the  faid  aâ,  yet  it  was  adjudged,  that  it  was  within  the  intent 
of  it,  which  cafe  you  may  fee  in  the  Lord  Dyer*s  Rep,  i  Ma. 
q6.  (f)  Alfo  the  Lord  Dyer  faid  that  it  was  refolvcd  in  the 
time  of  Q.  Eliz,  that  where  one  Afhton,  in  performance  of 
covenants  of  a  marriage  to  be  had  between  his  fon  and  one  A. 
made  a  feoffment  to  the  ufe  of  A  for  her  life,  for  her  jointure, 
and  afterwards  they  intermarried,  and  the  hufband  died,  it 
was  a  jointure  witljin  the  intent  of  the  ad:,  and  yet  all  the 
five  examples  are  of  eflates  made  to  the  hufband  and  wife  : 
but  in  the  faid  cafe  o^  Afhton,  the  faid  eflate  was  made  before 
{g)  marriage,  fo  that  there  was  not  any  hufband  or  wife  at  the 
timeof  the  making  of  the  çflate;  alfo  the  efUte  was  only  to 
the  woman,  where  all  the  examples  are  of  a  joint  eflate,  but 
all  is  of  one  efFcffl,  which  cafe  you  may  fee  M.  6  &  7  Eliz, 
Dyer.  228. 

Thirdly,  it  was  refolved,  that  although  the  eflate  limited 
jto  the  wife  was  tpon  condition,  and  although  daiver  (in  lieu  of 
which  the  jointure  comes)  at  the  common  law  was  an  abfolute 
eflate  for  life,  yet  forafmuch  as  an  eflate  for  life  upon  con- 
dition, is  an  eflate  for  life,  it  was  within  the  words  and  the 
intent  of  the  a£l,  if  the  wife  after  the  death  of  her  hufband 
accepts  it  j  for  it  was  agreed  that  a  Jointure  is  a  (f  )  competent 
livelihood  of  freehold  for  the  wife,  to  take  efTeft  imme- 
diately after  the  death  of  the  hufband,  for  the  life  of  the 
wife,  if  fhe  herfelf  is  not  the  caufe  of  the  détermina- 
tion  or  forfeiture    of  it  \   and    therefor,e    if   the  hufband 

makea 
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makes  a  feoffment   in   fee  to  the  ufe  of  his  vj'fe,  (a)  for  an-  W  Hob.  40» 
other's  life,  for  her  jointure,  it  is  not  within  the  aÀ,  for  the  *^^' 
cftate  is  not  for  the  wife's  life,  and  it  may  determine  without 
her  aft  or  default,  during  her  life,  and  thereby  (be   will   be 
deflitute  of  a  livelihood  :  but  if  a  man  makes  a  feoffment  îa 
fee  to  the  ufe  of  himfelf  for  his  life,  and  after  to  the  ufe  of  his 
wife  {b)  durante  viduitati  fua  for  her  jointure,  that  is  an  eftate  WDy.317.  pLy. 
for  her  life,  and  it  cannot  determine  without  her  own  aft,  and  ^^^3»« 
therefore  it  is  a  jointure  within  the  faid  aft-     The  fame  law     °  "  ^^*  *' 
of  an  eftate  made  to  the  wife  for  her  life,  upon  (r)  condition,  (c)  Antea».  b. 
for  if  flic  does  not  break  the  condition,  it  is  an  eliatc  to  her  Jj^®"'  3"« 
for  her  life.     And  in   the  cafe  at  the  bar,  if  the  condition  CraErLiJAei. 
binds  her  to  any  unreafonable  thing,   (lie  might  have  waved  Moor  31^ 
it,  but  when  flie,  after  the  death  of  her  hufband,  enters  and 
accepts  the  conditional  eftate  for  her  jointure,  flie  is  barred  of 
her  dower. 

Fourthly,  it  was  refolvcd,  that  if  a  jointure  is  made  to  a  wo-  4th  Point, 
man  {d)  before  marriage,  after  the  hufband's.  death,  the  wife  (j'JCoXir.  36.b, 
cannot  wave  it,  and  take  her  dower,  as  (lie  may  of  a  jointure    *®^^*  ^^^' 
made  to  her  during  the  marriage,  and  that  by  force  of  the  faid 
provifo,  the  cffcft  of  which  is,  that  if  any  woman   hath  any 
manors,  lands,  tenements  or  hereditaments  affured  to  her  (^)  (0  Co.Lît.  ^6.b. 
after  marriage  for  term  of  her  life,  or  otherwife  in  jointure,  3^0. 27.a.2S.«.b, 
&c.  that  (he  after  the  death  of  her  hufljand,  (hall  have  liber.  DyTôi'pi  3^'. 
ty  to  refufe  it  j  by  which  they  refolved,  that  if  the  jointure  B.  N  c.  421.  ' 
was  made  before  marriage,  that  the  intent  of  the  makers  of  the  <3oldflv  84, 85, 
aft, was,  that  (he  (hould  not  refufe,  but  (hould  take  fuch  join- 
ture as  was  made  to  her.     "  Fide  the  cafe  of  Afliton  put  be- 
'^  fore  as  to  this  purpofe."     And  it  was  faid,  if  lands  are  con- 
veyed to  a  woman  before  (f)  marriage,  for  part  of  her  jointure,  ^f)  c©  Ut.jS.b. 
and  after  marriage  more  land  is  conveyed  to  her  for  her  full  Cawly  214. 
jointure,  and  in  fatisfaftion  of  her  whole  dower,  and  after- 
ward  the  huft^and  dies,  in  that  cafe  if  the  wife  waves  the  land 
conveyed   to  her  ufe  after  her  marriage,  (he  fliall  have  the 
land  conveyed  to  her  before  the  marriage,  and  her  dower  alfo 
in  therefîdue;  for  land  conveyed  to  a  woman  {{)  in  part  of  f»)Co.Lît.  lô.b. 
her  jointure,  or  in  fatisfaftion  of  part  of  her  dower,  is  no 
bar  f  for  the  uncertainty)  of  any  part  of  her  dower.     As  if  the 
debtor  gives  the  creditor  an  horfe,  or  any  other  thing  iu  fatif- 
faftion  (A)  of  part  of  his  debt,  \l  (hall  be  a  bar  for  no  part  for  ^^x  ^^^  . 
the  uncertainty.    Alfo  the  words  of  the  aft  are,  for  the  join- 
ture of  wives  and  not  for  part  of  their  jointures. 

Fifthly,  it  was  refolved,  that  although  in  the  cafe  at  bar,  the  ^j},  Point, 
eftate  of  the  wife  was  upon  exprefs  condition  to  perform 
his    will,    which    imports  a   confideration   of    the   making 
of  the  eftate,  yet  it  may  be  (1)  averred  to  be  for  the  join-  (,«)  Owen.  53. 
ture  of  his  wife,  for  the  one  confideration   (binds  well  with  9  c»*  *^-  *•  *>• 
the  other;  and  although  it  is  not  expreffed  in  the  deed,  yet  it  *  And.  46,47.1 
may  be  averred,  as  the  L.  Dyer  faid  it  was  adjudged  in  the  like 
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(4)  Moor  49  5, 

1  Co.  176.  a. 
B.  N.  C.  i8x. 
N.  Bend.  39. 

2  Roll  781. 
a  Inft.  67a. 
Owen.  33. 
Raym.  47,  50. 
Bench  in  Keiw. 
108. 

3  Co.  51.  à. 
7  po.  39.  a. 
ilCo.  25.  a. 
Cart.  140. 
Palm-  214, 11  f|. 

»  Rol.  Rep.  68. 
WDy.317.pl.  7. 
B.N.  C.  421. 
Dyer  248.  pi. 78. 
{e)  Brid|m.  136. 
Co.  Lit.  326.  b. 
10  Co.  37.  a, 
{d)  Co.  Lit, 
feu.  36a 
Ca  Lit.  313.  a. 
106.  b. 
SH.  7.  10.  b. 
»i  E.  4.  47.  a, 
Dca.  an4  Stud* 

39»  123' 
6  Co.  41.  b. 
Br.  Con.8a,i35. 
13  H.  7. 23.  a. 
fti  H.  7.  8.  «. 
Br.  Prcrtg.  xoi. 
91  H.  7.  II.  a. 
Plowd.  77.  a. 
91  H.  6.  33.  b. 
I  Co.  56.  a. 
Hob.  170. 
(«)  Co.Lit.  36.b. 
Antea  a.  b 
^/;Dyer248^ 
.pi.  78. 


cafe  between  Villcrs  {a)  and  Beaumont,  in  the  time  of  Q. 
Mary,  which  you  may  now  fee  in  his  Rep.  4  &  5  P.  &  M.  X46. 
And  in  the  cafe  at  bar  the  cafe  is  ftronger,  becaufe  the  aver? 
ment  is  givçn  by  the  faid  a£)t  of  27  H.  8.  by  the  words  in  the 
a£t,  for  the  jointure  of  the  wife  i  and  in  this  cafe  the  Lord 
Dyer  faid  that  the  cafe  of  6E.  6.  {i)  Br.  Dower  69.  was 
mifrcported  ;  for  true  it  is,  that  it  was  refolved,  that  an  eftate 
in  fee-fimple  conveyed  to  the  wife,  was  no  jointurje  within 
the  ftatute,  but  that  is  to  be  intended  within  the  flatute  of  {c) 
II  H»  7.  20.  which  redrains  the  alienation  of  women,  which 
a£l  neither  in  the  letter  nor  in  the  meaning  can  be  intended 
when  a  woman  has  an  eftate  in  fce'fimple  ;  for  to  reftrain  {d) 
fuch  eftate  that  it  fliall  not  be  aliened,  is  repugnant  andagainft 
the  rule  of  the  com.  law,  and  utterly  out  of  the  letter  and  in* 
tention  of  the  a£l  :  but  he  faid,  that  an  eftate  in  fee-fimple 
conveyed  to  a  woman  for  her  jointure,  and  in  fatisfaâion  o£> 
her  dower,  is  a  jointure  within  the  equity  of  the  faid  aâ  of  27 
H.  8.  for  that  is  a  (^)  competent  livelihood  to  the  wife  of  an 
eftate  of  .freehold,  to  take  efte£l  immediately  after  the  death 
of  the  hufband  for  all  the  wife's  life  and  more  :  and  the  Lord 
Dyer  faid,  it  was  fo  refolved  in  Sir  Morris  Dennis's  Cafe, 
which  cafe  is  now  reported  8'£liz  Dyer  (/)  248.  And  he 
(i^id,  that  the  reafon  reported  by  Brook,  that  a  fee-fimple  is  no 
jointure  within  the  faid  aâof  27  H.  8.  is  becaufe  fuch  join* 
tu  re  is  not  mentioned  in  the  ftatute  \  but  that  is  no  reafon  in 
law  for  three  reafons.  i.  Becaufe  the  principal  cafe  at  bar,  and 
divers  other  cafes  put  before,  were  out  of  the  words  of  the  ad» 
and  yet  were  within  the  equity  and  intent  of  the  a£l:.  2.  It 
agrees  with  the  defcription  of  a  jointure  agreed  and  refolved 
before.  3.  He  (aid,  this  eftate  in  fee-GmpIe  was  within  the 
exprefs  letter  of  the  a£t,  for  the  words  of  the  faid  provifoare  ; 
*'  for  tçrm  of  life,  or  othcrwife  in  jointure,"  which  word 
{otherwife)  extends  to  all  other  eftates  conveyed  to  the  wife 
not  mentioned  before  in  the  aâ,  which  areas,  or  more,  bene- 
ficial to  the  wife  than  the  eftates  beforcunentioned,  for  all  other 
eftates  which  are  as  beneficial  to  the  wife,  or  more^  as  the 
çftates  mentioned  in  the  a^,  are  within  this  word  (otherwife  ) 
For  nota^  this  word  (otherwife)  is  not  indefinite,  but  otherwife 
in  jointure  ;  id  tjl  for  a  jointure  which  is  as  much  as  to  fay» 
otherwife,  having  all  the  efFeâ  of  the  incidents  to  a  jointure 
implied  in 'the  faid  five  examples,  or  more  :  and  if  an  efl:ate  for 
life,  in  tail,  or  fee  fimple  is  conveyed  to  ihe  wife  for  her  join- 
lure,  and  ^fter  the  death  of  the  hufband  fhe  is  e^i£led«  (he  fhall 
recover  her  dower  to  the  value  in  the  refidue.'and  fliall  have  but 
An  eftate  for  life,  of  what  eftate  foever  her  jointure  is  hy  an  ex- 
prcfs  provifp  in  the  faid  aft  of  27  H..8.  So  that  upon  cviûion 
no  greater  préjudice  fliaU  accrue  to  the  terre-tenant,  if  the 
jointure  ia  of  any  eftate  of  inheritance,  than  if  it  was  but  only 

for 
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for  term  of  her  life.    And  afterwards  judgment  in  tHe  princi** 

pal  cafe  was  given  againft  the  demandant.     Note  reader,  in 

the  faid  cafe  reported  by  the  Lord  Brook,  it  is  further  laid, 

that  a  devifc  (a)  of  land  by  the  huftand'to  the  wife  by  will,  is  W  ^«>'  V- 

no  bar  of  her  dower»  for  it  is  a  {h)  benevolence,  and  nota  (^)  B.N.  €.421. 

jointure,  A<r  Jujlidar*  as  it  is  there  reported  ;  and  that  is  good  ^^V^^'  ^^'7?* 

law,  if  it  u.  well  underftood.    And  a^  to  thatt  fomc  have  toid,    ^      ^  *•    . 

that  no  eftate  devifed  by  will  can  be  a  jointure  within  27  H. 

S.  for  two  reafons.     i.  That  by  the  ikid  aâ  of  27  H.  8.  the 

whole  e(iate  of  the  feoffees  was  transferred  to  €(fiui  qui  ufe^  and  ^ 

per  cênfiqums  no  land  after  the  making  of  that  a£l  was  devife- 

able  till  the  ftatute  of  32  H.  8.  and  therefore  a  devife  of  land, 

which  then  by  the  law  could  not  he  made,  canQot  be  within 

,the  faid  aâ  of  27  H.  8.    The  other  reafon  was,  becaufe  every 

jointure  intended  within.the  a£lof  27  H.  8.  is  made  and  aflur- 

ed  either  before,  or  during  the  coverture,  as  appears  by  the 

faid  a£l,  but  a  devife  takes  its  eifeâ  after  the  hufband's  death  : 

but  that  neither  of  thefe  is  any  reafon  in  law,  appears  by  the 

refolution  following,  Mich.  38  &  39  £liz.  between  Leak  and  Mich.  $%k^ 

and  Randall  in  the  Court  of  Wards,  it  was  refolved  by  the  two  fj^'^^^^^.i'^^^ 

Chief  Juftices,  fsT  tot^  cur'  that  if  a  man  devifcs  land  to  his  Curia  Warco-  * 

wife  for  term  of  hçr  life  {c)  generally,  it  cannot  be  averred  to  'um. 

be  for  the  jointure  of  the  wife,  and  in  fatisfei£lion  of  her  dower,  winch^iV^^ 

for  two  reafons.     i.  Becaufe  a  devifc  implies  a  confideration  cawiy  '214.  ' 

in  Jtfelf,  and  therefore  as  a  devife  cannot  be  averred  to  be  to  the 

ufeof  another  than  of  the  de vi fee,  unlefs  it   is  expreiTed  in 

the  will,  no  more  can  a  devife  be  averred  to  be  for  a  jointure, 

unleCs  itisfoexprefled  in  the  will.     But  as  it  is  faid  in  the 

faid  cafe  of  6  £•  6.  it  (hall  be  taken  for  a  benevolence,  and  fo 

is    the  £iid   cafe  of  6  £.  6.  to  be  iniended.     2.  The  whole 

will  concerning  lands  by  the  ilatutes  of  3a  &  34  H.  8.  ought  to 

be  in  writing,  and  no  averment  ought  to  be  taken  out  of  (d)  (jj  ^  co.  6S.  t. 

the  will,  which  cannot  be  coJleûed  by  the  words  contained  L»tch.  42.  jenic. 

in  the  ynïL  But  if  a  man  devifes  land  to  a  woman  for-terra  of  ^f:"^'  '  ^5-  C'*»- 

her  life,  or  in  tail,  &c.  for  her  jointure,  and  in  fatisfa£lion  of  Moor  %zi 

her  dower,  it  was  refolved  that  it  is  a  jointure  within  thea£b  »  Buift.  177,17s. 

of  27  H.  8.  for  as  an  eftate  for  life  made  to  a  woman  for  her  q^jJ-  '^^5- 

jointure  before  marriage,  when  (he  is  not  his  wife,  is  within  Lit.  Ri^Igg. 

the  equity  of  the  faid  aâ,  fo  an  eflate  for  life,  devifed  to  a  Hutt.Arf.49,50. 

woman  for  her  life,  which  takes  cffedl  after  his  death,  when  ^  Lj^^'o"^'*' 

the  marriage  is  diifolved,  is  alfo  within  the  equity  of  the  faixl  *^^* 

aâ,  for  fuch  eftate  well  agrees  with  the  intent  of  the  makers 

of  the  faid  aj£?  of  27  H.  8.  and  with  the  (aid  defcription  of  , 

a  jointure  made  by  the  Juftices  in  the   faid  cafe  of  Vernon. 

And  ahho'  land  was  not  devifeable  until  32  H.  8.  yet  it  is  fre-  W  ^^""J-  »*7«- 

quent  in  our  books,  that  an  aâ  made  of  {i)  Jate  time  (hall  be  ^l^,' go6^  jq.* 

taken  within  the  equity  of  an  aâ  made  long  time  before.  As  the  2  Browni.  115.* 

ftatute  ^l^-  Ei'«-  »77- 
ijooea  i88,3Si. 
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ilatute  of  Marlebridge,  which  was  made  anno  52  H.  3.  gave  the 
ward  (hip  of  the  heir  of  the  tenant  who  held  by  knight's  fer^ 
vice,  notwithihnding  a  feoffment  made  by  coliufion)  at  which 
time»  and  for  200  years  and  more  after,  tliat  is  to  fay,  until 
the  (lat.  of  {a)  4H.  7.  c.  17.  which  gave  the  wardftiipof  thé 
heir  oi  cijiui  que  ufty  the  heir  of  cejiui  que  ufe  was  not  in  ward  ; 
and  yet  it  is  held  in  27  H.  8*  9.  a.  b.  that  \{  cejiui  que  ufe  after 
the  ftatutcof  {a)  4  H.  7.  makes  a  feoffment  in  fee  by  collu- 
fion  to  defjaud  the  lord  of  his  ward,  it  is  taken  within  the 
equity  of  the  ftatute  of  Marlebridge.  Alfo  the  ftatute.  de 
Donis  Conditionalibus  made  13  E.  i.  as  to  the  warranty  of  ten- 
ant in  tail  with  aflcts  is  taken  within  the  {b)  equity  of  the  flat, 
of  Gloucefter,  cap.  3.  made  anno  6  E.  i.  as  it  is  held  in  1 1  E. 
2.  garr.  Stath.  &  (38)  43  E.  3.  23.  b.  For  Formedon  in  Difcender 
was  given  in  lieu  of  a  Mortdancefter.  So  that  the  ftatute  of 
Weft.  2.  cap.  25.  made  1 3E.  i.  gave  a  certificate,  but  gave  no 
adjournmentybut  (r)  adjournment  is  taken  byequity  of  theftat.of 
Magna  Charta^  cap.  1 3.  made  q  H.  3.  as  it  is  held  12  H.  4. 9.  b.  So 
the  ftatute  of  7  R.  2.  gave  affife  in  confinio  Comitaiûs;  and  (d) 
Redlffi/fin  taken  by  equity  of  the  ftatute  of  Merton,  c.  3.  made 
20  H.  3.  vide  I  E.  3.  25.  b.  &  12  Eliz.  Dyer  289.  ThcBifliop 
(/)  of  London  being  one  of  the  High  Commifiioners,  by  force 
of  the  a£k  of  i  Reg.  Eliz.  was  tranflated  to  the  Archbifiioprick 
of  York,  yet  his  authority  remained  by  force  of  the  aft  made 
anno  i  E.  6.  cap.  7.  and  with  this  refolution  (/)  in  Leak's  cafe 
aforefaid,  agrees  the  cafe  reported  by  the  Lord  Dyer,  5  Reg* 
Eliz.  220.  (g)  A  man  feifed  of  certain  land  in  fee,  held  in 
focage,  and  of  other  land  in  tail  held  in  capitis  devifed  by  his 
will  in  writing  the  third  part  of  all  his  lands  to  his  wife  in  re- 
compence  of  her  dower,  and  died  ;  the  wife  entered  into  the 
third  part  of  the  land  in  fee  fimple;  and  it  was  refolved, 
that  it  ftiould  be  a  bar  of  her  dower  by  the  faid  aft  of  27  H.  8- 
in  curia  wardorum.  Note  reader,  a  good  difference,  and  all 
the  opinions,  which  feem  to  difagree,  well  reconciled, 

Know  reader,  that  by  fubtil  and  finifter  counfel,  an  evafion 
out  of  the  faid  zGt  of  27  H.  8.  (as  was  intended)  was  devifed, 
how  women  might  have  jointures  and  dowers  alfo  notwith- 
ftanding  the  faid  aâ,  and  the  invention  was  fuch  :  one  Chrif- 
tian,  who  was  the  wife  of  one  Richard  Mellesof  the  county 
of  Suffolk,  had  a  jointure  made  of  an  houfe  and  certain 
land  in  Stoke  Naylond  in  the  /ounty  of  Suffolk,  to  her  huf- 
band  and  her,  and  to  the  heirs  of  the  body,  of  the  huf- 
band,  by  one  John  Melles,  uncle  of  the  faid  Richard  ;  which 
Richard  was  feifed  in  fee  of  divers  other  lands  in  the  fame 
town,  and  afterwards  Richard  died  ;  the  wife  with  certain  of 
her  friends  of  her  confederacy,  in  a  fecrct  manner  entered  in- 
to the  faid  tenements  conveyed  to  her,  and  claimed  them  for 
her  jointure  and  yet  waived  the  pofleflion,  and  brought  a  writ  of 

dower 
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dower  to  be  endowed  of  the  whole»  as  well  of  tbût  which  was 
affigned  to  her  for  her  jointure  as  of  the  refidue  of  her  huf- 
band's  lands  and  tenements,  and  had  a  full  third  part  of  the 
whole  (accounting  the  land  conveyed  to  her  for  her  jointure  to 
be  parcel)  afllgned  to  her  by  the  Sheriff  for  her  dower  (not 
knowing  the  praâtce)  only  out  of  the  faid  refidue:  and  when 
ihe  had  her  dower,  then  (he  openly  entered  into  the  faid  houfe 
and  land  conveyed  to  her  for  her  jointure,  which  was  held  out 
by  Tho.  Purflow,  the  terre*tenant,  and  afterwards  (he  married 
one  John  Sharp,  who  brought  an  aâion  of  trefpafs  againft  the 
faid  7^ho.  Purflow,  for  a  trefpafs  done  10  June,  anno  i8£liz, 
in  the  houfe  and  land  conveyed  in  jointure.  And  Purflow,  by 
the  advice  of  one  of  the  Inner-Temple  pleaded  the  feoffment 
of  the  faid  Richard  to  him  and  juftified.  To  which  the  plain- 
tiflFs  replied,  that  before  Richard  had  any  thing,  the  faid  John 
was  feifed,  and  gave  to  her  and  her  hufband  ut  fupra.  To 
which  the  defendant  rejoined,  that  the  eftate  made  to  Richard 
and  Chriftian,  was  for  the  jointure  of  Chriftian,  and  that  after 
tbe  death  of  her  hufband,  and  before  the  trefpafs,  (he  brought 
a  writ  of  dower  againft  the  defendant  then  tenant  of  all  the 
land  whereof  her  hufband  was  feifed,  and  demafided  the  third 
part  of  all,  recovered,  and  had  execution  out  of  the  refidue, 
and  averred,  that  the  houfe  and  land  which  was  parcel  of  the 
land  conveyed  to  her  for  her  jointure,  was  no  part  of  the  land 
affigned  to  her  for  her  dpwer.  To  which  the  plaintiffs  fur- 
rejoined,  that  the  faid  Chriftian  after  the  death  of  her  hufband, 
and  before  the  writ  of  dower  brought,  entered  into  the  faid 
houfe,  claiming  it  for  her  jointure.  To  which  the  defendant 
by  way  of  rebutter  faid,  that  to  fay  that  the  faid  Chriflian  after 
the  deatb  of  her  hufband,  and  before  the  writ  brought  had  en» 
tered,  they  .(hould  not  be  admitted  agalnfl  the  faid  record  of 
recovery  in  the  faid  writ  of  dower:  upon  which  the  plaintiffs 
demurred  in  law,  and  it  was  argued  by  the  plaintiff's 
counfel,  that  firfl,  this  bringing  of  the  writ  of  dower,  cannot 
be  any  waiver  of  the  eflate  of  fhc  wife,  becaufe  by  the  entry  of 
the  wife,  flie  has  agreed  to  the  faid  eflate,  and  was  aâually 
feifed  ;  and  therefore  (lie  cannot  afterwards  waive  and  diveft  it 
Out  of  her  by  the  bringing  of  the  faid  writ  of  dower.  To  which  , 

it  was  anfwered  by  the  defendant's  counfel,  that  admitting  the 
viCe  cotilcl  not  waive  it,  yet  the  might  well  bar  and' conclude 
herfelf  from  claiming  the  faid  eftate,   and  in  this  cafe  ftie  had  [a)  x  Roll.  862. 
{a)  eftopped  herfelf  to  claim  any  eftate  in  the  houfe  and  land, 
in  which,  &c.  For  when  fhe  brings  her  writ  of  dower,  and  has  r^^Cr.Elu.iiS. 
(^)  judgm.  to  havethethirdpartof  the  whole,  hy  that  {he  afiirms,  J38,**oweii*i54! 
that  fhe  has  only  titleofdower,and  per  confequtm  no  eftate /r^^fhc 
is  eftopped  to  claim  any  eftate  in  any  part  of  that  whereof  flie 
has  demanded  byher  writ  to  beendo^ved  ;  as  if  thehufb.  difcon- 
tittue$  the  wife's  land,  ayd  dies,  aud  the  wile  brings  a  writ  of  dower 

againft 
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againft  the  dircontlnuee,  and  recovers  the  third  part,  Che  is 
(a)  Owen  154      thereby  eftopped  to  bring  a  {a)  mi  in  vija,  for  by  her  writ  of 
FfNiB'.*i94.b,  «•owcrlhc  claimed  title  of  dower  only,  and  thereby  (he  fliall 
be  eftopped  to  ckim  any  other  right  by  a  cut  in  vita:  vidt  10 
E.  3-  Double  Plea.  8.  20  E.  3.  Scirt  facias  13.  F.  N.  B-  194.. 
17  Air.  3.  Acceptance  of  dower  by  deed  indented,  concludes 
the  wife  of  her  right,  vide  iiH.  7. 20.  b.    So  if  (he  had 
{h)  I  Roll.  86a.    brought  her  writ  of  dower  to  be  {b)  endowed  of  the  reGdue  only, 
and  bad  recovered  her  dower  thereof,  (he  (hould  be  eftopped 
to  claim  any  eftate  in  the  (aid  houfe  and  land  (p  conveyed  to 
her  although  (he  had  entered  before  \  for  by  the  bringing  of 
her  writ  of  dower  to  be  endowed  of  the  rcfidue,  (he  has  taéti 
affirmed,  that  (he  has  not  agreed  to  any  jointure  made  to  her  ; 
*  for  then  (he  cannot  bring  any  writ  of  dower  by  the  faid  aâ  of 

27  H.  8.  And  if  the  law  (hould  be  otherwi(e,  great  incon- 
venience would  enfue,  which  by  no  induftry  or  policy  can  be 
prevented,  as  appears  before  :  and  for  thefe  reafons  it  waaicon- 
cluded,  that  the  plaintiffs  were  in  any  cafe  concluded  from 
claiming  the  (aid  houfe  and  land  which,  &c»  ^9d  fuit  €ên^ 
iiffiumptr  Sir  Chriftopher  Wray,  Chief  Juftice,  Sir  Thomas 
Gawdy,  tif  totam  Curiam.  Nota  reader,  Simplicitas  i/i  ligHus 
(0  4  Co.  41.  b,    arnica^  bf  {c)  mmia  fubtilitas  in  jun  nprêbatur. 

3  Bolft.  65. 

[See  2Blackft.    Com.  clu  8.  foL  1369   1379  138*   how 
dower  mdy  be  barred  or  prevented.]] 


B  EVIL'S 


Part  IV^ 


B    E    V   I    L's    Cafe.      ^'^-'^'^^ 

Mich.  27  &  28  Eliz.  Rot.  1739. 
In  the  Common  Pleas- 


Cornwall  ff.  lyTICHOLAS  FRANCIS,  was  attached  by  the  RcpUwJi. 

J^  writ  of  the  ladjr  the  Qgecn,  of  fécond  de- 
liverancei  to  an fwer  to  Walter  Parker  of  a  plea,  wherefore  he  Seethedefimiîort 
took  the  cattle  of  him  the  faid  Walter,  and  them  unjuftly  de-  ^^^^^  ^[  jf 
tained  againft  gages  and  pledges,  &c«  And  whereupon,  the  ance  in  Dyu  4u 
faid  Walter,  by  Francis  Eyrman,  his  attorney,  complaineth,  b. 
that  the  aforefaid  Nicholas,  on  the  30th  day  of  Oâober,  in 
the  15th  year  of  the  reign  of  the  lady  the  now  Queen,  at  Tal-' 
Ian,  in  a  certain  place  called  Newton,  took  the  cattle,  that  is 
to  fay,  two  oxen  of  him  the 'faid  Walter,  and  them  unjufliy 
detained  againft  gages  and  pledges,  until,  &c.  whereupon  he 
faith  that  be  is  injured,  and  hath  damage  to  the  value  of  20 
pounds,  and  thereof  he  bringe^h  fuit,  &c.  And  the  aforefaid 
Nicholas,  by  William  Leigh  his  attorney,  cometh  and  defend* 
eth  the  force  and  injury  when,  &c.  And  as  Bailiff  of  John  Cotnlscnve, 
Bevtl,  £fq.  doth  well  acknowledge  the  taking  of-the  cattle 
aforefaid,  in  the  aforef.  place  in  which,  &c.  and  judly,  &c« 
Becaufe  he  faith,  that  the  fame  place  called  Newton,  in  which 
it  is  ftippofed  the  taking  of  the  cattle  aforef.  to  be  done,  doth 
contain»  and  at  the  &id  time  of  the  taking  of  the  cattle  aforef. 
fuppofed  to  be  done,  did  contain  in  itfelf  20  acres  of  land  with 
the  appurtenances,  in  Tallan  aforef.  -  and  that  long  before  the 
aforef.  time  when,  &c.  one  Robert  Smith  the  elder,  Efq.  was 
feifed  of  the  faid  20  acres  of  land  with  the  appurtenances^  in 
bisdemefne  as  of  fee,  and  held  the  faid  20  acres  of  land  with 
the  appurtenances  of  the  aforef.  John  Bevil,  as  of  his  manor 
of  Kelrgathy  in  the  county  aforef.  by  knight's  ferrice,  that  is  to 
fay,  by  homage«  fealty,  andefcuage  to  the  lady  the  Q.  when  it 
ihould  happen  42  (hillings  ;  aird  when  more,  more,  and  when 
lefs,  lefs;  and  alfo  by  the  fervice  of  doing  fuit  at  the  court  of  him 
the  faifl  John,of  his  manor  aforef.  twice  bythe  year,that  is  to  fay^ 
once  within  oncmonth  next  after  thefeallofSt.  Mich,  the  Arch* 
angel,  and  again,  within  one  mdnth  next  after  thefeail  of  £a(ler 

in 
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in  every  year,  at  that  itianor  holden,  of  which  ferviccs,  the 
aforef.  John  Bevil  was  feifecLby  the  hands  of  the  aforef  Rob. 
Smith  the  elder,  as  by  the  hands  of  his  very  tenant,  that  is  to 
fay,  of  the  homage,  fealty,  efcuage  and  fuic  of  court,  as  of 
fee  and  right  ;  and  that  afterwards  the  aforef.  Rob.  Smitii  thd 
elder  died  feifed  of  the  aforef.  20  acres  of  land  with  the  ap- 
purtenances. After  whofe  death,  the  aforef.  20  acres  of  land 
with  their  appurtenances  defcended  to  one  Rob.  Smith,  as  fon 
and  heir  of  the  afoief.  Rob.  Smith  :  bv  which  the  fald  Rob« 
Smith  the  fon,  before  the  faid  time  when  &c.  entered  into 
the  aforef.  20  acres  of  land  ^ith  the  appurtenances,  and  was 
feifed  thereof  in  his  demefne  as  of  fee  ;  and  becaufe  the  hom- 
age of  the  aforef.  Robert  the  fon  at  the  aforef.  time  when  &c. 
to  the  aforef.  John  Bevil  was  behind  not  done,  the  faid  Nicho^ 
las  as  Bailiff  of  the  faid  John  Bevil  doth  well  avow  the  taking 
of  the  cattle  aforef.  in  the  aforef.  place  in  which  &c.  and 
juftiy  &c.  for  that  homage  fo  undone,  as  in  the  lands  of  the 
(aid  John,  in  form  aforef.  holden,  &c.  and  upon  the  aforef. 
Robert  the  fon,  as  upon  the  very  tenant  of  the  aforef.  John 
Bevil,  and  within  his  fee  and  lordfhip,  &c.  And  the  stforeC 
Plet  în  bir  to  Walter  faith,  that  long  before  the  faid  time  of  the  taking  of 
the  Cosnixaoce.  the  cattle  aforef.  done,  the  faid  Rob.  Smith  the  fon  was  feifed 
of  the  aforef.  20  acres  of  hnd  with  the  appurtenances,  in 
Tallan  aforef.  called  Newton,  in  his  demefne  as  of  fee;  and 
being  fo  feifed  thereof,  before  the  time  of  the  taking  aforef. 
clone,  that  is  to  fay,  on  the  24th  day  of  January,  in  the  13th 
year  of  the  reign  of  the  faid  lady  the  now  Queen,  at  Tallan 
aforef.  (among  other  things)  demifed  the  aforef.  20  acres  of 
land  with  the  appurtenances,  to  him  the  faid  Walter,  to  ha?e 
to  the  (aid  Walter  and  his  affigns,  from  the  aforef,  24th  'day 
of  January  in  the  year  aforef.  unto  the  end  of  the  term  of  five 
years  from  thence  next  followiog  and  fully  to  be  complete  and 
ended  :  by  virtue  of  which  demife,  the  faid  Walter  entered 
into  the  aforef.  20  acres  land  with  the  appurtenances,  and  was, 
end'  yet  is  thereof  poflefled,  the  revcrfion  thereof  after  the 
term  aforef.  ended,  to  the  aforef.  Rob.  Smith  the  fon  and  his 
heirs  expeâant  ;  without  which  Rob.  the  fon,  the  faid  Water 
cannot  anfwer  to  the  avowry  aforef.  of  the  faid  Nicholas,  nor 
Note,  that  If  he  the  plea  thereof  bring  into  judgment:  and  prays  aid  of  tho 
in  the  rcvwfion  aforef  Rob.  Smith  the  fon,  who  is  prefeni  here  in  court  in  his 
J^llî  hrmW'thit  proper  perfon,  and  freely  joins  himfelf  to  the  faid  Walter  in. 
a  writ  of  fum-  aid  againft  the  aforef.  ^ficholas,  in  the  plea  aforefaid,  &c. 
mont  ought  to  ^uj  xx^oti  this,  as  wcH  the  faid  Walter,  as  the  aforef.  Robejrt 
h!rrlu*ihe  Smith  the  fon,  who,  &c.  fay  that  the  aforef.  Nicholas,  for  the 
tenant.  reafon  before  alledged,  ought  not  to  avow  the  taking  of  the  cat* 

tie  aforef.  in  the  faid  place  in  which,  ^c.  to  be  juft;  becaufe 
proteding,  that  the  aforef  Rob  Smith  the  fon,  did  not  hold  the 
aforef  20  acres  of  land  with  the  appurtenances^  called  New- 
tons 
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ton  in  Tallan  aforefaid,  of  the  aforefaid  }.  Bevll,  as  of  his 
manor  of  Keligath  by  knight's  fcrvice,  that  is  to  fay,  by  ho- 
mage, fealty»  and  efcuage,  to  the  lady  the  Queen,  when  it 
(hoiild  happen,  42  (hillings,  and  to  more,  more,  and  to  lefs,  ' 

Icfs,  &c.  As  alfo  by  the  fcrvice  of  doing  fuît  at  the  court  of 
the  faid  John  Bevil,  of  his  manor  aforefaid  twice  by  the  year,  , 

that  is  to  fay,  once  within  one  month  after  the  feaft  of  St. 
Michael  the  Archangel,  and  again  within  one  month  after  ihe 
feaft  of  Eafter  in  every  year,  at  that  manor  to  be  holden,  as 
the  aforefaid  Nicholas  above  hath  alledged  ;  for  plea  he  faith, 
that  the  aforefaid  John  Bevil  never  was  feifed  of  the  aforefaid 
fervicesy  as  the  faid  Nicholas  above  hath  alledged,  and  this 
they  are  ready  to  vérifie,  wherefore  inafmuch  as  the  faid  Ni- 
cholas above  acknowledget  h  the  taking  of  the  cattle  aforefaid, 
in  the  aforefaid  place  in  which,  &c.  the  aforefaid  Walter  and 
the  aforefaid  Robert,  who,  &c.  pray  judgment  and  their  da* 
mages,  by  the  occafion  of  the  taking,  and  unjuftly  detaining 
of  the  cattle  aforefaid,  to  the  faid  Walter  to  be  adjudged  ;  and 
the  aforefaid  Nicholas,  as  before  faith,    that  the  aforefaid  RepUcatS<Hi« 
John  Bevihwas  feifed  of  the  aforefaid  fervices,  by  the  hands 
of  the  aforefaid  Rob.  Smith  the  father,  as  by  the  hand  of  his 
very  tenant,  as  he  hath  above  alledged  ;  and  of  this  puts  him- 
felf  upon  the  country  5   and  the  aforefaid   Walter,  and  the 
aforefaid  Robert  Smith  the  fon,  who,  &c.  likewife  ;  therefore 
it  IS  commanded  to  the  Sheriff,  that  he  caufq  to  come  here 
from  the  day  of  St.  Martin,  in  15  days,  12,  &c.  by  whom, 
&c.  and  who  neither,  &c.  to  recognize,  &c.  becaufe  as  well, 
&c.  procefs  againft  the  jurors,  to  try  the  iflue   aforefaid,  is 
continued  until  15  days  of  Eafler,  in  the  igth  year  of  the 
reign  of  Q^Eliz  unlefs  the  juftices  afligncd  to  take  the  aflifes 
in  the  county  aforefaid  by  the  form  of  the  (latute,  &c.  upon 
Monday,  in  the  5th  week  of  Lent  in  the  faid  19th  year  (hall 
firft  come  \  at  which  afTizes,  the  verdiâ  was  given  as  fot- 
loweth.     The  jurors  fay  upon  their  oath,  that  the  within 
named  John  Smith  the  father,  held  the  tenements  aforefaid 
with  the  appurtenances,  called  Newton,  of  the  within  named 
John  Bevil,  as  of  the  within  written  manor  of  Keligath,  by 
knight's  fervice  within  written  ;  and  that  the  faid  John  Bevil 
was  feifed  of  the  fealty  and  fuit  of  court  only,  parcel  of  the 
fervices  within  written,  by  the  hands  of  the  aforefaid  Robert 
Smith  the  father,  as  by  t,he  hands  of  his  very  tenant.    But 
whether  the  aforefaid  feifin  of  fealty,  and  fuit  of  court  aforefaid, 
be  a  good  and  fufficient  feifin  of  the  whole  fervices  within  writ- 
ten, or  not,  the  jurors  are  altogether  ignorant,  and  pray  there- 
fore the  advice  and  difcretion  of  the  Juftices  aforef.    /^nd  if 
upon  the  whole  matter  aforef.  in  form  aforef.  found,  it  fhall 
feem  to  the  fame  juftices,  that  the  aforef.  feifin  of  fealty  and 
fuit  of  court,  be  not  a  good  and  fufficient  feifin  of  the  whole 
fervices  aforefaid,  then  the  jurors  fay  upon  their  oath,  that 
the  aforefaid  John  Bevil  was  not  feifed  ot  the  within  written 

fervices^ 
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Icrvices  by  tlic  hands  of  the  aforefaid  Rob.  Smith  the  father, 
as  by  the  hand  of  his  very  tenant,  as  the  faid  Walter  hath 
iv^ithin  alledged»  and  then  theyaftefs  the  damages  of  him  the 
faid  Walter,  by  occafion  of  the  taking,  and  unjuftly  detaining 
of  the  cattle  aforefaid,  befides  his  cofb  and  charges  by  him 
about  his  fuit  in  this  behalf  expended^  to  12  pence,  and  for 
his  cofts  and  charges  to  40  fliillings,  and  if  upon  the  whohe 
matter  aforefaid,  it  (hall  feem  to  the  Juftices,  that  the  faid 
feifin  of  fealty,  and  fuit  of  court  aforefaid,  be  a  good  and  fuf* 
ficient  feifin  of  the  whole  ifervices  within  written,  then  the 
faid  jurors  fay  upon  their  oath  aforefaid,  that  the  faid  John 
Bevil  was  fcifed  of  the  fcrvices  within  written,  by  the  hands 
of  the  aforefaid  Robert  Smith  the  father,  as  by  the  hands  of 
his  very  tenant,  as  the  aforefaid  Nicholas  hath  within  alledged. 
And  then  they  aflefs  the  damages  of  the  faid  Nicholas,  by 
occafion  of  the  premifes,  bcfidcs  his  cods  and  charges  by  him 
about  his  fuit  in  this  behalf  expended  to  J2  pence,  and  for 
his  cods  and  charges  to  40  (hillings.  And  bccaufe  the  Juf- 
tices here  will  advife  themfelves  of  and  upon  the  premifes  be- 
fore they  give  their  judgment  thereof,  day  is  given  to  the  parties 
here,  until  in  the  Morrow  of  the  Holy  Trinity,  to  hear  their 
judgment  thereof,  becaufe  the  fame  ju/liccs  here  thereof  arc 
not  yet,  &c.  And  fo  the  plea  aforefaid,  continued  until  the 
Morrow  of  the  Holy  Trinity,  in  the  a^th  year  of  Queen  EH- 
2abeth,  on  which  day  judgment  was  given  as  followeih.  .At 
'Ufbich  day,  here  cometh  as  well  the  aforef.  Walter  Parker,  by 
his  attorney  aforefaid,  as  the  aforefaid  Nicholas  Francis,  by 
William  Aylefbury  his  attorney.  Anc^  upon  this,  the  pre- 
mifes being  fcen,  and  by  the  Juftices  here  fully  underftood, 
it  feemeth  to  the  Juftices  here,  that  the  aforefaid  feifin  of 
fealty,  and  fuit  of  court  aforefaid,  is  a  good  and  fuflîcîent  feiGa 
of  the  whole  fcrvices  aforefaid  ;  therefore  it  is  confidered,  that 
the  aforefaid  William  Parker,  take  nothing  by  his  writ  afore* 
faid,  but  be  in  mercy  for  his  faife  clamour,  and  that  the  aforef. 
Nicholas  Francis,  thereof  go  without  day,  and  thnt  he  have 
a  retorn  of  his  cattle  aforef.  to  be  kept  by  him  irreplegible  for 
ever,  Sec.  It  is  alfo  confidered,  that  the  aforefiiid  Nicholas 
Francis  recover  againft  the  aforefaid  Walter  Parker,  his  da- 
mages aforefaid  to  41  (hillings,  by  the  faid  jurors  in  form 
aforefaid  affefted,  as  alfo  13I.  to  the  faid  Nicholas^  at  his 
requcft  for  his  cofts  and  charges  aforefaid,  by  the  court  here  of 
Increafe  adjudged,  which  damages  in  the  whole  do  amount  to 
ijl.  &IS.  &c. 
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Mich.  17  &  i8  Eliz.  Rot.  1739. 
In  the  Common  Pleas, 

Expôfitkmof  tkc 

In    Replevin.  .    .         ^}til!«"ifr 

BETWEEN    Walter   Parker,   plaintiff,    and    Nicholas  Anderf.  57, 58. 
Frauncis,  defendant,  for  taking  of  his  cattle  in  Talian  in 
the  county  of  Cornwall,  in  a  place  called  Newton  ;  the  defcn-  Seifinof  Fealty 
dant  made  conufans  as  Bailiff  to  John  Bcvil,   Efq.  by  reafon  gc^yfjctf  **^** 
that  the  place  where,  &c.  contained  20  acres,  whereof  one 
Robert  Smith   was  feifed   in  fee,  and  held  them  of  the  faid 
John  Bevil,  as  of  his  manor  of  Keligath  in  the  faid  county,  by 
knight's  fervice,  viz.  by  homage,  fealty,  and  '^fcuage,  faL 
when  efcuage  runs  to  40s.  40s.  and  when  to  more,  more;  TowhttRent 
and  when  to  lefs,  lefs  ;  and  by  fuit  of  court   i?is  per  annum^  of  '"^^  ^^'J^*  Jjl! 
which  fervices  he  was  feifed  by  the  hands  of  the   faid  Robert  extend,  &«• 
Smith,  as  by  the  hands  of  his  very  tenant,  and  made  conufans 
for  homage  :  and  iffue  was  taken  that  the  faid  John  Bevil  nun* 
quam  fuit  feifetus  de  prad*  fervitiis^  prout   the   faid  Nicholas 
had  alledgcd.     And  the  jury  gave  a  fpccial  verdift,  that  the 
faid  John  Bevil  was  feifed  of  the  fealty  only,  &c.     And  if  the 
feifm  of  fealty  was  a  fufEcient  feifln  of  all  the  fervices  was  the 
doubt,  which  the  jurors  referred   to  the  confideration  of  the 
court.     And  this  point  was  made  one  of  the  principal  points 
in  the  Serjeant's  Cafe,  which  was  argued  by  Popham,  Rhodes, 
Fcnner,   bhute  and  Gawdy,  Serjeants,  and  Windham  and 
Anderfon  the  Queen's  Serjeants,  Pafch,  2»  Eliz.   the  record 
and  pleading  of  which  Serjeant's  cafe  is  entered,  Hil.  20  Eliz. 
Rot.  1745.  And  this  cafe  at  bar  was  many  times  argued  in  the 
timeof  Sir  James  Dyer,  and  after  his  death,  after  manyargum. 
at  the  bar  and  bench,  was  adjud«[ed,  by  Anderfon,  Ch.JuJtice,  ^  %  coLît  6Sal 
Mead,  Windham,  and  Periam,  that  the  fcifin  of  the  fealty  45  £.3.18, a. 
was  {a)  fcifin  of  all  the  faid  fervice?,  and  therewith  agree  Hr.Av0w.a4, 51, 
44  E.  3.  ii.b.  8H.  6. 16.  and  th€  reafon  v/as,  that '^hen  the  s'h.  e'^iT."^/' 
Vol.  II.  P  •  •     tenant  P01Û4  s.  b. 
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(a)  Lit.  feft.gi. 
Co.  Lit«  67.  b. 


(A)44E.3.il.b. 
Co.  Lit.  68.  B- 
45  E  3.  a8.  ». 
Br.A.f«w.  24>5a. 
Fiw.  Afow.  71. 
8  H.  6.  17.  b. 
Antea  8.  a. 
{c)  %  Biownl.  99. 
I.it.fea.  85. 
Co.  Lie.  68.  a. 
é4.a. 

Id)  %  Brownl.99. 
Co,  Ut.  68.  «• 
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^(t)  41E.  3.  a6.a. 
Fn»,  Ayow.  67- 
«7Air5i. 
Br.  Diftr.  34» 3^* 
29  E.  3.  24. 1. 
a  Inft.  1069  107. 
1  Rol.  674« 
Fits.  Avow.i5o« 
a  Btownl.  90. 
%i  Co.  44.  a. 

13  Co.  2. 

r/y  9  Co.  35.  a. 

Hntt.  lO. 

Winch  31. 
lo  H.  7.  15.  «. 
Co.  Lit.' 153.  a. 
S'S-  »• 


Cg)  Go.  Lit.  68. 
a* 


(l)  2  Roll.  462. 
{;)  Kcilw.  3.  b. 


tenant  does  fcalty,  he  takes  a  corporal  oath,  that  he  will  be 
faithful  and  true  to  the  lord,  and  bear  faith  {a)  to  him  for  the 
tenentients  which  hç  claims  to  hold  of  him  ;  and  that  he  will 
lawfully  do  the  cufloms  and  fcrvices  which  he  ought  to  do»  fo 
that  the  doing  of  this  fervice  (by  which  he  fwears  to  do  ill 
fcrvices)  is  fufEcient  (^)  fcifm  of  all.  And  true  it  is  that. 
Littleton  fays,  that  homage  is  the  (c)  mod  honourable  fervice, 
and  the  mofl  humble  fervice  of  reverence  that  a  freeholder  can 
do  to  his  lord;  but  alfo  it  is  true,  that  fealty  is  a  more  {d) 
facred  fervice  than  homage  ;  for  that  is  done  upon  oath,  and 
the  other  not  ;  and  it  is  to  be  obferved,  that  thefe  words  /cii. 
(will  be  faithful  and  true  to  him,  and  bear  faith  to  him  for  the 
tenements  which  he  claims  to  hold  of  him)  are  alio  parcel  of 
the  words  in  doing  of  the  fervice  of  homaee,  and  feifin  of 
part  of  any  fervice  is  feifm  of  the  whole,  as  after  appears.  And 
that  is  the  reafon  that  the  law  makes  fo  great  account  of  the 
feifin  of  thefe  fcrvices  of  homage  and  (ealty;  fo^  the  feifin  of 
them  (becaufe  h  is  the  feifin  of  all  other  fei  vices)  is  fo  ineftim* 
able  in  law,  that  do  diftrefs  for  them  of  any  goods  orchattels 
(of  what  value  foever)  is  in  judgment  of-law  {e)  excefllve  ;  and 
although  the  lord  often  didrains  for  them,  fo  that  the  tenant 
cannot  till  his  land,  yet  the  tenant  (hall  not  have  aflife  de  mul- 
tiplici  diftriuioney  as  tie  (hall  have  for  rent  or  other  profit»- 
Vidi  28  AflT.  50.  II  H.  4.  2.  a.  42  E.  3.  26.  a.  Br.  Diftrefe  8o. 
And  in  this  cafe  thefe  points  were  alfo  refolved.  i .  That  feifin 
of  fuperior  fervice  is  (fj  feifin  of  all  inferior  fcrvices  which  are 
incident  to  it;  as  feifin  of.efcuage  is  feifin  of  homage  and 
fealty,  and  feifin  of  homage  is  feifin  of  feahy>  and  feifin  of  the 
rent  is  feifinjof  the  fealty  where  the  feigniory  is  by  fealty  and 
rent,  vide  3£.  2.  Avowry  i88.  5E.  2.  Avowry  209.*  çE.  2. 
Monftrans  des  faits  i^  I,  19  E.  2.  Avowry  224.  7  £.  4.  28  & 
29.  13E.  3.  Avowry  103.  21  E.  3.  Avowry  115.  27  H.  8. 
21.  a.  Pafch,  I  &  2  Ph.  Mar.  in  Communi  Banco^  Rot.  329.  It 
was  adjudged,  that  where  the  feigniory  is  by  fealty  and  rent, 
that  feifin  of  the  rent  is  feifin  of  the  fealty,  and  fo  is  the  book 
adjudged  in  29  £.  3. 31.  a.  and  with  that  agrees  3  E.  2.  A- 
Towry  188.  2.  It  was  refolved,  thai  the  doing  of  homage  is 
(g)  feifin  for  all  fervices,  as  well  inferior  as  fuperior,  becaufe 
in  doing  of  homage,  he  takes  upon  him  to  do  all  fervices,  and 
therefore  his  fervice  is  fufiScient  £^ifin  of  all  the  fervices.  And 
therewith  agrees  13H.  4  5.  b.  feifin  of  homage  is  feifin  of 
efcuage,  which  is  fuperior,  and  of  relief,  which  is  inferior, 
22  AiT.  66  payment  of  i  d.  in  the  name  of  attornment  of 
the  whole,  may  be  fufficient  feifin  of  (A)  4  rents,  -  2.  That 
feifin  of  rent,  or  (t)  fuit,  or  other  fervice  wnich  is 
annual,  is  fufficient  feifin  of  efcuage,  homage,  fealty» 
ward,    relief,    hcriot- fervice,    fervice    to    cover    the   hall 
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of  the  chief  houfe  of  the  manor,  or  for   impalîng  the  lord's 
X>ark,  or  fuch  cafual  fcrviccs»  which  perhaps  will  not  happen 
in  40,  60»  or  70  years  ;  and  therefore  there   is  great  reafon 
that  feidn  of  annual  fervices  fhould  be  feifin  of  all  fuch  cafual 
fervices,   and   therewith  agrees,  20  E.  3.  Avowry  131-.  that 
feiGn  of  rent  and  other  annual  fervices,  is  feifin  of  relief  and 
other  fervices  cafual  or  accidental,  and  7  E.  6.  Br.  Gard.  6g. 
8c  Avowry  69.  that  it   was  agreed  by  the  Juftices  of  both 
Benches,  that  where  the  fcigniory  is  by  knights  fervice  and 
rent,  that  feiÛn  of  the  rent  which  is  annual  a.nd  inferior  to  all 
the  other,  is  a  good  feifin,  to  have  the  wardfliip  of  the  heir 
of  the  tenant  ;  and  therefore  the  opinion  of  firook  there,  that 
it  (hall  not  be  a  feifîn  to  make  an  avowry  is  not  law  ;  for  the 
cafe  of  the  ward  is  the  flronger  cafe.     But  it  was  faid,  that 
feifin  of  one  annual  fervice  is  not  feifin  of  another  annual  fer- 
vice: as  if  there  be  lord  and  tenant  by  fealty,   los.  rent,  and 
three  work  days  by  the  year,  feifin  of  the  rent  is  not  feifin  of  the 
workdays;  norfeifinof  rent  is  not  feifin  of  fuit  of  court  which 
is  annual,  vide  16  Eiiz.  Dyer  370.  and  the  reafon  is,  becaufe  Dyer.  330.pi.19* 
it  (hall  he  accounted  the  folly  of  the  lord,  that  he  does  not  get 
feifin  of  that  which  is  due  yearly  5  and  it  would  be  mifchie- 
vous  to  the  tenant,  for  perhaps  the  work  days  were  difcharged 
in  ancient  times,  which  now  cannot  be  (hewed,  upon  which 
fuits  and  troubles  would  enfue.     But  nota  reader,  that  all  this 
which  has  been  faid,  is  to  be  intended  of  feifin  in  law,  and 
not  of  a£t;ual  feifin  ;  for  feifin  of  fealty  in  the  cafe  at  bar,  is 
no  aâual  feifin  of  homage,  nor  of  fuit  of  court  ;  nor  {cifiti 
•  of  fplty  is  not  aclual  feifin  of  rent.    Fide  8  H.  7. 17.    20  H.  49 1,  3. 15.  b. 
3.  Aflrife433.  40 E.  3.22.  49  A{r  6.  44  E.  3.  11.  Br.Seifin  Lit.  ^c^.  X35. 
40.     But  feifin  of  any  part  of  any  fervice  is  aélual  feifin  of  the  .^'  a.  «  Roj.*' 
whole  to  have  aflTife.     Fide  5  E.  4  2.  b.    12  E  4.  7.    8  E,  3.  463!  6 Co.  57.8. 
13.3  8.  Afl'  4.  44  E.  3.  32.    3E.  3.  Aflife  175  ;    and  as  to 
an  avowry,  feifin   in  law   is  fufTicient,  but  as  to  have  afllfe, 
aâual  feifin  is  requifite  ;  fo'thc   feifin  which  is  requfite  in  a 
writ  of  right  of  land,  ought  to  be  attuiil  and  not  feifin  in  law, 
as  appears  35  E.  3.  Droit  30,  and  Lit.  lib.  3  rap.  Rcleafcs  112. 
agrees  thereto.    If  a  man  makes  a  leafe  for  life,  or  a  gift  in  tail^  Kciw.  164..  •• 
yielding  the  firft  year  a  quarter  of  wheat,  aYid  afierwards  the  *'»<^v;a.  1 54.  b. 
yearly  rent  of  lOO  (hillings,  feifin  of  the  wheat  is  feifin  of  the  *    °'  ^^' 
rent,  whereof  he  may  have  affife,  for  all  is  but  one  refervation. 
Fide  5  E.  4. 2.  44  E.  3.  1 1,  b.  15  E.  3.  Exec.  63.  it  is  faid,  that 
in  the  fame  cafe  all  is  one  freehold,  and  feifin  of  rhe  one  is  the 
feifin  of  the  other  to  haveaflife,  which  was  affirmed  to  be  good 
law.  It  was  alfo  faid,  if  a  mefnaity  becomes  rent- feck  by  furpluf-  Cr.  C»-.  81. 
age,  the  ancient  feifin  is  fulficient:  for  the  mefnaity  is  extinft  ,'/"J*^l*'** 
by  the  acfc  of  the  lord  and  of  the  tenant  paravail,  and  the  nature  ^^'  lu.*45*  t. 
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of  the  rent  of  the  mefne  is  not  altered  by  his  own  aft,  but  by 
the  iitl  of  others.  And  therefore,  although  the  rent  is  bc- 
r#Ko-L«t.7  5j.a.  Gome  feck,  yet  he  (hall  (^7)  dedrain  for  it,  as  is  faid  in  2  E.2. 
^cZ\*^X.%r,  Extinguiftim'cnt  6  wV^  31  Afl'.  23.  26  H.  6.  ExtinguiChment 
CéuU,  Perk/  7.  7  AIT.  2.  2  (q.)  E.  3.  42.  20  E  3.  Avowry  126.  vidi  5a  £• 
feft.  323.  Lit.  2-  26.  a  prcfentation  to  a  prebend  which  is  after  changed  into 
fed.  226.  ^  treafury,  fliall  ferve  to  maintain  a  quart  impedit  upon  difturb- 

Lit.  feft.  228       ^"^^  ^^  ^^^*^  treafury.     But  if  there  be  lord  and  tenant  by  fealty 
a29.  '      and  rent,  and  the  lord  grants  over  the  fealty  faving  the  rent  ; 

Co.  Lit.  15U  b.    or  if  a  man  makes  a  gift  in  tail,  or  a  leafe  for  life,  rendering 
rent,  and   grants   over  the  reverfion,  excepting  the  rent,  in 
thefe  cafeà   the  nature  of  the  rent  is  altered  by  hisownacl  ;. 
and  therefore  the  ancient  fcifin  uhen  it  was  à  rcnt-fervicc  wi*l 
{h)  iLeom266.  "ot  fervc,  when  by  his  own  aâ  the    {b)  nature  of  the  rent  is 
altered  ;  and  affifc  of  any  rent  feck  he  cannot  have,  for  he  was 
never  fcifcd  of  any  fuch  rent  j  yet  fuch  rent-feck  which  was 
once    lent-fervice,  fcems  to  be  apportionable  by  the  book  in 
32  AIT.  10.  return  irreplevifable  is  a  good  feifinof  rent,  as  it 
is  held  2  H.  4.  23.  for  othcrwife  the   tenant  might  defeat  the 
lord  of  his  feigniory,  and  the  lord  would  never  attain  to  his 
(0  J  Rolles  314^  fcrvices.  So  in  avowry  for  fuit,  if  the  lord  recovers  {c)  damages 
for  the  fuit,  it  is  a  fufEcienc  feifin,  caufa  qua  fupra.     If  the 
(i/;co.  Lir.         lord  grants  his  feigniory  upon  (dj  condition^  and  the  tenant 
46c!  ^'  *  ^        P^y*  ^^^  ""^"^  ^^  ^^  grantee,  afterwards  the  condition  is  broken 
and  the  lord  drdrains  for  his  fervices,  upon  lefcous  made  he 
(lull  have  affife,  for  the  fcifin  before  is  fufficient.     Otherwrfc 
if  a  man  gives  land  upon  condition,  the  condition  is  broken» 
the  ancient  feifin  is  not  fuflicient,  but  he  ought  to  enter  and 
gain  a  new  feifin  :  but  note  in  the  cafe  of  rent  the  diftrefs  is 
(#>aRollet465.  in  lieu  of  an  entry.     Vide  {t)  15.E.  3.    Afllfe  95.  &  15  Aff. 
i2.  quod  vide  Brook  feifin  38.     If  the  diffeifec  relcafes  to  the 
diffeifor   upon  condition,    and    afterwards    the    condition  is 
broken,  the  difl'cifce  fliall  have  affife  for  the  firft  difleiSn,  as 
appears  by  17  All'.  2.  &  17  K.  3.  2.  where  in  affife  of  land  the 
tenant  pleaded  the  leleafe  of  the  plaintiff,  the  plaintiff  plead- 
ed a  cfefeafance  of  the  releafe   upon  a  certain  condition,  and 
pleaded  performance  of  the  condition,  and  fo  maintained  the 
affife,  which  proves  that  by  the  performance  of  the  condition^ 
and  the  bringing  of  the  affife,  the  right  which  was  releafed 
upon  condition  was  revetted  in  the  plaintiff  for  without  a  right 
he  could  not  have  affife,  and  fo  the  ancient  feifin  fufficient.     If 
a  man  grants  over  divers  and  feveral  rents,  and  the  tenant  at- 
torns, and  gives  id  in  the  name  of  fcifin  of  all  the  rents,  it  is  a 
(f)  Co.  Lit.       ffi^  h\Ç\t\  for  all  to  have  (f)  affife,  and  yet  no  rent  was  due  or 
31  J.  a.  lo  Co.     payable  at  that  time,  and  wherewith  agrees  22  Aff.  66.  And  yet 
a»7-  b.  if  there  be  lord  and  tenant  by  fealty, and  2od.  rent,  and  the  lord 
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grants  over  his   fclgniory»  and   the  tenant  pays   2d.  to  the  L»f.  Tea. 235, 
grantee  in  name  of  fcifin  of  his  rent,  yet  at  the  rent-day  the  ^J\'^^         . 
lord  (hall  baye  his  whole  rent  of  20 d.  for  the  2d.  cannot  be     °'   *  *  *^^' 
(a)  par-eel  of  the  rent,  for  no  rei)t  is  due  or  payable  till  the  day,  («)  Co.  Lit. 
and  yet  it  4hall  enure  to  this  pur pofe»  y2r  to  give  feifin  of  the  3»5-a. 
rent.  ^/ A  34. H.  6.  42.  a.  37  H.  6.  38.  b,  Br.Scifinis.  5  E.  »'«*9S>s6- 
4.  2.  a.  25  E.  3.  44.  b.   by  Hil.  29  E.  3.  31.  22  Afl'.  66.  J-it. 

'lib,  3.  cap.  Attorn.  127.  a^b.  Then  it  was  moved,  if  feifin  of 
feahy  in  the  cafe  at  bar  is  feifin  of  all  the  other  fervices  withiir 
the  flatute  of  •  32  H.  8-  cap.  2.  by  whicli  flatutc  it  is  provided,  •  Lit.  R^jr.  ^42. 
that  none  (hall  have  a  writ  of  right  of  the  fcifin  of  his'anceftor  w^"'^'*  p*'   * 

-  or  predeceflbr,  unlefs  the  fcifin  îv^s  within  (A)  60  years  before  L\t^\il' a,^' 
ùïctejie\  nor  any  writ  of  Mortdanceftoi*,  Aicl,  Cofinage,  or  (h)  6  Co.  ^9.  ». 
writ  of  Çntryyir  d'tffeifin^  unlefs  the  feifm  was  within  50  years  *  ^"^^^'  *^** 
before  ùiZUJie\  nor  any  aûion  of  his  own  feifin  or  pofleflion, 
unlefs  within   (f)  30  years  ;  nor  any  avowry,  or  conufans  for  (r)  iBuinr.  i6x. 
any  rent,  fuit,  or  fervice,  unlefs  feilin  was  had  within  50  years  »  h^\  95- 
before  the  avowry  made  :  in  all  which  four  branches  this  word  ^^'  i-i^/o».  b. 
(feifin)  is  fpoken  indefinitely,  and  therefore  if  the  aâ  had  not 
gone  further,  this  word  (feifin)  fhould  be  conflrued  according 
to  the  fubjeâ  matter,  ibmetimcs  for  aâual  feifin,  and  f0'T>e- 
times  for  feifin  in  law  ;  and  therefore  as  to  the  writ  of  Right, 
writ  of  Mortdanceder,  Aiel,  &c.  AflSfe,  &c.  itfhould  be  in»- 
tcnded  of  an  aâual  feifin,  and  not  of  a  feifin  in  law  ;  fo  that 
the  three  fir(i  branches  are  to  be  intended  only  of  an  actual  Ai- 
fin,and  thc-Yourth  branch  concerning  avowries  extends  to  feifins 
in  law,  as  well  as  to  feifins  in  faâ,  or  aâu^v^  feifins  :  but  the    . 
words  of  the  a£l  (upon  which  the  doubt  arifes)  go  farther,  fc. 
And  be  it  further  enaâed,  that  if  any  perfon  or  perfons  fliall 
fue  any  of  the  faid  actions,   writs,  &c.  or  make  any  avo^vry, 
conufans,  prefcription,  or  claim  for  any  rent,  fuit,  ferviee,  or 
other  hereditament,  and  cannot  prove  that  any  of  hisanceitois  , 

or  predeceflbrs  were  in  aûual  pofleffion,  or  feifin  of  or  in  the 
fame  lands,  tenements,  rents,  fervices,  &c.  within  the  years 
before  limited  by  this  aâ,and  in  manner  and  form  aforef.  if  it 
be  traverfed  or  denied  by  the  plaintiff,  demandant,  avowant, 
or  by  the  party  tenant,  or  defendant,  that  after  fuch  trial  had, 
the  party  and  his  heirs  (hall  be  barred  of  all  fuch  writs,  actions, 
avowries,  conufans,  prefcripiion,  title  and  claim  for  the  fame 
lands,  tenements,  and  hereditaments,  &c.  And  it  was  objcdl- 
ed,  that  thefe  words  (a£tual  pofibfHon  or  feifin)  exclude  feifin 
in  law,  and  therefore  thiç  afl:  has  altered  the  common  law  : 
for  although  at  the  common  law,  feifm  in  law  was  fufficient  to 
make  avowry,  yet  this  aâ  allows  only  of  atlual  pofleffion 
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or  rcîfin  5  and  the  rcafon  of  it,  as  wasfald,  was  becaofe  a£luaL 
fcifin  is  the  Cure  cognifance  and  cnfign  of  right  :  but  if  the 
fcifm  of  the  fealty  (hould  be  feifin  for  all  the  other  fci vices, 
theq   would  contention  arifc  what  were  the  other  fcrviccs 
(which  peradventure  were  never  done)  and  which  cannot  be 
known  by  any  feifin  had  of  them.     And  therefore  it  was  faid, 
,  that  this  aft  by  exprcfs  words  extends  only  to  aftual  poflcffion 
and  feifin,  and  not  to  relieve  thofe  who  for  fo  long  time  have 
negleâed  to  have  aâual  feifin  of  their  fervices,  and  efpecially 
of  fuit,  which  ought  to  be  done  twice  every  year:  and  it  was 
faid,  that  it  was  crojfa  la  Jupina  negHgentia^  which  this  law  did 
never  intend  to  relieve  ;  for  as  it  is  commonly  faid,  vigilant i^ 
(a)  I  Sid.  55.     ^ys  (a)  isf  non  dormientibui  Jura  fuhveniûnt.     To  which  it  was 
î*înft*6*ô^»Co.  «"f^cred  and  ttfolvcd  p^r  Mam  curiaffiy  that  fcifin  in  law  was 
26.b.  p/iin.157.  fufficient  to  make  avowry  within  the  intention  and  the  letter 
alfo  of  the  a£t  ;  for  the  intention  of  the  zù.  was  to  limit  the 
>     time  within  which  feifin  ought  to  be  had,  and  not  to  exclude 
any  feifin  which  was  lawful  fcifin  by  the  common  law,  and 
that  appears  by  the  preamble,  for  there  it  is  faid,  **  forafmuch 
5*  as  the  time  of  limitation,  &c.  extend,  andbefo  far,  andfo 
"  long  time  pad,  that  it  is  above  the  remembrance  of  any 
•*  living  man,  &c.'*    Alfo  the  former  afts  of  limitation,  /ciL 
W,  I.  cap.  38.  W.  2.  cap.  2.  &  46.  do  not  exclude  any  man- 
ner of  feifin  which  was  fufEdent  at  the  common  law.     Alfo 
it  is  not  againA  theJetter  of  the  aâ  ;  for  the  three  firfl  branches 
extend  to  aâual  feifin,  and  the  fourth  extends  as  well  to  feifin  in 
law  as  to  aâual  feifin  :  then  the  faid  wordsbf  the  7l&,/c,  *^  tiAual 
♦*  poflcffion,  or  feifin**  in  the  disjunftive,  makes  a  diftinftion 
between  aâual  poilêfllon  which  refers  to  the  three  firft  branches 
and  a  fcifin,  be  it  aâual  or  in  law,  which  refers  to  the  fourth», 
fo  that  ai^lual  is  coupled  with  pofleflion,  and  feifin  is  disjoined 
by  this  word  (or)  and  ftands  of  itfelf  indefinitely,  tsT  eo  poiivs^ 
becaufe  the  words  fubfequent  are,    **  and  in  manner  and  form 
••  as  is  aforefaid,'*  which  words  refer  aâual  potfHfion  or  feifin 
to  the  faid  four  branches  precedent,  fo  that  reddendo  fingula 
fmgulis^  all  ftands  well  together.     2.  It  was  refolved,  that  the 
faid  aâ  doth  not  extend  to  fuçh  rent  or  fcrvice  which  by  the 
common  poffibility  may  not  happen  or  become  due  within  60 
years  :  as  if  a  feign,  confifts  of  homage  {b)  and  fealty  only,  for 
(h)  1  Inft.  95,     ^^^  tenant  may  live  above  60  years  after  they  are  done  ;  fo  if  the 
-96.  Co.  Liu        fcrvice  be  to  cover  the  lord's  hall,  [c)  or  to  go  *ith  him  when 
"?***  -.  ,       there  (hall  be  war  between  the  King  and  any  of  his  enemies» 
iiç.?*i  lnft.9S.  ^"^'^   cafual  fervices  which  by  common  poffibility  may  not 
('rfjLit.Rep.  '  happen  within  60  years  are  not  within  this  aâ.  The  fame  law 

34a.  Co.  Lit.      of  id)  formedon  in  difccndir^    for  iJ^t  tepant   in    tail    may 
115.  t.  I  And.  ^   "^  .  "^  '  t-  ^ 
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Kvc  60  years  after  difcontinuance,  and  alihough   in  faSIo  he 
dies  within  the  time,  fo  that  the  iffbe  may  bring  h'lB  forme/ion^ 
and  afthouffh  the  iflue  does,  not  profecute  any  writ  within  the 
time,  yet  the  iflue  may  bring  it  at  any  timCt  for  by  common 
poffibility  the  writ  of  {a)/ormeéhn  indifiender  was  not  within  ^^j^^^^J;^^' 
ibcftatute,  as  it  is  adjudged  in   •  Fitz.  William's  cafe,  M.  fni^.it 
10  &  II  EIÎZ.  which  is  now  reported  by  the  Lprd  Dyer,  fol.  i  And.  i6,M. 
«78.  Alfo  there  it  is  laid,  that  the  feifin  of  the  donee  was  nercr  »«^J^  «94-^  ^^ 
traverfable  :  the  fame  law  of  homage  and  fealty,  and  other  fuch  co!  u?.  \  Î5.  V, 
accidental  ferrices,  although  they  become  due  within  the  time  n  jâc.  cap.  16. 
limited  by  thisaô,  and  by  lachcfs  of  the  lord  no  fcifm  is  had  •  Oyer  190,191. 
-of  them,  yçt  he  may  deftrain  for  them  when  he  will,'  for  they 
are  not  within  the  purview  of  the  aâ  :  the  fame  law,  if  the 
lord  rcleafes  to  the  tenant,  as  long  as  J  S.  has  heir  of  his  body, 
and  60  years  pafs,  and  afterwards  J.  S,  dies  without  heir  of  his 
body  4  in  this  cafe  although  the  60  years  arc  paft,  yet  he  may 
diftrain,  for  it  was  impoffiblethat  he  (faould  attain  to  any.fcifm 
within  that  time,  V  (è)  impoUntta  excufat  legem     And  a  man  (*^»  Co,  9S.  •. 
may  hold  by  homage  and  fealty,  and  they  (ball  never  be  done  |  ^0!  ".b  68.a. 
by  him.     As  if  land  held  by  homage  and  fealty  is  conveyed  to  %  ca  172.  b. 
a  Mayor  and  Commonalty,  or  other  {c)  Corporation  aggregate  ^^^^'^\'^\ 
of  many,  in  this  cafe  they  hold  by  homage  and  fealty,  but  they  co.Uuaç.  al 
cannot  do  them.     And  therefore  although  they  have  enjoyed  Hard.  387. 
the  land  aboTe  60  years,  yet  if  they  alien  the  land,   ihc  lord  (0^- 1-«^  ^^^^ 
may  diftrain  for  the   homage  and  fealty,  t////#  33  H.  8.  Br.  Ji^./c^f^.  * 
Fealty  15.     And  it  was  agreed,  that  the  writ  of  efcheat^  [d)  m  Co.  32.  b.' 
iejfaviuot  writ  of  {e)  refcouij  are  npt  within  tbis  aft,  tor  in  thcfe  (^)  ^^  ^«P» 
writs  the  fcifm  is  not  traverfcble,  but  the  tenure.   Alfo  in  writs  ^^^^  L-X'uî'b. 
oi  ejcheat  and  éejffàvit  (hey  demand  the  l^d,  and  cannot  alledge 
any  feifin  in  thc-.  âme  land,  Sec.    as  the  ftjituie  fpcaks,  and 
therefore  thefe  writs  are  not  within  theftatute,  for  the  aft  ex- 
tends only  to  fuch  writ  where  the  demandant  or  his  ancedors 
may  have  feifin  of  the  land  in \lemand  within  the  time  of  the 
limitation  prefcribed  by  the  aft,  and  the  ftat.  doth  not  compel 
them  to  any  impoflibility.  And  it  is  agreed  in  ai  H.  6.  la.  a. 
that  in  a  writ  of  efiheat  (f)  or  eejfavlt^  the  demandant  (hall  not  (f)  Fût.  CcfTi- 
, alledge  efplces,  and  the  rcafon  is,  becaufe  he  claims  the  land  by  ^|J  ^\^b^^JJ[V 
reafon  of  his  feigniory,*and  not  by  any  feifin  of  the  land  in  him,  pice^'^'. 
or  any  of  his  anceftors.    So  noiOf  altho'  the  lord  was  not  feifed  of 
bis  fervices  within  the  time  of  the  limitation,  yet  if  the  tenant 
dies  without  heir,  the  Jand  fhall  efcheat,  for  at  the  time  of  the 
efcheat  the  feigniory  remains,  altho*  there  wanted  feifin  ;  and 
in  the  fame  cafe,  if  the  tenant  ceafes  for  two  years,  and  the 
hnd  is  not  open  and  fufficient  to  his  dirtrefs,  the  lord  ftiall 
have  cifTavii  although    he   wants  feifin  of  Ms  fervices,  for 

P4  in 
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in  ceffavit  feifin  is  not  traverfable,  8£.  3.  46.  F.N.  8.209» 
£.  vide  in  10  &  11  £1.  Dyer  278.  And  although  the  lord  was 
never  feifed,  yet  becaufe  the  feignory  remains»  if  be  diftrains, 
the  tenant  ought  not  to  make  refçous»  as  fome  opinions  arc 
in  40  £.  3.  33.  a.   6R.  2.  Refcous  10.    22H.  6.  2.  b.    6  £.4. 
II.  b.  7  £•  4.  20.  a.     But  it  was  refolved»  that  if  nothing  is 
(«)6Co.  aj.a.   behind»  and  the  lord  deftrains»  the  tenant  may  n^ake  {a) 
Co.  Lie  160,  b.   j|.gfcoQs .  Qr  if  he  often  ^iftrains  fo  that  he  cannot  manure  his 
(^JaTAfl*.  71.    land»  he  may  have  his  affife  de   (b)  multiplia  dijiri^ione  and 
^SAff*^^*^!      that  in  fuch  cafe  the  tenant  may  make  refcous  as  divers  judg- 
Affifc29o!*Br?    tnents  have  been  given.     TiV/ 2  H.  4.  21.  b.  8H.  4.  i.  4E« 
Diftrcfs  34.  8C0.  6.  Diftrefs  75.  Br.  by  the  Jufticcs.    Fide  31  £•  3.  Refcous  17. 
*%*'f  n^b"^    39  E.  3-  45.  39 H.  6.  7.  F.N  B.  102.  £.  27  Aff.  51.  28  AC 
108*1.  ôq.h.      50»     Nota  reader,  a  great  doubt  in  our  books  well  refolved  ; 
Note.*     *         but  for  wiongfql  diftrefs  where  nothing  is  arrear»  the  tenant 
(eJ%JnfL  105.   (Jij^ij  not  have  an  aâion  of  {c)  trefpafs  vi  bf  armit  againft  the 
q*Co.  76.*a!  *     ^^^^*  f^*^  ^^^^ ^^  prohibited  by  the  ftatute  of  Marlebr.  cap.  3.  n^» 
TO  E.  4.  7.  a.      ideo  puniatur  dominus  per  redemptienem.    And  if  lord  and  tenant 
9  ^7«4-a-'4'»-  are  by  fealty  and  28.  rent»  and  the  lord  by  encroachment.  Je. 
Co.  isi.l%j.  a.  l>y  voluntary  payment  of  the  tenant  gets  feiGn  of  more  than  he 
Fits.  Office  del    ought  to  have,  the   law  fo  greatly  favours  feifins  and  pofTcf- 
Court  7.  Br.  of-  fions»  that  he  fhall  not  avoid  this  feifin  had  by  encroachment 
Plow!^6^?b?84i  *"  W  avowry,  unlcfs  it  is  in  the  cafe  of  the  (e)  fucceffor,  as 
85.  a.  '4  £•  2.  Avowry  204.  is  agreed  ;  and  in  cafe  of  the  iflue  (f)  in 

W  9  Co.  34'  «.  tail» as  is  held  in  3fo£.  3.  Avowry  131.  fiutfeifmbyencroahment 
Î^;ÎÎ!1;.V.      fliall  be  avoided  in  Affife,r^)  and  Céf^ir.    Fide  22  A  fT.bS.  22 

2lnft.ai.  £.3.18,    28Aff.  33.     12  £.4.7.     2oH.  7.  !!•     lO  H.  6.  3. 

(#;»lnft.  ai.  b.  the  fame  law  in  trefpafs.  Alfoif  he  diftrains,  yî.  for  the 
pSa.  ^ptâ.%18.  ^^^  ^^^^  *°^  ^^^  encroachment  alfo,  for  the  whole  rent  arrear  ; 
(fjilnh,%i,  tbe  tenant  may  tender  that  which  is  due  of  right,  and  may 
9  Co.  34.  a.  make  refcous  if  the  lord  will  not  accept  it,  vide  12  E.  4-  7.  5 
Doa?'pi«.  318.  ^'  4*  ^^'  ^7*  *"^  *^^^  "°^  ^^  driven  to  ne  injufie  vexesy  or  con- 
Cg)  sCo.ioa'b.  tra  formam  feoffamenti^  as  his  cafe  is  ;  but  it  (hall  be  avoided 
9  Co.  34.  a^^  in  an  aâion  brought  by  the  lord  for  the  refcous,  or  in  (refpafs 
îu  3'i8Î'  brought  by  himfelf  for  the  diftrefs  for  the  fum  which  was  en- 

croached» and  which  of  right  was  not  due.  But  if  the  lord 
fé;  a  loft.  91.  encroaches  more  by  (£)  coercion  of  çliftrefs  than  he  ought  to 
have»  (although  the  coercion  be  to  his  goods)  yet  he  (ball  avoid 
fuch  feifin  in  avowry»  vide  10  £.3.26.  12.  22  £.4.  7.  Long 
5 £•  4.  87,  20 E. 4. 17,  8H.  6.  18.  3oH.6. 5.  10H.7.  11. 
rlow.  Com.  94-  b.  in  Woodland's  Cafe.  3.  it  was  refolved» 
/  tbat  attho*  a  man  has  been  out  of  poiTef  of  land  for  60  years,  yet 

if  his  entry  is  not  tolled  he  may  well  enter»  and  bring  any  aflion 
of  his  own  pofleflion»  for  the  firft  claufe  doth  not  bar  any 
right»  but  probib.  that  no  perfou  (hall  fue,  have»  or  maintain 
any  writ  of  right»  or  make  any  prefcription»  title»  or  claim» 

for 
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for  &ny  lands,  tenementSi  rents,  commons»  &c.  of  the  pof- 
feffion  of  his  anceftor  and  predcceflbr,  but  only  of  the  feifin  of 
offomeof  his  anceftors  within  60  years:  but  if  his  entry  is 
con^eable,  and  he  entera,  he  may  have  an  aâion  of  his  own 
poflellion  :  and  the  firft  and  fécond  claufes  extend  only  to 
fcifm  anctJlrtU  and  not  to  a  writ  of  right  brought  of  his  own 
feifm.  Ând.the  third  branch  extends  only  to  anions  of  hia 
own  poiTeilion,  and  not  to  entries  ;  the  fourth  to  avowries,  and 
the  fifth  to  formedons  and  certain  aâions  there  mentioned. 
Nota  reader,  foraOnuch  as  by  thefe  refoludons  it  appears,  that 
the  ferviccs  of  homage  and  fealty  are  not  within  the  aft  of  32 
H.  8.  and  that  feifin  of  rent,  or  other  annual  fervice  Is  feifin  of 
homage  and  fealty^  and  that  feifin  of  homage  or  fealty  is 
feifin  of  all  fervices  annual  or  not  annual  ;  thence  it  follows, 
that  when  the  tenant  has  done  homage  or  fealty,  (which  the 
lord  may  compel  him  to  do)  it  (hall  be  feifin  of  all  other  fer- 
viccs, as  to  make  avowry,  which  of  right  ought  to  be  done,  Co.  Lit.  61.  a. 
although  the  lord,  nor  any  by  whom  he  claims  have  had  feifin 
within  60  years. 

[See  the  lateftatute  touching  entriec  and  claims,  &c.] 
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Actions  for  Slander,  viz. 


The  Lord  Cromwell's   Cafe. 


H.  Lord  Crom- 
well ▼•  Denny, 
Poph.  69. 
I  Danv.  165. 


•  Note,  thîi  ftau 
Î8  not  of  record 
in  the  pirliâ- 
ment  rolls,4lnfi. 
51.  Sedvide 
Pryn.  contrat. 
f  See  Cro.  Cir. 
136. 
Palm.  565. 

(«)  CfO«  Car. 
136. 

(5)  D0Ô.  pla. 
ao,  II.  3  Bulft. 
9166.  X  Rol.  Rep. 
4*7* 


(0  pod.  pla.  93- 
340. 

[d)  Hatt.  56. 
\e)  Cr.  Car.  135, 
1^6.  3  Bulft.  91. 
*Twaa  made  on 
occafion  of  a 
qaarrel  between 
John  of  Gaunt 
ind  W.  Wick- 
ham,  who  had 
flandered  Gaunt 
with  iUe^tima* 


Trin*  io  Eliz,  Rot.  28. 
In  the  King's  Bench. 

HENRY  Lord  Cromwell  brought  an  aûion  it  ftandalis 
magnatum  againft  £d.  Denny  v  icar  of  North! in  ham  in 
the  county  of 'Norfolk,  tarn  pro  donC  Reginû,  qumnprù^  feipfo\ 
and  declared  upon  the  ftat.  of  2  R.  2.  cap.  5.  that  if  any  con- 
trive aliquafalfa  nova^  horribilia  là  f alfa  nuncia  depralatis^  du^ 
cibus^  comitibuSf  (^  aliis  proceribus  \  Ù  Magnatibus  ngni^  Ù^r. 
by  which  debate  may  arife  betwixt  the  Lords  and  Commons 
(which  God  forbid)  by  which  danger,  mifchief,  and  deftruc- 
tion  may  happen  to  the  whole  realm,  &c.  and  quicunqui  contra 
fectr'iU  <hall  incur  the  penalty  of  jhe  ftat.  of  W.  i.  c.  33.  And 
the  defend,  was  charged  thathefaid  to  the  plaintiff  {ja)  then 
a  baron  of  the  realm,**  It  is  no  marvel  thAtyou  like  not  of  me, 
<*  for  you  like  of  thofe  that  maintain  [b)  fedition  againft  the 
**  Queen's  proceedings.**  The  defendant  juftifi'ed  the  words, 
upon  which  the  plaintiff  demurred,  and  the  bar  was  held 
infuftlcient.  And  UrnC  Trif^  anno  23  Eli z.  in  arreft  of  judg* 
ment  it  was  moved  by  the  defendant's  counfel,  that  the  de- 
claration was  infufficient,  becaufe  the  faid  a<El  of  2  R.  2.  was 

[c)  mifrecited  j  for  the  words  of  the  a£t  are,  Si  afcun  conirover 
ajcun  faux  nouvelles  W  horribles  fcf  faux  mej/bingei^  which  word 

(d)  {meffoinges)  hé  who  tranflated  the  ftatutes  at  large  into  Eng<« 
lifii,  has  tranflated  (meflages)  which  was  the  reafon  that  he 
who  drew  the  declaration  in  the  cafe  at  bar  inferted  the  faid 
word  {e)  [nuncia)  where  it  fhould  be  mendacia.  2.  The  faid  aâ 
faith,  <<and  whofoever  (hall  do  it,  fliall  incur,  &c."  And  the 
plaintiff  in  his  declaration  faith,  Ù  quicunq\  contra  fecerit^  which 
is  as  much  as  to  fay,^*  who  (hall  not  do  fti"  but  againft  that  it  was 
objefiedj  that  the  éild  aft  was  a  private  a£tj  it  concerning  only  the 

^  prelate», 
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prelates^  nobles,  and  certain  great  officers,  Tvhcreof  the  court 
would  not  take  notice  ex  officio  ;  and  therefore  the  court  ought 
to  take  the  aâ  as  the  party  has  alledged  it  :  but  it  was  refolved 
by  Wray  Chief  Juftice,  Sir  Thomas  Gaudy,  y  êotam  curiam^ 
that  it  was  fdch  an  aÔ:,  whereof  the  la)  court  ought  to  take  C**)  ^*»-«**^ 
notice;  zxiueo  magts  becaufe  it  by  a  means  concerns  the  King  ^«^^  .^^^  ^  g^ 
himfelf.     i.  Forafmuch  as  it  touches  the  prelates,  nobles,  and  339.  g  Co.  2S.  a. 
great  officers,  which  are  of  the  King's  council,  andofemi-  b.  PoftcaTô.*. 
nent  qualities,  and  fervc  him  in  fo  high  and  honourable'offices  jl//,,*'*      *^* 
which  they  have  under  the  King,  ai^d  by  his  royal  authority       *  '  ^ 
have  the  adminiftration  of  juftice  to  his  fubjeé^s,  by  which  it 
appears  that  the  flandering  of  them  principally  concerns  the 
ICing  himfelf  in  his  royal  government.     2.  Forafmuch  as  thtf 
ftatute   faith,    that  danger,   mifchief,   and   deftruâion  may  ' 
happen  to  the  whole  realm,  &c.  that  alfo  concerns  the  King,' 
for  he  is  the  head  of  the  realm  ;  and  thefe  are  the  reafons  that 
always  fuch  anions  de  fcandaU$  magnatum  have  been  brought 
upon  the  faid  (lat.  tarn  (b)  pro  domino  re^e  quam  pro  fei^fo^  and 
of  all  ftatutes  which  concern  the  (c)  King,  the  Judges  ought  (^)Doa.  pf«. 
%o  take  notice.     It  was  iikewife  refolved  that  if  the  aâ  was  ?^.®i^        » 
private,  and  that  the  court  ought  to  take  it  to  be  fuch  a6  is  %Cq,^,]^'^ 
alledged  ;  then  the  fald  a£t  was  ngainft  law,  and  reafon,  and 
therefore  void  :  for  as  it  is  alledged,  thofe  who  do  not  offend 
(hall  be  punifhed,  and  that  was  condemnore  infofiiem  &  demit" 
tire  reum  j  wherefore  judg(nent  was  given  againft  the  plaintiff 
quod  nihil  capiat  per  btUam.   And  afterwards  the  plaintiff^r^x/^Â/ 
^  new  aâion,  and  amended   the  faults  of  the  declaration  : 
and  then  the  court  was  moved  that  the  faid  words  were  not  ' 
aâionable,  becaufe  it  might  well  be  that  the  plaintiff*  m^an/ 
liking  of  fome  perfons  which   maintain  fedition  againff  the 
Queen's  proceedings,  and  yet  he  did  not  {d)  know  that  they  ^j)  pain,.  ^yj. 
maintain  fedition,  nor  do  the  words  import  that  the  plaintiff  Cro.  El.  52,1m 
knew  that  they  maintained  fcdnion.     And  it  was  faid,  quod  ff ^' ^^^'g^'*** 
Jenfus  verbcrum  efi  duplex^  fctL  mitts  ^  ûfper  5  W  verba  femper  619.  viiv.  64. 
accipiendafunt  in  (e)  mitiore  fenfu.   To  which  it  was  faid,  that  («)  4  Co.  »o.  a. 
fedition  is  a  publick  thing.     Et  dicitur  feditio  (f)  quaji  feorfum  ^^  *78. 
itio  magni  popuiif  quando  itur  ad  manuSy  which  is  notably  de*  17.  "Hutc'^S 
fcribed  by  the  poet  :  65,  n  j.    '     ' 

Ac  veluti  magno  irt  populo  cumfape  coorta  ejl  VirglL  i  JBmà. 

Seditioy  favitque  animii  imobtU  vuhusy  *  ^*^":JÎ'Z** 

cv  -v       V.  /■  i     .     y.       ^  *   'A     ^  73.  I  Mod.  Rep. 

jamque  faces  ^  faxa  volant^  furor  arma  mimftrai.  Jg^  2^.  Popb. 

Vîrg.  jEn.  III.  Palm.  19. 
By  which   fedition   (being  fo   publick  and   violent)  it  was  r/r{^"^^*  ^ 
faid  that  by  common  intendment   the  plaintiff"  bad  notice  j^^  ^^]  ^^   ' 
ot  it;    and  it   is  not  like   felony    or  murder  which   may 
be  clandeftine,  and  done  in  iecret.    But  as  to  that^  the  Judges  ' 
did  not  deliver  any  opinion,  for  they  faid,  that  upon  ar- 
gument and  conCderatioa   they  might  alter  their  opinion 

which 
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which  they  now  conceived,^ which  would  be  dangerous  to 
the  parly  ;  and  therefore  they  laid  to  the  defendant's  coun- 
fely.be  well  advifed,  and  plead,  or  demur  at  your  peril; 
wherefore  they  pleaded  a  fpecial  juftification,  (well  knowing 
that  the  other  matter  would  be  faved  to  them)  and  the  effeft 
of  the  judification  was,  that  the  defendant  was  Vicar  of 
Northlinham,  which  was  a  benefice  with  cure,  and  that  the 
plaintiff  procured  J.  T,  and  }•  G.  to  preach  feverally  in  the 
church  of  Northlinham,  who  in  their  fermons  inveighed 
againft  the  Book  of  Common  Prayer,  which  was  cflablifhed 

4o  ai.  *  ^**  W  ^^^  Queen  and  the  whole  parliament  in  the  firft  year  of 
her  reign,  and  afHrmed  it  to  be  fuperflitious  and  impious,  &c. 
upon  which  thç  plaintiff  and  defendant  fpeaking  in  the  faid 
church  of  thefe  fermons,  becaufe  the  Vicar  knew  they  had 
no  licence,  nor  were  authorifed  to  preach  ;  when  they  were 
ready  to  preach,  before  their  fermons  forbad  them,  but  they 
by  the  encouragement  of  the  plaintiffproceeded  :  the  plaintiff 
faid  to  the  defendant,  ^*  Thou  art  a  falfe  varlet,  and  1  like 

f*;Doa.pliu      *'  not  of  thee  ;"  to  which  the  vicar  faid,  **  It  is  (h)  no  mar- 

**Wlto  t  **  ^^'  though  you  like  not  of  me,  for  you  like  of  thefe  innuendo 
a  prggd*  J,  T.  and  J.  G.  that  maintain  fedition,  (innuendo 
•*  fiditiofam  illam  doSirinam)  againfl  the  Queen's  proceedings  ;'* 
and  fo  juflified  :  and  it  was  moved  by  the  plaintiff's  counfel, 
that  this  bar  was  infufEcient  for  two  reafons.  i.  That  the 
matter  of  juflification  was  infufHcient,  becaufe  (as  has  been 
faid)  fedition  cannot  be  committed  by  words,  but  by  publick 
and  violent  a£lion.  2*  If  the  matter  of  juflification  was  fuffîcî- 
ent,  then  upon  the  faid  dialogue  between  the  plaintiff  and  de- 
fendant the  defendant  is  npt  guilty  ;  but  it  was  faid,  that  fuch 
juflification  dialogue-wife  had  not  been  feen  before  ;  but  if 
the  truth  of  the  caufe  is  fuch,  he  ought  to  plead  not  guilty, 
and  give  the  fpecial  matter  in  evidence.  But  if  he  will 
juflify,  he  ought  to  juflify  the  words  in  the  fame  fenfe  they 
import  upon  the  matter  alledged  in  the  declaration.     As  if  a 

(c)  Doa.pli.2i.  nian  brings  an  a£lion  on  the  cafe  for  calling  the  plaintiff  (r) 
murderer;  the  defendant  will 'fay,  that  he  was  talking '^ith 
the  plaintiff  concerning  unlawful  hunting,  and  the  plaintiff 
confeffed  that  he  killed  feveral  hares  with  certain  engines  \  to 
which  the  defendant  anfwered  and  faid,  *'  Thou  art  a  mur- 
.  '   "  derer,'*  (innuendo  the  killing  of  the  faid  hares)  this  is  no 

Pofleai4.V'*'*  (rf)  juflification,  for  he  does  not  jufliiy  the  fenfe  of  the  words 
which  the  declaration  imports,  and  therefore  he  ought  to  plead 
not  guilty  :  but  as  to  that  it  was  anfwered  by  the  defendant's 

f«;Do0.pii.      counfel,  and  refolved  by  the  whole  court,  that  the  (f)  juflifi- 

*o>  *i.  cation  was  good.    For  in  cafe,  of  flander  by  words,  the  fenfe 

of  the  words  ought  to  be  taken,  and  the  fenfe  of  them  appears 
by  the  caufe  and  occafion  of  fpeaking  of  them  :  for  fen/us 
Virborum  ex  caufa  dUendi  aaipiend'  j/?,  Ù/ermoncs  femper  acci- 

pUndi 
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piendi  funt  fecundum  Jubjeâîam  mater iam.     Then  In  this  cafe 
the  defendant's  counlcl  have  well  done  td  fliew  the  fpecial 
matter  by  which  the  fenfe  of  this  word  (fedition)   appear» 
upon  the  coherence  of  all  the  words,  that  it  was  in  the  defen- 
dant's meaning,  the  faid  feditious  doftrine  againft  the  Queen's 
proceedings,  fcil  the  faid  aft.  of  parliament  'de  anno  primoy  by 
which  the  Book  of  Common  Prayer  was  eftablifhed,  and  that 
he  did  not  mean  any  fuch  public  or  violent  fedition  as  has 
been  defcribed,  ar\d  zs  ex  vi  termini  per  fe  the  word  itfclf  im- 
ports 9  and  it  was  faid,  God  forbid  that  a  man's  words  (hould 
be  by  fuch  ftrift  and  grammatical  conftruftion  taken  by  par- 
cels againft  the  manifelt  intent  of  the  party  upon  confideration 
of  all  the  words,  which  import  the  true  caufe  and  occafion 
which  manifeft  the  true  fenfe  of  them  ;  quia  quaadun:'mfinem 
ioquuta/untf  non  dcbent  ad  alium  detorqueri  :   and  therefore  in 
the  faid  cafe  of  murder,  the  court  held  the  (^)  juftlfication  (a)Dad.  pit. 
good  ;  and  that  the  defendant  (hould  never  be  put  to  the  ge-  »!•  Ante*  13.  W 
neral  iffue,  when  he  confefles  the  words  and  juftifies  them, 
or  confefles  the  words,  and  by  fpecial  matter  (hews  that  they  are 
not  aftionable.     And  although  he  varies  from  the  plaintiff  in 
the  fenfe  and  quality  of  the  words,  yet  it  is  no  caufe  to  drive 
him   to  the  general  iffue  :    as  in ,  maintenance^  the  plaintiff 
charges  the  defendant  with  unlawful  maintenance,  the  defen- 
dant may  juftify  by  reafon  of  a  lawful  maintenance,  and  may 
not  plead  the  general  iffue  :  wherefore  the  plaintiff  replied  and 
faid,  ^4od  pra(f  Edwardus  Denny  dixit  propalavit  ^  pradWa 
verba^  &c.  de  injuria  fua  propria  ahfque  tali  caufa^  and  there- 
upon iffue  was  joined  \  ^  poftea  partes  concordaveruni  ;  and 
this  was  the  firft  caufe  that  the  author  of  this  book  (who  was 
of  counfel  with  \he  defendant)  moved  in  the  King's  Bench: 
In  this  cafe,  reader,  you  may  obferve  an  excellent  point  of 
learning  in  aftions  for  (lander,  to  obferve  the  occafion  and 
caufe  of  fpeaki9g  of  them,  and  how  it  may*  be  pleaded  in  the 
defendant's  cxcufc.     2.  When  the  matter  in  faft  will  clearly 
fervc  for  your  client,  although  your  opinion  is  that  the  plain- 
tiflF  has  no  caufe  of  aftion,  yet  take  heed  .you'  do  not  hazard 
the  matter  upon  a  demurrer*,  in  which,  upon  the  pleading, 
and  otherwifc,  more  perhaps  will  arife  than  you  thought  of;, 
but  firft  take  advantage  of  the  matters  of  faâ,  and  leave  mat- 
ters in  law,  which  always  arife  upon  the  matters  in  faft  ad 
ultimum,  and  never  at  firft  demur  in  law,  when  after  trial  of 
the  matters  in  faft,  the    matters  in  law  (as  in  this  cafe  it  Doû.pli.  né 
was)  will  be  favcd  to  you. 

Cutler 
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I  Cutler  and  Dixon. 
2.  It  was  adjudged,  that  if  one  exhibits  articles  to  Juflices  of 

M.  27  àe  aS  El.  peace  againtt  a  certain  pcrfon,  containing  divers  great  abufe^ 
&  Dix^ii  ^"^'  ^^^  mifdemeanous,  not  only  concerning  the  petitioners  them-' 
2  Bar.  809  to  felves,  but  many  others,  and  all  this  to  the  intent  that  he 
^13-  {hould  be  bound  to  his  good  behaviour  ;  in  this  cafe  the  party 

i^'iJon*""  No  ^ccufcd  ihall  not  have  for  any  matter  contained  in  fuch  articles 
J02. 1  aVift.  ^  aay  aâion  upon  the  cafe,  for  they  have  purfucd  the  {a)  ordi- 
X511 185.  Cro.  dinary  courfe  of  Juftice  in  fuch  cafe  :  and  if  aâhons  (bould 
Si*Cro  Mr.  ^^  permitted  in  fuch  cafes,  thofe  who  have  juft  caufe  of  com- 
134^  i9r>  356.  plaint,  would  not  dare  to  complain  for  fear  of  infinite  vexa-* 
43».  Godb.  140,  tion-  R.  Q.  A.  50. 
IT \ RoiR  t  Buckley  and  Wood. 

6i?'pâ)m?  14^'  The  cafe  was,  that  Owen  Wood  exhibited  a  bill  in  the 
i8S,  189. 1  Sand.  Star-chimber  againft  Sir  R.  {b)  Buckley ,  and  charged  him 
13^.  a  Sid.  X63.  ^jjj,  divers  matters  examinable  in  the  fame  court  ;  and  fur- 
143*820*  811/'  ^^^^'  ^'**^  ^^  ^^^  *  maintainer  of  pirates  and  murderers,  and 
%  inft.  228.  a  procurer  of  murders  and  piracies»  which  oftences  were  not 
Marches  determinable  in  the  Star-chamber:  Sir  R.  Buckley  brought 

*'*  ^  '  ^^'  an  a£tion  on  the  cafe  againft  Owen  Wood^  and  declared  that 
M.  33'&34£i.  the  faid  Owen  had  exhibited  the  faid  bîM,  containing  {inter 
Buckley &Wood.  alia)  that  the  fahi  Rich,  was  a  maintainer  of  pirates  and  mur« 
/A^^c^El  dcrers,  and  a  procurer  of  murders  and  piracies,  and  that  the 

«47, 248.  ilid!  faid  Owen  atB.  in  the  county  of  Sa!op,ifpeaking  of  the  matter! 
28.  Moor  705,     contained  in  the  faid  bill}  tzid,in  audhu  quamplurimor\  that 
r^'  H4^d°*"^'    ^^^  '^^^         ^^^  matters  therein  contained   were  true  :   the 
iwicoJ    "^'  defendant  confeffed  the  exhibiting  of  the  bill,  in  the  Star^ 
chamber,  and  that  he  in  the  faid  court  at  Weftminller  faid 
the  faid  words  ;   abfque  hoc  that  he  fpoke  the  words  in  the 
county  of  Salop,  before  or  after  the  day  mentioned  in  the  de- 
(e)  Cr.  El.  230.  claration,  by  which  he  excluded  the  (c)  day  itfelf  and  anfwered 
D«ô.  pli.2j,55.  not  to  it,  for  which  caufe  the  bar  was  held   infufScicnt  per 
totam  curiam.    And  it  was  refolved  per  toiam  curiam^  that  for 
any  matter  contained  in  the  bill  that  was  examinable  in  the    ' 
faid  court,    no  action  lies,   although  the  matter  is  merely 
{d)  March  76,     falfe,  becaufc  it  was  in  (d)  courfe  ol  juftice:  and  this  agrees 
^^inft^îT'sN*     ^"'^  the  opinion  in  11  Eliz.  Dyer  285.  and  with  the  Judg- 
*o2*.Cr.*Êi'23cJ  "^^^  ***  Cutler  and  Dixon's  cafe  before.     2.  It  was  relolved 
331,  248.  Cr.  '  and  adjudged,  that  for  the  faid  words  not  (f)  examinable  in 
J*^-  '34»  »9»>     the  faid  court,  an  afbion  on  the  cafe  lies,  for  that  cannot  be  in 
i23*VLcon.  35.  *  cowfe  of  juftice  ;  for  the  court  has  no  power  or  jurifdîûiori 
I  Bum.  151)       to  do  that  which  appertains  to  juflice,   nor  to   puniOi  the 
'é^G^db^''      faid  offences,    and    if  fuch    matters    may  bo   infcrtcd   irj 
340!  I  RoLrI^!  ^'"5   exhibited    in    fo    high   and    honourable  a    court;   in 
61.  Ptim.  145,  '  great    ilander   of  the    parties,   and   they  cannot  anfwer  it 

188,  189.  iSaod.  .to 

132.  2  Sid.  163. 

iVcfit  25  Moor  U3»  820»  «««•  (*)  I^yw  285.  pi.  37.  Kelw.  36,  37,  38.  Cro.  EI.  230.  (f)  Hob. 
267  Cr  £1.  248,  S36  Cro.  Jac.  1341 432.  a  And.  28,  29.  2  Browni.  loo.  x  Rol.  34.  Hob.  2g6. 
2jijft.  228.  Mo3i  143»  7»6-  »  V«ût.  25. 


Part  IV,  Aâîons  for  Slander.  15 

to  clear  themfelves,  nor  have  their  aûîons  as  well  to  dear 
thcmfelves  of  the  crimes,  as  to  recover  damages  for  the  great 
injury  and  wrong  done  them,  great  inconvenience  will  enfue  ; 
but  the  faid   libel  without  any  remedy  given  the  party  will 
remain  always  on  record»  to  his  fhame  and  infamy  which 
will  be  full  of  great  inconvenience.    Alfo  f>y  the  law  no  mur- 
der, or  piracy  can  be  tried  on  any  bill  exhibited  in  Englifli, 
but  the  offender  ought  to  be  indiâed  for  i\,  and  thereupon  to 
have  his  trial  ;  and  therefore  he  who  preferred  this  bill  has 
not  only  mlftaken  the  proper  court,  but  the  manner  and  na* 
ture  of  exhibiting  the  (aid  bill  (as  to  the  (aid  daufes)  has  not  ^  j^^^  ^^ 
any  appearance  of  an  ordinary  fuit  in  courfc  of  juflice  :  but  if  5  Co,  57, 
a  man  brings  an  appeal  of  murder,  returnable  in  C.  B.  for 
that  no  aâion  lies  ;  for  although  the  writ  is  not  returnable 
before  competent  judges  who  can  do  juflicci  yet  it  is  in  the 
nature  of  a  lawful  fuit,  namely,  by  writ  of  appeal.    And 
afterwards  judgment,  was  given  for  the  plaintiff.     And  fo  in 
the  like  cafc^  Trin.  21  Eliz.  Rot.  561.  /ff//r  Bowes  {a)  &  MCraEi. 
Standcn,  it  was  refolved  per  mam  curiam  in  B.  R.  in  the  like  *3»j  »48.a 
cafe  on  a  bill  preferred  in  the  Star-chamber  ;  but  the  parties       '  *'" 
agreed  and  no  judgment  was  entered*    And  upon  the  fame 
judgment  O.  Wood  brought  a.  writ  of  error  in  the  Exchequer-     ♦ 
chamber  ;  and  there  it  was  refolved  that  upon  the  faid  matter 
Sir  R.  Buckley  might  have  had  a  good  aâion  :   but  in  this' 
cafe,  he  has  not  alledged  the  matter  in  a  fufficient  manner, 
for  the  aâion  was  not  grounded  upon  the  bill  exhibited  at 
Weftminfter,  but  becaufe  he  faid  in  the  county  of  Salop,  in 
auditu  quamplurimorum^  that  his  bill  was  true,  without  exprefT- 
ing  the  faid  matters  in  particular  contained  in  the   bill  on 
which  the  aâion  was  intended  to  be  grounded,  fo  that  they 
who  heard  only  the  faid  words,  that  his  bill  was  true,  could 
not  without  faying  more,   know  the  faid  daufes  that  were 
flanderous  to  the  plainti£F;  and  for  this  caufe  the  judgment  Co.  Ent  24.  na. 
was  rCverfed.  *'• 

Stanhope  and  Blith.  m 

The  plaîntiflf  reciting  in  his  declaration,  that  whereas  he  p.  27  El.  Stan. 
was  a  Juflice  of  Peace,    Surveyor  of  the  duchy  of  Lan- h''P«Bi"'>»" 
cafter,  and   had  divers  other  offices  :  the  defendant  faid  of  f,.^'of^i.^2rI». 
him,  **  M.  Stanhope  hath  but  one  manor,  ^nA  thot  he  hath  El.  192,  60 3^. 
*•*  gotten  by  fwearing  and  forfwearing  :*'  and  it  was  adjudged  88a.  WincK. 
that  the  ftid  words  were  not  aaionablc.    i»  Becaufe  they  were  Jg^  '  '^°' 
too  general;  and  words  which  fliall  charge  any  one  with 
an  aÔion,  in  which  damages  (hall  be  recovered,  ought  to 
have  convenient  certainty.      a.  The    defendant    doth    not 
charge  the  plaintiff  with  fwearing  or   forfwearing,   for    he 

may 
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may  recover  or  get  a  manor  by  fwearing  and  forfwearing, 
and  yet  he  was  not  procuring  or  aflenting  Co  it  ;  and  words 
Skboer.  T24.  which  maintain  an  a£lion  ought  to  be  direâly  applied  to  the 
plaintiff,  and  not  by  colle£lion  or  inference  ;  for  the  damages 
f  ^  ought  to  be  given  to  th6  plaiatifT,  in  regard  to  the  damage 
'  which  he  has  by  the  fcandal.  3.  If  one  charges  another  that 
(«)  I R0I.  39,  he  has  {a)  forfworn  himfelf,  it  is  not  aâionable  for  two  rea-s 
40»  J*'**-  fons.  I.  Bccaufe  he  may  be  forfworn  in  common  con verfa- 
Y^U.^^Tcxo•  ^*Q"»  ^^^^  benignior  Jenientia  in  verl^is  generalibus  feu  dubiis  eft 
SI*  135»  291»  praferenia,  2.  It  is  an  ufual  word  of  padion  and  anger  for 
394»  49»»  905-  one  to  fay,  that  anothec  has  forfworn  himfelf  ;  as  if  one  fays 
34!* I  Buift.  40!^  ^f  another,  that  he  is  a  villain,  or  a  rogue,  or  a  varlet,  vel 
3  lnii.i66.Hutt.  ^/V/tf»  thefe  or  fuch  like  will  not  maintain  an  a£lion,  for  {b) 
34. 44-  Hob.  Ifoni  judlcls  eft  Utes  dirimert  :  but  if  one  fays  of  another,  that 
i3^Moor^5,'  ^^  *®  (**)  perjured,  or  that  he  has  forfworn  himfelf  in  fuch  a 
404.  Cro.  Jac!  court,  for  fuch  words  an  aflion  (hall  be  maintained  ;  for  by 
190, 104,  436.  thefe  words  it  appears  that  he  has  forfworn  himfelf  in  a  judi- 
ri-i  vji^  '  ^*^^  proceeding  ;  fed  hac  ita  in  promptu  funtt  ut  res  probatione 
Winch,  i&  3.  non  egeant.  For  all  thefe  cafes  have  been  often  adjudged. 
1  Leon.  127.  And  Wray  Chief  Juftice  faid,  that  although  flanders  and 
VH^g^Br'  falfe  imputations  are  to  be  fuppreflVd,  becaufe  many  times  « 
Aaionfuric  (^)  verbis  ad  verbera  pery'entum  eft:  yet  he  faid,  that  the 
Cafe  104.  Judges  had  refolved,  that  aflions  for  fcandals  (hould  not  be 

(*)  5^0-  3Ï-  *•  maintained  by  any  (trained  conflrudlion  or  argument,  nor  any 
(f)'Hatton  34,  favour  given  to  fupport  them,  forafmuch  as  in  thefe  days  they 
44.Cro.  El.  135.  more  abound  than  in  times  paft,  and  the  intemperance  and 
^^8  i'^'  "?  malice  of  men  increafe  ;  et  maîiiiis  hominum  eft  ohviandum  : 
Aloôr  365.  Vilv.  ^"d  in  our  books  a£iiùnes  pro  fcandalis  funt  rariftime\  and  fuch  3 

27, 72. 3  inft,  which  are  brought,  are  for  words  of  eminent  flanders  and  of 
166»  I  Rol  39,    gjgj^j  import. 

fd)  Kim.  129.  ^^^^  againft  Ycomans. 

^.  Yeomans  charged  Hext,  then  being  a  Juftice  of  Peace  ; 

Eodemterm'  "  For  my  ground  in  Allerton,  Hext  fecks  my  life,  and  if  I 

HcKi  v.Yeomani  <«  could  find  John   Silver,  I  do  not  doubt  but  within  two  * 

"10.  U»ch!*i76.  "  ^^y-^  ^°  arreft  Hext  for  fufpicion  of  felony  ;''  and  it  was  aÙ- 

3Buîft.  262.    *  judged,  that  for  the  fuft  part  of  the  words,  **  That  for  my 

Ooab.'34o.  •<  ground  in  Allerton,  Hext  feeks  my  life,"  no  acllon  lay  for 

ao.  1  G0db?i7*i  ^^^  rcafons,  I.  Becaufe  he  may  "  feek  his  life*'  lawfully  upon 

Poilea  17.  b.     '  juft  caufc,  and  his  land  may  be  held  of  him,  and  fo  in  (a) 

Poph.  an.     '  mitiore  fenfu.     2.  Seeking  of  his  life  is  too  general,  and  for 

Ti^^'ModJaVp.  feeking  tantum  np  punifhment  is  inflicted  by  the  law  :  but  for 

ici  23.  Hutt.38J  the  {b)  latter  words  it  was  adjudged,  that  the  aftion  lay,  bc- 

65, 113.  caufe  for  fufpicion  of  felony  he  fliall  be  imprifcn;d,  and  hi»' 

ll^^^V'  life  drawn  ''^  S^ettion. 

3  BulA.  262. 

Codb.  340.  Byrchlcy 
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Byrchley's  Cafe. 

Byrchlcy  being  one  of  the  aitornies  or  clerks  of  B.  R.  and  6. 

fworn  10  deal  duly  without  corruption  in  his  office  ;  the  de-  M.  i7&2g.  El, 
fendant  fpcakingof  the  manner  of  Byrchley's  dealing  in  his  w^'c^fc  ^^'*^^' 
profcilioit,  faid  to  Byrchlcy,    **  you  are  wdl  known  to  be  a 
*^  corrupt  man,  and  to  deal  corruptly."  j.  It  was  refolvedthat  («)  i  Leon. 
the  faiiJ  words  ex  cat* fa  dicendi  imply  that  Byrchley  had  dealt  31*-  Hob.  9. 
corruptly  in  his  profeflîon  :  alfo  it  was  faid,  quod  ferma  refatus  ,  BuîftrA*i4. 
«dpirfonanii  intelligi  debet  de  [b)  conditione  ferjona^     And  the  Poph.  177. 
plaintiff  had  judgment  for  two  reafons.     i.  liecaufe  the  faid  jB'jiftr.  366. 
fcandal  touches  the  plaintiflF  in  his  faid  oath,     2.  The  faid  4IÔ  iRolî/skep. 
words  fcaqdaliee  him   in  the  duty  of    his    profeflion,    by  72, 1^9.  Heti.  ' 
which  he  gets  his  living.     Skinner  a  merchant  of  London  1^3»  >6o,  i6i. 
faid    of  Manwood    Chief    Baron.     «That    he    was  a   (r)  ^'^^^;'- 35«- 
**  coirupt   Judge;*'    and   it    was  adjudged  that  the  ivord»  c^j  cr, El.  192. 
were  actionable,  vide  4  E.  6.  Aéîtonjur  le  Cafe  i  x  2.  But  it  was  c^-  Car,  191. 
rcfolved  in  the  principal  cafe,  that  if  the  precedent  fpeech  had  ^^^^^y^^^^^ 
been,,  that  Byrchley  was  an  ufurer,  or  that  he  was  another's  50.  Antcat3^,r4« 
executor,  and  would  not  perform  the  will,  &c.  and  thereupon  (f)  P»^»*  i^-  »• 
the  defendant  had  fpoke  the  faid  words,  then  noaûion  would  p^^"^'"  ^fw^j 
be  maintainable  for  them,  which  agree  with  the  refolution  in  Rep.i].  a  RoUct 
in  the  Lord  Cromwel's  Cafe.  Rep.  t$6, 

Stuckley  and  Bulhead.  ^''"°^'  9^' 

Stuck!ey  (d)  Jufticc  of  Peace  in  the  county  of  Devon,  ^^  7^  '  . 
brought  an  aàion  on  ih^  cafe  againft  Bulhead  for  thefc  words;  in c.B. Siucklcy 
*<  M.  Stuckley  covereth  and  hideth  felonies,  and  is  not  &  Bulhead. 
**  worthy  to  be  a  Juftice  of  Peace:"  and  adjudged,  that  the  W^*"- Car.  15. 
aûion  lies,  for  it  is  againft  his  oath  and  the  office  of  a  Jufticc  iîvîod/R?p!  23. 
of  Peace,  and  a  good  caufe  to  put. him  out  of  the  commiffion^  Ofr*  Jac  56. 
and  he  may  be  indi£led  and  fined  for  it.  ^^''-  *6*- 

Weaver  and  Cariden.  ,  g. 

The  defendant  faid,  that  the  plaintiff  was  (e)  dete£led  for  Hîl  37.Ei.Wct- 
pcrjury  in  the  Star  Chamber;  and  adjudged,  that  no  aâion  '" * ^'*,"***"* 
lay  :  for  an  honeft  man  may  be  dcteûal,  but  not  conviûed  ;  ^jj  cir.  tog.'' 
and  every  one  who  has  a  bill  of  perjury  exhibited  againft  him  Huu.  2.  2  RoL 
there,  is  deteûed.  ^'«P-  »4*- 

Snag  againft  Gee.  q^ 

The  plaintiff  fliewed  in  his  declaration,  that  the  defendant  H.39Ci.lnC.D. 
had  a  wife  yet  living,  and  that  the  defendant  faid  of  the  plain-  ^"'8  ^«  Oct, 
tiff,  **  thou  haft  killed  my  (f)  wife,  thou  art  a  traitor."    And  ^^l^^i^^j^^^ 
as  to  thefe  words,  *<  thou  haft  killed  my  wife,'*  the  defendant  i  Jones  141. 
demurred  inlaw;  and  it  was  adjudged,  that  no  aflion  lay  ;  L';ct?.  159,  x6o. 
and  the  difference  taken  when  the  wife  was  livinc  (as  in  this  ^gu^^r.^i^V^^' 
cafe  it  appeared  (he  was)  and  w^hen  (he  wasdead  ;  for  when  Piim.  358. 
(he  is  alive  no  aâion  lies,  although  the  defendant  fays^  that  the  Marcii  105. 
plaintiff  has  murdered  her  -,  for  then  it  appear^  that  no  murder 
of  her  can  be  committed,  nor  the  defendant  in  any  jeopardy, 
and   fo  the  words  vain,  and  no  fcan^al  or  damage   to  the; 
plaintiff. 

Vol.11.  Q.  £aton 
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Eaton  againft  Allen. 
10.  *  The  defendant  faid  of  the  plaintiff,  •*  he  is  (^^a  brablcr 

Ttj  40  El.  In  *«  and  a  quarreller,  for  he  gave  his  companion  counfel  to  maktf 
Allen ^*'**'*  ^*  "  *  ^^^^  °^  S»ft  o^  l^>^  goods,  to  kill  me,  and  then  to  fly  out 
(fl)  Cr.  Car.  **  of  «be  Country,  but  God  preferved  me."  And  it  was  ftrong- 
i4o.Cr.  Elii.  ]y  urged  that  the  a£tion  (hould  be  maintalnablei  and  divers 
tlVc  T.\  o  cafes  cited;  one  of  the  Lady  (i)  Cockeyn,  M.  32  &  S^El.i» 
Moor  419.*  ^'  R-  for  thefe  words,  «*  my  Lady  Cockcyn  ofFcred  to  give 
a  Dolft.  ao6.  **  poifon  to  one  to  kill  the  child  in  her  bo'iy.**  Another  intfr 
3  Bttlftr.  167.  Tibots  &  Heyn  in  Glouccftcr  for  thefe  words,  «  (0  Tibot* 
eo  Cr?EH2.  "  and  another  did  agree  to  hire  one  to  kill  îî.  B."  Alfo  Car- 
191.  3  Bulft.  dinal's  cafe,  for  thefc  words,  •*  if  I  had  confented  to  M.  Car- 
ï6;.  «•  dinaJ,  T.  H.  had  not  been  alive  :**  and  the  Lord  Lumley's 

(</;  Moor  î4a.    cafc  ;  *•  my  Lord  Lumley  (d)  hath  gone  about  to  take  away 
X  Leoiu  187.       c»  niy  life  againft  all  Chriftian  deaKng."^    But  upon  great  con- 
1  Atd<rrf*i2iV'  fideration  and  advifement  it  was  adjudged  that  in  thoprinci- 
{i)  Poftcâ  IÇ.  b.  pal  cafc  the  words  were  not  aâionable  :  for  the  purpofc  or  {e) 
Cr.  Car.  140.       intent  of  a  man  without  aft  is  not  punifliable  by  law.     et  ubi 
*  Sij"/' 2^1.      ^^^  ^  '''*  '^'  "'"  ^  tranfgrejfio  quoad  mundum.     And  although 
for  fuch  cpnfpiracy  he  might  be  puniflied  in  the  Star  Chamber^ 
that  is  by  the  abfolute  power  of  the  court,  and  not  by  the  or- 
dinary courfe  of  the  law.     Nota  betUy  this  cafe>  and  the  caufe 
and  reafon  of  this  judgment. 

Davis  againft  Gardiner. 

X\,  The  plamtiff  declared,  that  flic  was  a  vrrgîn  of  pood  fame, 

Tr.  35  El.  Daws  &c.  and  free  from  all  fufpiciun  of  inconiinency,   &c.     And 

▼.  Gardiner.        whcreas  Anthony  Elcock  citizen  and  mercer  of  London,  of  the 

ÏroUc/rc    4    fubftance  and  value  of  3000 1,  defired  her  for  his  wife,  and 

35, 119I  Mwr  '  had  thereupon  conferred  with  John  Davis  her  father,  and  was 

409.  cf.  Car.       ready  to  conclude  it,  the  defendant   {pramijfgrum  non  ignarus) 

Tac'  i^^'a  Buift    ^°  defame  the  faid  Anne,  and  to  obftruft  the  faid  Anthony's 

89,90.  I  Siderf!  proceeding,   uttered  and"  publHhed  of  the  faid  Anne  thefc 

397.  iJon«i4i.  words;  "  I  know  Davis's  daughter  vrcW  (innuendo prad*  Att' 

LtelTiiV**       **  ^^^^  ^^  dwelt  in  Chcapfide,  and  there  waS  a  grocer  that 

sltolîeiRép.       *•  did  get  her  with  child  (and  the  defendant  being  there  then 

«49*  P<>P>^'  140*  admoniftied  that  he  ftiould  be  advifed  quid  dixerat  dt  prafatm 

Tmo/*'*  I       Anna  :)  ulteriut  de  eadem  dixit  :  **  I  know  very  well  what  I  fay, 

TÈîi  Cafe  d*en?/d  *'  I  know  hcr  father,  and  mother,  and  fitter,  and  ftie  is  the 

fo  be  law,  Salk.  <*  yoiHigcft  fifier,^  and  had  the  chiHby  the  grocer  :*'  by  reafon 

^94-  of  which  words  the  the  plaîntiff  was  gfcatly  dcfaftied,  Ù  ratione 

Cro.lac.3a5.  Cf.  '"^^  ^'^'  Anthonius  ipfim  Annam  in  uxor*  dittere  petiitus  recnfa* 

£l's.  (;-9.  '     '  hat\  and  the  defenchnt  pleaded  not  guilty,  aild  b^  nifi  priuf 

iVcmf.4.         in  the  county  of  Bitcks,  the  jurors  found   for  the  plaintiff, 

and  aiTefled  damages  to  200  marks.     And  it  was  now  moved 

in  arreft  of  judgment  by  the  defendant's  counfel,  that  the 

faid    defamation  of  inconttnency   concerned    the   fpiritual, 

and.   not    the  temporal    jurifdiftion  :    and   therefore  as  the 

offence   (bouid  be   puniflied    in   the    Spiritual   Court,    fa 

her   remedy   for   fuch    defamation    fliould   be   there  alfo; 

Skînncf  111,'     fof  cùgnitio    cQufa  non  fpe£ïal  êd  forum   regium:    fo   rf   a 
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man  is  called  bâdard,  or  heretic,  or  mifcreant,  or  adulterer.  Skinner  m. 
( fora fmuch  as  thefe  belong  to  the   (0)  cccleGaflical  jurifdic-  (^' iBrowni.16. 
tion)  no  action  lies  at  the  common  law  ;  and  in  proo*  thereof  ^^^^y^^^S' 
12  H.  7.  22.  a,  b.  &27  H.  8.  14.  a.  b.    weie  cited.     But  it  Goob.'si;',  318. 
was  aniwered  by  the  plaintiff's  counfel»  and  refolved  por  totam 
^ariantf  that  the  aâion  was  (b)  maintainable  for  two  reafons.  (h)  Cr.  Elis. 
1   Becaufe  if  the  woman  had  a  baftard,  flic  wns  ♦  punifliable  J39»  787- 
by  the  ftatute  of  18  £liz.  cap.  3.     And  although  fornication  or  p^i^'.^^lI. 
adultery  is  not  examinable  by  our  law,  becaule  they  are  done  Nothing  of  thîi 
in  fecret,  and  ptrradventurd  arc  indecent  to  be  opeaiy  examin-  '«^'P°  ^^V  ®^*='- 
ed,  yet  the  having  of  a  baftard  is  a  thing  apparent,  and  exa-  ^,  jiflice  ^ncî 
minable  and  puniOiable  by  the  faid  4a.     2.  It  was  refolved,  affirmed  toTwif- 
if  the  dcfepdant  had  charged  the  plaintiff  with  bare  incon*  ^eo>iVent.4. 
tinency,  yet  the  aâion  (hould  be  maintainable:  for  in  this 
cafe  the  giound  of  the  aâion  is  {c)  temporal,  fc.  that  (he  was  W  Cr.  Car.  141, 
to  be  advanced  in  marriagei  and  that  (he  was  defeated  of  it,  e^.^Vj^  ,j,  5. 
and  the  means  by  which  Oie  was  defeated  was  the  faid  {lander,  Paim.  298. 
which  means  tending  to  fqch  end,  (hail  be  tried  by  the  com-  i  RoUe»  35. 
jhon  law.     So  if  a  divine  is  to  be  prefented  to  a  benefice,  and  ?kc|>*'»48*^^* 
one  to  defeat  him  of  it,  fays  to  the  patron,    ^'  that  he  is  an  5C0. 58.  •. 
**  heretic,  or  a  baftard, .  or  that  he  is  excommunicated,"  by  Hed.  161. 
which  the  patron  refufes   to  prefent  him  (zs  he  well  might  if 
the  imputations  were  tiue)  and  he  lofes  his  preferment,  he  (liali 
have  his  a£lion  on  the  cafe  for  thofe  flanders  tending  to  fuch 
end.     And  if  a  woman  is  bound  that  (he  (liall  live  continent 
and  chaile  ;    or  if  a  leafe   is  made  to  her  quamdiu  {d)  cafta  {d)  i  SM.  ^^^ 
vixerit^  in  ihefe  cafes  incontinency  (hall  be  tried  by  the  com-  ^'^/ S'^^tf  ^o^* 
mon  law.     And  Popham,  Chief  Judice,  faid,  that  if  one  fays  511,583.    *  ^' 
of  a  woman  that  keeps  an  {e)  inn,  that  (he  has  a  great  ii;»feâi«  f//iRoUes  Rep. 
ous  difeafe^  by  which  (he  lofes  her  guefts*  (lie  (liall  have  an  ^44- 
aftion  on  the  cafe.     Trin.  25  Eliz.  in  B.  R.  inter  Banifter  &  ^^  I'^^^l^''' 
Banifter,  it  was  refolved,  that  where  the  defendant  faid  of  the  Cr.  Car.  469. 
plaintiff  (being  fon  and  heir  to  his  father;  that  he  was  a  ff)  J-J^°*'  ^^** 
baftard,  that  and  aâion  on  the  cafe  lies  ;    for  it  tends  to  his  codb.  Vs^. 
difinherifon  of  the  land  which  defcends  tt)  him  from  his  father:  Owen  32. 
but  there  it  was  refolved,  that  if  the  defendant  pretends  that  ^^^\p' 
the  plaintiff  was  abafhrd,  and  that  he  {g)  himfelt  was  the  next  JaRoUci  38.* 
heir,  there  no  aâioo  lies,  and  that  the  defendant  may  (hew  cr.  £i.  346,347. 
by  way  of  bar,    if  the  plaintiff  omits  it  in  his  declaration  ;  (f ',  ^**il'%'*' *' 
which  agrees  with  the  rcfolution  in  Anne  Davis*8  cafc|  and  ,  |-j'„  '  '' 
with  the  Lord  Cromwel's  cafe.  Cr.  jac.  z6^ 

^  Moor  188. 

James  wr/«i  Rutlcch.  Cr.  Eii..^i97. 

The   plaintiff   declared,     that    the    defendant    and   one  m.  41  &  41  El. 

John  Bonner  having  conference  of   the    plaintiff,    the  de-  inB.R.J«met 

feidant  faid  of  the  piainti.ff  to  the  faid  John  Bonner  thefe  J^'JJ»  Ruilwh, 

words,    **  hang  him   {prttdlâlum   Johannem  Jamts  innuendo)  ,  Roy,^!*- 

<^  he  is  full  of   the  pox  {innuendo  the  French   (tf)  pox)   I  scUeiio6.* 

**  marvel  that  you  (trad"  Johanntm  Bonmr  innufnd^)  will  cat  MÇT.Ei.a3ç. 

X.*  .    ^  P4m.  64,65, 
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**  or^  drink  with  bîm,  [praJiâîum  yohannem  yames  irmvindo) 

*'  I  wiil  prove  that  he  is  full  of  the  pox  {innuendo  the  French 

pox/*)    The  defendant  pleaded,  not  guilty  ;  and  it  was  found 

for  the  plaintiff,  and  dannages  aflefled.     And  it  was  moved  in 

arrcftof  judgment,  that  the  words  were  not  aâlonahîe:  and 

it  was  refolved,  that  in  every  aâion  on  the  cafe  for  flander- 

ous  words,  two  things  are  re^uifite;    i.  That  the  perfon  who 

(«}  Moor  63»      Î6  fcandalized,  is  [a)  certain.     2.  That  the  fcandal  is  apparent 

by  the  words  them fel ves  ;  and  therefore,  iforre   fays  without 

any  precedent  communication»  that  one  of  the  fervantsof  J. 

S,  (he  having  m;>ny)  is  a  notorious  felon,  or  traitor,  &c.  here, 

^^)  iSîd.  qi.      for  the  inecrtainty  of  the  perfon  no  aâion  Kcs;  and  an   {hj 

March.  J09. no.  innuendo  eannot  make  it  certain.     Soif  one  fays  generally , 

a  crr.^1^^5'*^*  *•  I  know  one  near  about  J.  S.  that  is  a  notorious  ihief,"  or 

243, 443.  ^  '      fuch  like  ;  but  when  the  perfon  is  once  named  in  certain^   aa 

J  Bttïftr-  7*»  7V  if  two  fpeaking  together  oî  J.  S.  one  fays,   •*  He  is  a  notori- 

rimJ!'65 '^'**^"  "  ^"s  ^'^'^f»"  ^'^^^^  J  ^'  ^'"  *^'*  declaration  may  (hew  that 

Cr.  Jac.  14?,       there  was  fpeech  of  him  between  them  two,  and  that  one  faid 

126, 107,  514.     of  him,    **  he  (innuendo  prsrdiSJ'  J.  S.^)  is  a  notorious  thief.'* 

Hob^i'^îç'aôS.  ^^^  the  office  of  an  innuendo  is  to  contain  and  defign  the  feme 

Aity all,  perfon  who  was  named  in  certain  before,  and  in  cffeft  (lands 

Sryiei  46.  jn  IJeu  of  z  pritdi£i\  but  an  innuendo  cannot  make  a  perfon 

Hutt  "*  certain  who  was  incertain  before.     For  it  would  be  inconve- 

]  Roi.  82,83,84.  nient,  that  aflions  fliould  be  maintained  by  imagination  of  an 

Meri.  174.  intent  which  doth  not  appear  by  the  words  upon  which  the 

1^*197!**  ^^*   aûion  is  grounded,  but  is  altogether  incertain  and  fubjeâ  to 

Poft20.il.  deceivable  conjcélure  :  but  if  one  fays  to  J.  S.    **  Thou  art  a 

('<;  ioCo.i3o.b.  *«  (f)  traitor,  &c/'  ihert  conjiaf  de  perfona,  and  the  aâioQ  lies  : 

fo  here  in  the  cafe  at  bar,  when  the  defendant  and  Bonner  had 

fpeech  of  the  plaintiff,  then,  when  the  defendant  faid,  **  hang 

^*  him,  &c."  there  innuendo  will  denote  the  feme  perfon  named 

before  :  but  if  the  defendant  without   any  difcourfe  of  the 

plaintiff,  had  faid,  *^  hang  him,  8cc*'  there  no  innuendo  would 

have  made  the  perfon  certain.     As  to  the  ad,   as  an  innuendo 

cannot. make  the  perfon  certain  which  was  incertain  before, 

fo  an  innuendo  cannot  alter  the  matter  or  fenfe  of  the  words 

.  themielves:  and  therefove  when  the  defendant  in  the  cafe  at 

'  bar  faid  of  the  plaintiff,    *^  that  he  was  full  of  i^he  pox,  (imiu* 

.  *•  endo  the  French  pox,")  this  innuendo  d«th  not  do  its  proper 

15.  b."^**  '^*  **  office,  for  it  endeavours  to  extend  the  general  words,  the  pox, 

4  Co.  20.  t.         to  the  French  pox,  by  imagination  of  an  intent  which  is  not 

Codb.  »7S.         apparent  by  any  precedent  words^  to  whFch  the  innuendo  (hould 

H?rt.'3V,^5,îi3*  ^^^^^*     A"^  ^^^  words  ihcmfclvfes  (hall  be  taken  in  {dj  piiti^ri 

y-Rcl.  :  1,7^,73.  Jenfu.    Carihcw  422. 

Laich.%. 

PaJm.  20.  c\^ 

jB«Ul..;4.  Ox- 
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Oxford  &  Ux.  verfut  Crofs.,  13. 

The  plaintiff  brought  an  aâion  in  London,  bccaufc  the  de-  Tr.  41  Êi.  Ox. 
fendant  ca'Ied  the  plaintiff's  wife  (a)  whore  ;  and  the  defend-  q]^^^^  ^"^  '^' 
ant  removed  it  into  B.  R.  by  hahfat  corpus^  and  it  was  moved  («;  i  koiles  550, 
to  have  a  frottdtndo  to  remand  it,  becaufe  the  aâion  was  main-  *  ^°""  ^9» 
tainablein  London  for  the  faid  words,  but  not  at  the  common  cr!car./4/'t<o, 
law.     And  the  ^fw^i/m^<9  was  denied  ^^r /«/*  r«r'.    For  fuch  39*4,486,487.' 
cuftom  to  maintain  aâions  for  fuch  brabling  words  is  againil  c:^*£i*  zIza'^i* 
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law;  licet  [b)  confuitujû  Jit magrue  autboritatisj  nunquam  tamen  TjjsiUwogi 
frajudicat  numifefl^  Virit<Hi,  229. 145. 

Sir  G.  Gerard  virfui  Mary  Dickenfon,  6  ^^  ^-  b. 

The  plaintiff  declared  that  he  was  feifed  of  the  manor  and  '4- 

caftleof  H.  in  the  county  of  Stafford  in  fee  by  purchafc  from  siic.Gtra^rd  Kt! 
Qeorge  Lord  Audley  ;  and  that  he  was  in  («)  commuiiication  M-ftcr  of  the 
10  demifc  the  faid  caftlc  and  manor  to  Ralph  Egcrton  for  22  Ro"»»  v.  Dick- 
years  for  200 1.  fine,  and  160I.  rent  pit  annum  ;  and  that  the  ^^J^y'ci^,  g^,. 
defendant  {framijforum  n9n  ignara)  faid,  **  I  have  a  leafeof  the  cr  Car.  i4o',i4r. 
•*  manor  and  caille  of  H.'for  90  years  ;"  and  then  and  there  Cr.  Jae.  397, 
ibewed  and  publifhed  a  demife  fuppofed  to  be  made  by  George  ^^o,ijf^*   ^^, 
Lord  Audley,  grandfather  to  the  (aid  George  Lord  Audley,  for  3  Buiftr.  75. 
ninety  years,  to  Edward  Dickcnfon  her  hufband,  and  publiQi-  **«'»«•  5*9- 
ed  the  faid  demife  as  a  true  and  good  leafe  ;  and  fo  affirmed  ^''      ''^* 
it,  and  offered  to  fell  it  ;  ubi  nvera  the  faid  Icafe  was  counter- 
feited by  her  huAiand,  and  that  the  defendant  knew  it  to  be 
counterfeited;  by  reafon  of  which  words  and  .publication,  the 
£itd  Ralph  Egerton  did  nor  proceed  to  accept  the  faid  leafe,  to 
damage,  &c.     The  defendant  pleaded  in  bar,  qH9d  \^b)  talis  in*  {h)  Poftea  18.  b. 
difUura  (qualis  in  the  declaration  is  alledgcd)  came  to  the  dc-  ^'  ^^  >9^»'97- 
fendant's  hands  by  trover,  and  traverfed  that  (he  knew  of  the     '^^  *' 
forgery^  upon  which  the  plaintiff  demurred  in  law.    And  in 
this  cafe  three  points  were  refolved.     i.  If  the  defendant  had  (0  iRoUfs  R«p. 
ai&rmed  and  publiflied,  that  the  plaintiff  had  no  right  to  the  ^^u^^%\^^ 
caftle  and  manor  of  H.  but  that  (he  herfelf  had  right  to  them,  M^r  188. 
in  that  cafe,  becaufe  the  defendant  herfelf  (r)  pretends  right  Cr.  El.  197. 
to  them,  although  in  truth  (he  had  none,  yet  no  adion  lies«  ^^^  '7*  «• 
For  if  an  a£Uon  Aiould  lie  when  the  defendant  herfelf  claims  HciI.  161,  i6x» 
an  inter^ft,  how  can  any  make  claim  or  title  to  any  land,  or  (^.^Supu  17.  a. 
begin  any' fuit,  onfctjc  advice  and  counfel,  but  be  (hould  be  ['i  fj'j;' .^^r** 
lubjcct  to  an  adtionv  which  would  be  inconvenient.     Wbich  Br.  Aaionfur 
refolution  agrees  with  the  opinion  in  {d)  Banifter's  Cafe  before,  le  Cafe  90. 
•{.)  2  E.  4.  5.  b..  &c.    (/)  ,5  K.  4.  3^.  a.  b.  no  >aioa  upon  (£^'i,^^^ 
the  cafe  lies  againit  one  who  pubhihes  another  to  be  his  (g)  Br>Vinentge75. 
villain,  without  faying  that  he  lies  in  wait  to  imprifon  him,  et  (gJCuE\.  197. 
tales  &  tantas  minas  in  ipjumfecity  quod  circa  negotia  fuapalam  in-  1^\qj^^i^'^^^ 
Underi  non  audebat.  Vide  22  £.  3.  i.  in  (A)  Confpiracy,38E.  3.         '*    *  ^^' 

0.3  33- 
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33.  43  E.  3    loF^N.  B.  1 16.  b.    And  therefore  it  was   re* 
folved,  that  for  the  faid  word;:,    '*  1  have  a  leafe  of  the   ma- 
*f  nor  of  H.  for  90  years,"  although  it  is  falfe,  yet  no  aâ^oa 
]ies  for  flandering  of  his  title  or  intered  in  the  faid  caftle  and 
manor.     And  although  it  appears  by  the  defendant's  bar,  that 
ihe  has  no  tide  or  interell  ip  the  faid  leafe,  but  is  a  ftranger  to 
it  ;  yet  forafmuch  as  the  matter  aliedged  in  the  declaration 
(«)Ooa.  pi  69.  doth  not  maintain  the  a£tion,  the  {a)  bar  will  not  make  it  good. 
2.  It  was  refolded,  that  there  was  other  matter  in  the  declara- 
tion fufGcienc  to  maintain  the  a£lion,  and  that  was  becaufe  it 
was  alledged  in  the  declaration  that  the  defendant  knew  of  the 
communication  of  the  making  of  the  faid  leafe  to  Kalph  £ger- 
ton,  and  alfo  tha^t  (he  knew  that  the  leafe  was  forged  and  coun^ 
terfeitedy  and  yet  (againft  her  own  knowledge)  (he-has  affirm* 
ed  and  pubiiflied,  that  it  was  a  good  and  true  leafe,  by  which 
thepla;ntiflF  was  defeated  of  his  bargain.     FUe  5E.  4.  126. 
^)  Hob.  167.      If  a  man  f^)  forges  a  bond  in  my  name,  and  puts  it  in  fuit 
fcr.Eii».  197.      againftme,  by  which  I  am  vexed  and  damnified,  1  (hall  have 
Fiixg.b.  98. 174.  an  aaion  on  the  cafe,  42  Aff  8.  B.  offered  eight  oxen  to  fell 
(c)  Cr.  Jac.  197,  to  A.  as  his  (r)  proper  goods,  knowing  them  to  be  the  proper 
468, 469,  474.    goods  of  P.  A.  truiling  in  the  fidelity  of  B.  bought  them  for 
Cf.  E^^.  44.       j^j  j^^jj  afterwards  P.  retook  the  oxen  ;  in  that  cafe  A.  (hall 
have  an  aaion  upon  the  cafe  again  (I  B.     3.  It  was  refolved, 
that  the  bar  was  infufficient,  for  the  defendant's   knowing  of 
the  forgery  is  not  traverfable.     As  in  an  a£lion  upon  the  cafe, 
•  Fîikgîb.  263.    becaufe  the  *  defendant's  dog  has  bit  the  plaintiff^'s  cattle,  iffe 
ié^'^'  J*^' 39^'  fdtns  carum  fuum  ad  mordendas  eves  confuitum  %  the   (d)  (fciem) 
Cr?"c»r.  2C4*^'  Î8  wo^  trayerfable,  but  ought  to  be  proved  in  evidence  upon  the 
487. 3Buiih76.  general  ifluc,  for  fciens^  ^e,  is  no  direâ  allegation,  nor  ever 
Br  Trfwrt*'      ^^'^'^g^^  *"  ^^K  placc,  fo  that  it  is  not  traverfable  nor  triable, 
r.ni  cecTio/""  A'f^  ^^^  manner,  of   pleading,  (0  talis  indentura  qualis  m 
Doâ.  pi.  1S9.      the  declaration  is  alledged,  is  no  direâ  anfwer  to  the  inden- 
Tsider^  ture  alledged  in  the  declaration,  for  talis  ifidentura  non  eft  eadem 

a  Bulfl.'igz.  indentura  %  for  nullum  fimile  ejl  idem.  Vide  30  AIT.  19  2  £.  4. 5. 
ïRol.Rep/43,  isE»4  3^'  27H.  8.  14.  22.  -^oH.S.  Br.  Aftion  furle  Cjfe 
T\c%v  a  io4.  4  £•  6.  ih\d.  112.  28  H.  8.  Dyer  19.  6  E.  6.  ibid,  72.  & 
197  Do^;^^^^^^^^  Z^^v^'thid.  118.   yEliz.  ibid.  nib.    iiEli2.285.    15 

Laoi  1^2.  Eii^.  317.  And  thefe  are  in  efifeâ  all  the  cafes  in  our  books. 

Bittridge's  Cafe. 

15.  Bittridge   brought   an    aAion   upon    the   cafe    for   thefc 

i^B^R  B'^**    words,  **  Mr.  Bittridge  is  a  perjured  old  knave,  and  that  is 

nidii't  Cafe."       **  ^o  ^  proved  by  a  flake  parting  the  land  of  H.  Martin  and 

Yclv.  10. 3^      **  Mr.  VVrjgl^t.'*  T|}c  dcf.  pleaded  not  guilty,  and  was  found 
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guilty:  and  now  !n  arreft  of  judgment  it  was  moved,  ^that 
thcfc  words  are  not    C<7)  aâionable.     i.  Bccaufe  this  word,  ^»)  Cr.  jâc.  81, 
*^  a  perjured  old  knave,"  the  noun  is  knaye«  and  J)erjured  is    ^  ^'  ''* 
fpoke  adjeâively  ;.  aa  if  a  man   fays,  one  is  a  feditious  or 
thievifli  knave,  thefe  words  are  not  a£kionab]e,  becaufe  the 
words  do  no  import  that  he  hath  made.fedition  or  felony,  but  , 

«re  adje£Uve,  which  imply  an  inclination  to  it.     2.  That  the 
irourt  ought  to  judge  upon  all  the  words  together*  and  colledt 
the  defendant's  intei^ion  jupon  all  his  words,  and  not  to  take  his 
words  by  parcels*     And  it  was  faid  that  {i)  the  laft  words  ex-  W  Stiks  3791 
tenuate  the  genuine  and  proper  fenfe  of  the  firft  words,  for 
perjury  (hall  be  intended  in  fome  court  upon  judicial  proceed- 
ing ;  but  when  he  adds,  ^^  and  that  is  to  be  proved  by  a  flake 
**  parting,  &%:.**  that  explaios  for  any  thing  that  appears  to 
the  court,  that  this  perjury  was  not  in  any  court,  but  an  uti  - 
advifed  oath  extrajudicial  about  the  placing  of  a  ftake  for  a 
partition.    «As  to  the  firft  it  was  rcfolvcd  by  Popham,  ChSeîf 
Juftice,  Gawdy,  Fenncr,  and  Yelverton  Juftices,  that  for  thcfc 
words,  ^'  thou  art  a  perjured   knave,"  without  any  more,  an 
aâion  upon  the  cafe  lies,  for  fometimes  adje£live  words  will 
maintain  an  a£lion,  and  fometimes  not.     They  are  aâionable, 
2.  When  the  adjeâive  prefumes  an  aâ  committed.  2.  When 
they  fcandalize  one  in  his  office,  or  funâion,  or  trade,  by 
which  heeetshis  lining:  as  if  aman  fays,  that  one  is    <*  a 
**  perjured  knave,**  there  muft  be  an  aâ  done,  or  other  wife 
be  cannot  be  perjured,  as  was  rcfolved  before  :  fo  if  one  fays 
of  an  officer,  or  a  judge,  that  he  is  a  {c)  corrupt  officer  or  (OSapraxS.a. 
judge,  an  aâion  lies  for  both  caufes  ;  i.  Becaufe  it  implies  an  i^î"''*  5°' 
aâ  done:  2.  It  is  flanderousto  him  in  refpeâof  his  office.  MoVrJp^2i. 
Pa/ch.  24,E\iz,  in  B.  R.  Philips.  Bachebr  of  Divinity,  and  zRoiiesRep.is^. 
Parfon  of  D.  brought  an  aâion  upon  the  cafe  againil  Robert  f«»fch.  24  eii«. 
Badby,  £fq.  becaufe  the  fame  defendant  fpoke  thefe  words  in  Badby  i^' B^iu 
London,  *'  thou  haft  .made  a  feditious  iermon,  and  moved  the 
'*  people  to  fedition  this  day/'    The  defendant  ju.Q:i(ied  at 
St.  Edmund's- Bury  in  Suffi^lk,  that  he  fpake  the  faid  words 
at  Bury,  upon  which  the  plaintiff  demurred  ;  and  in  that  cafe 
two  points  were  refolved.     i.  Notwithfhnding  that  the  firft 
part  of  the  words  were  uttered  adjcûivcly,  and  the  latter 
words  were  but  moving  to  fedition,    and  it  did  not  appear 
that  any  followed,  yet  becaufe  they  fcandalized  the  plaiptifF 
in  his  funâion,  it  was  refolved  that  the  words  were  aflion-  (^  cro.Tic.14c 
able.    2.  That  the  defendant  ought  to  have  juflilied  the  words  58c. 
in  London,  and  not  at  Bury,  fur  the  words  in  the  declaration  '  ^î!.'^*'  *7- 
were  not  ànfwered;  wherefore  judgment  was  given  for  the  jRoLRip'îi!' 
plaintiff.  Soif  one  fays  of  a  merchant,  that  he  isa*^  bankruptly  a  Ba!ftr.  no.  ' 
f  knave, or  bankrupt  knave,'*  aliho' there  (^bankrupt  be fpokcn  ^*'«-  »o»"« 

0^4  adjcftivcly,  «-à;V,;5„. 
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adjcâivcly,  yet  an  aâion  lies,  as  it  was  adjudged  in  Mitton^s 
Cafe,  m  C.  B.  Mich.  43  &  44  EHz.    Or  if  one  fays  of  a 
(é)  %  Roi.  Rep.    merchant,  **  that  he  (a)  will  be  bankrupt  in  two  days,*'  which 
'45»  433%  implies  but  inclination,  yet  an  aâion  lies,  6  E.  6.  Dyer  72- 

for  tbût  defames  him  ^n  his  trade  by  which  he  gets  his  living  t 
•  but  when  the  words  do  not  imply  an  aft  done,  but  an  inclina- 

tion to  an  a£b  which  doth  not  fcandalize  the  party  in  the  duty 
of  any  ofGceor  funâion  nor  in  his  trade  of  living,  there  an 
aûion  upon  the  cafe  doth  not  He  ;  as  to  fay  that  he  is  a  **  fe- 
(^)Lttch.  47.     •*  diiious  or  (^)thicvi(h  knave,"  thefe  do  not  import  any  aft 
pf  m  ^^^*  ^^  ^  done,  but  aii  (r)  intent  or  inclination  to  it,  wWch  is  not 

Cr!  J-c!  65, 66.  punifhable  by  the  common  law.     As  to  the  fécond,  it  was  re- 
(c)  Anted  16.  b.  folvcd  in  the  cafe  of  Bictridge,  that  upon  all  the  words  taken 
^'r^*^'  '*°*      together  no  aâion  lay  ;  for  the  latter  words  extenuate  the  firft, 
1  SiU^ji^        ^°d  explain  his  intent,  that  he  did  not  intend  any  judicial 
Velvcr.  90.         perjury.     AJfo  it's  impoflible  thata  fiake  can  prove  him  per- 
jured :  ^nd  therefore  upon  coniidcration  of  all  the  words  for 
the  impoffibility  and  in&nfibility  of  them,  they  are  not  aâion* 
able,  as  it  has  been  adjudged,  that  where  one  fays  to  another; 
Ooib.  14t.         ««  thou  art  a  thief,  for  thou  haft  flolen  my  apples  out  of  my 
bZuu  ^''       "  orchard  j"  or,    "  for  thou  haft    robbed  my  hop- ground," 
Cr.  l4o.'674.       which  latter  words  prove  ii  no  felony  ;  and  fo qualify  the  pro^ 
3  Inil,  109.         per  fcnfe  of  this  word  thief,  which  of  itfclf,    although   it  is 
generally  fpoken  will  bear  an  a£lion.  And  fo  it  was  adjudged 
tfîtâr  Dobbin$&  Franklin,  Mich.  43  8c  44  Eliz.  in  C.  B.    And 
it  was  agreed  that  it  is  all  one  to  fay,    **  thou  art  a  thief,  for 
"  thou  haft  ftolcn  my  apples  out  of  my  orchard  ;"  and  to  fay, 
'*  thou  art  a  thief,  and  that  will  be  proved  by  ftealing  my  ap-* 
•*  pics  in  my  orchard."     So  in  the  cafe  at  bar,   *<  thou  art  a 
f^  perjured  old  knave,  and  that  will  be  proved  by  a  ftake  part- 
"  ing,  &c.**  For  the  office  of  Judges  is  upon  confîderation  of 
;i]l  the  words  to  collect  the  true  fcope  and  intention  of  him  who 
fpeaks  them  :  and  if  in  this  cafe  the  plaintiff  had  declared  only 
upon  the  6rft  words,  fc,    "  thou  art  a  perjured  knave,'*  the 
defendant  might  have  (hewed  all  the  words,  and  the  coherence 
of  them,  as  appears  before  in  the  Lord  Cromwel's  cafe.    But 
'  h  was  faid,  that  if  the  plaintiff's  counfel   had  difclofed  the 

truth  of  the  cafe  in  the  declaration,  the  faid  words  would  have 
well  maintained  the  aftion  ;  for  thç  truth  of  thecpfe  was,  that 
in  ^n  aâion  between  Martin  and  Wright,  the  ftate  of  the 
fontroverfy  was,  whether  the  faid  ftake  «food  upon  the  land 
of  the  one,  or  of  the  other,  or  indifferenily,  as  a  boundary 
betwixt  them.  And  in  that  a£tion  the  plaintiff  was  fwom  as 
a>.witnefs,  and  by  the  pretence  of  the  defendant,  had  in  his 
depofition  perjured  himfelf:  but  this  fpccial  matter  was  not 
Ihewed,  and  thierefore  it  was  adjudged,  quod  querem  nihil  capiat 

Barham's 
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Barham'^  cafe.  16. 

Barham  brought  (a)  an  aûion  on  the  cafe  agalnft  Nether£il,  Salk.  513.  M. 
and  the  words  were,  "  Mailer  Barham  did  burn  my  barn  ^^^^^**^*' 
«(  (innuendo^  barn  with  corn)  with  bis  own  hands,  and  none  Barham*t Cafe. 
y  but  he  s"  and  after  verditt,  it  was  moved  in  arreft  of  judg-  (tf)Co.'Enrr.2'4» 
incnt,  that  the  words  were  not  adlionable,  for  it  b  not  felony  «"^^^  V' 
{b)  to  burn  a  barn  if  it  is  not  parcel  of  a  manfion^houfe,  nor  ,  ^ol.  ^y%%. 
full  of  corn  :  and  in  fuch  cafe  agitur  eiviliur  and  not  crimina-  Yelv.ai. 
tUrj  etvivba  accipienda  funt  in  (c)  miiUn  fenfu:  and  the  (d)  ^  '|S' 
innuindê  will  not  fcrvc  when  the  words  themfclvcs  arc  not  cr!'jjc.^438. 
flanderous  }  which  well  agrees  with  divers  of  the  refolutions  i  Sid.  52. 
before-  >        }^f^'  h 

Palmer  and  Thorpe.  ,"    fsX:"^'^""' 

Touching  defamations  determinable  in   the  ecclefiaftical  iiH.  7.  i.  6 
court,  it  was  refolved,  that  fuch  defamation  ought  to  have  ^^'.^^p  "*  **^' 
three  incidents  :  i.  That  it  concerns  matter  merely  fpiriiual  g^*,' g*6.  '    °'* 
and  determinable  in  the  Ecclefiaftical  Court,  as   for  calling  3H.  7*.  lo.t. 
him  *' heretic,  fcbifmatic,  adulterer,  fornicator,  &c.**     a.  It  ".S?**?;*' 
ought  to  concern  matter  merely  fpirhual  only,  for  if  fuch  de-  Cr.Car.  376,377. 
famation  touches  or  concerns  any  thing  determinable  at  the  1  jooea  351. 
common  law,  the  ecclefiaftical  Judge  (hall  not  have  conufans  i^^p.'t^'^^' 
of  it.     3.  Although  fuch  defamation  is  merely  fpiritual,  and  ,0  ^,  '   ^^  y^^ 
only  fpiritual  ;  yet  be  who  is  defamed  cannot  fue  there  for  49  H.  6. 14.5. 
amends  or  damages,  but  the  fuit  ought  to  be  only  for  the  |"^**»-  ^'  4- 
puniflimcnt  of  the  fin,  profalute  anima.     And  as  to  the  fiift  y^^  ^"TbJ' 
and/econd,  the  cafe  in  2a  £.  4.  20.  a.  b  was  cited  to  this  cadb.  278.' 
cffcft  :  the  Abbot  of  St.  Alban's  fent  his  fervant  to  a  feme-  ^<»p^-  *"• 
covert  to  come  to  his  mafter  and  fpeak  with  him,  the  fervant  ^^oil^i^n^^-l', 
performed  his  command,  and  thereupon  the  woman  came  1  Mod.  Rep/19, 
wiih  him  to  the  Abbot  ;  and  when  the  Abbot  and  the  woman  *3'  La/ch.  a. 
were  together,  the  fervant  (who  knew  his  matter's  will)  with-  ,  B^'ftf.^74.  ' 
drew  from  them,  and  left  them  two  in  the  chamber  alone }  {d)  Antea:7.  b. 
and  then  the  Abbot  faid  to  the  woman,  that  her  apparel  waa  jL^'**"^*  5»- 
grofs  apparel  5     to   whom   the    woman    faid,  that    her  ap-  ,  RoI,  kcp!  ÎIÎ. 
parel  was  according  to  her  ability,    and  according  to  the  Cr.  Car.  336. 
ability  of  her  huiband  :  the  Abbot  (knowing  in  what  women  *43»443 
repofe  delight)  faid  to  her,  that  if  ftie  would  be  ruled  by  him,  \  roL  Rcp-'iIt. 
that  (lie  ihould  have  as  good  apparel  as  any  woman  in   the  Huu.  65, 
parifh,  and  folicited  her  chaftity  :  when  the  wom<m  would  Cr.jac.  107,126, 
not  confcnt  ip  him,  the  Abbot  aflaulted  her,  and  would  have  cÎ.'ek'aÔt.  ' 
made  her  an  ill  woman  againft  her  will,  which  (he  would  not  Hob  2,3,45,268. 
fuftcr  \  whereupon  the  Abbot  kept  her  in  his  chamber  agaioik  Aiie032.Stil.46. 
her  wUI,  and  to  the  intent,  &c.     Thehufl>and  having  notice  jrO^Ij^  g?  84. 
of  this  abufe  to  his  wife,'  ft^ke  of  all  this  matter,  s^nd  faid.  Heel.  174. 
that  he  would  have  his  a<âion  of  falfe  imprifonment  againft  17. 

the  Abbot,  for  that  he  had  imprifoned  his  wife:  whereupon  T.25Ei.inB.R, 
the  Abbot  (adding  one  fin  to  another)  fucd  the  innocent  and  jWm.^*^ 
I^r  hufband  for  defamation  in  the  fpiritual  court,  becaufe  «  inft.  ^91, 
the  huft)and  had  publifhcd,  that  the  Lord  Abbot  had  folicited  *7  H.  s.  14.  b. 
bis  wife's  chaftity,   and  would  hav.e «made* her  an  ill  wo-  \^j\^l[\^l^^ 

man  :  ç  co.  5'!.  ■.  * 

,  n*viî'7v  a. 

Br.  Pioh'.b,  14. 
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man  :  but  upon  all  this  matter  difclofed  to  the  court,  the  huf- 
band  had  a  prohibition,  becaufe  the  hufband  might  have  an 
aâion  at  the  common  law  for  thisaffauk  and  imprifonmcnt  of 
his  wife»  although  he  then  had  no  af^ion,  nor  perhaps  never 
would  ;  yet  becaufe  the  fcandal  determinable  in  the  ecclen» 
aftical  court»  was  upon  the  matter  difclofed,  mixed  with  mat- 
ter determinable  at  the  common  law,  for  this  caufe,  upon  a 
motion  made  by  the  Abbot's  counfel  to  have  a  *'  confultation  ** 
in  that  cafe,  it  was  denied  by  the  court,    f^tdi  18  £.  4.  6.  12 
H.  7.  22..  Rcgift.  46,  47,  &  54.     As  to  the  third,  vide  the 
flat,  of  articuli  ckri^  cap.  i^  2»  &  3,  and  the  (latute  of  drcatm- 
fpeâie  agatisj  anno  13 E.  J.  and  F.  N.  B.  51.  J.  K.  52.  D.  M. 
2  iftft.  487,488,  53.  A.  F.  So  it  appears  there,  if  a  Parfon  fues  in  the  fpiritual 
court  for  laying  violent  hands  upon  him,  and  to  have  him 
excommunicated,  or  have  corporal  punifliment,  and  not  for 
damages  or  amends  ;  but  the  plaintiflFIhail  recover  cods  there: 
and  if  the  defendant  in  cafe  of  defamation  is  put  to  corporal 
puntfhment,  or  for  laying  violent  hands  upon  clerks,  &c.  if 
the  party  will  redeem  his  penance,  and  agree  to  pay  the  party 
damnified  a  certain  înm  of  money,  it  appears  there,  that  the 
party  damnified  (hall  have  fuit  for  this  in  the  fpiritual  court, 
and  no  prohibition  lies  ;  and  upon  thefe  differences  you  will 
better  underftand  the  better  opinion  in  12  H.  7.  22.  and  the 
fcnfe  of  the  Regift.  54.  where  all  the  Juftices  refufed  to  grant 
a  confultation  in  cafe  of  defamation,  ideft^  either  becaufe  the 
matter  of  the  defamation  was  not  merely  and  folely  fpiritual, 
or  that  the  plaintiff  fued  for  damages  or  amends  for  fuch  defa- 
mation ;  and  therewith  agrees  F.  N.  B.  53.  f. 

Thefe  refolutions  concerning  fcandals  (which  I  amongft 
many  others  for  my  private  inftruftion  have  obferved)  at  the 
importunate  requeft  and  defire  of  my  good  friends,  fbme  in 
the  realm  of  Ireland,  and  others  dweliinfr  in  the  remote  parts 
of  England,  out  of  the  meridian  of  Weftminfter,  I  have  re- 
ported, but  in  a  fummary  and  fuccinâ  manner,  as  you  fee, 
omitting  many  others  which  I  do  not  think  neceffary  to  be 
publiffied,  my  opinion  always  being,  quod  multo  utilius  ejl 
fauca  idonia  effundtre^  quam  multis  inutUiLus  homints  gravarL 
And  neverthelefs  thefe  brief  refolutions,  and  the  reafon  of 
them  being  well  underftood,  and  obferved,  will,  peradvcn- 
ture  give  great  direâion  and  inilruôion  pro  multis  ûiiis^  and 
will  deter  men,  for  words  which  are  but  wind,  from  fqbjeâ- 
iog  themfelvesto  adions,  in  which  damages  and  coils  are  to 
be  recovered,  which  fometimes  trench  to  the  great  hindrance 
and  impoverifhmcnc  of  the  fpeatiers» 
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B  R   O  W  N's     Cafe. 


COPYHOLDER  in  fee  by  licence  made  a  leafe  for  years,  Browo^tcafe. 
the  leffcc  entered  ;  the  copyholder  having  iffue  a  fon  and  M.513  &  24  EH»,. 
a  daughter  by  one  venter,  and  a  fon  by  another,  died;  the  JJ^j^^-  ,j|^ 
eldeft  fon  died  before  admittance;  it  was  adjudged,  that  the  lUom. 
land  fliould  defcend  to  the  daughter  of  the  whole  blood.    And  3  ^iiio*^  s^^* 
in  this  cafe  three  points  were  refolvedp^r  totam  curiam, 

I.  Athough  a  copyholder  has  m  judgment  of  law  but  an     ^^  Point 
ellate  at  will,  [a)  yet  cuftom  has  fo  eftablifhed  and  fixed  his  ^^^  ^  q^  g  ^* 
eftate,  that  by  the  cuftom  of  the  manor  it  is  defcendible»  and  Lit.feft.'77.  * 
his  heirs  (hall  inherit  it,  and  therefore  his  eftatc  is  not  merely  9  Co.  105.6. 
ad  voluntaiem  domini^  l?ut  advoluntatem  domini fecundum  confue-  ct,%]j/\J 
tudlmm  manerii  :  fo  that  thé  cuftom  of  the  manor  is  the  {b)  foul  Hetl  6. 
and  life  of  copyhold  édites,  for  without  cuftom,  or  if  they  ^^*  ?4-  b. 
break  their  cuftom,  they  arc  fubjeâ  to  the  lord's  will  ;  and  by  g  co.  elf  »!  ^ 
cuftom  a  copyholder  is  as  well  inheritable  to  have  his  land  acr  2  Co.  17.  a. 
cording  to  the  cuftom,  as  he  who  has  freehold  at  the  common  ^«)or6o,  6i. 
law,  for  [c)  confuetudo  ijl  altera  Itx  :    cuftom  and  ufage  from  /^ynétiVI' 
time  whereof,  &c.  may  create  and  confolidate  inheritances  ;  Poti.  23.  b.' 
for  (d)  confuetudo  vincit  communem  legem.  And  copyhold  eftates  (')  ^  ï-'i-s^-b, 
arc  of  great  antiquity,  for  J  Bradlon  who  wrote  in  the  time  of  (^^co.Li't.3,.b. 
the  reign  of  K.  H.  3.  writes  of  them,  lib.  2,  cap.  8.  where  he  ||  Poftê»  24.  b.'  ' 
fays,  Si  ipfe  adalium  tramferre  voluerit,  prius  illud  rejlituat  do'  ^»«  Lit.  59.  a. 
mino^  vel  fervienti  (id  ejl  fenefchallo  manerii)  dominus  prafent  ^"^  "**•  **^*^' 
nonfuerit't  &  de  manihus  illorumfiat  tranjlatio  ad  alium,  ike.  quia 
tile  non  habet  potejlatem  transferendi^  cum  liberum  tenementum  non 
hub  fat.     Et  eodem  libro  folio  76.    Etfimper  in  hujufmodi  focagiis 
confuetudo  loci  ejl  obfervanda.  Anno  4  £.  i.  (who  was  the  fon  of 
H.  3.)  by  the  ftat.  called  (e)  Extenta  manerii j  there  it  is  faid,  (r)  Co.  Lit.  58.3. 
inauirend*  ejl  de  liberis  tenentibus  quibufcunque^  (^c.  InquirenJf  ejl 
et$am  de  ajlumariis,  viz*  ^otfunt  cuflumarii^  ii  quantufn  terra 

quilibet 
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fuHibft  cujiumarius  temat^  qua  opera ,  quas  covfuetud^  faciat^  €ff 
quant*  opera  tsf  confuetui  cyjujlib*  cujium  vaieant  per  ann*  ^ 
quant*  reddit*  de  reddit*  ojjtfa  per  ann^  prater  opera  ^  confuett^ 
qum'p^unt  talliari^  i^  que  non  ad  voluntat*  dammi.  By  which 
it  appears,  that  the  who'c  parliament  cftcemed  of  them  as  of 
cuftomary  tenants;  2.  That  their  rent  is  accounted  parcel  of 
the  rent  of  affife.  3.  That  fame  of  their  cuftoms  within  fomc 
(«)Co.Lit.  59.  b,  manors  are  arbitrary  at  the  Iord*s  will,  (n)  as  fines  incertain, 
Poftci  17.  b.-       ^c»  2^d  within  fome  manors  their  cuftoms  are  certain,  and 

all  that  as  cuftom  has  allowed. 
42  E.  3.  25.       4^  E.  3.  25.  a.  b.  The  lord  brought  an  a£lion  of  trefpals 
t  I  Roll.  506.^    againft  his  copyholder,  who  pleaded  not  guilty  ;  fthc  jury 
Co.  Lu.  59.  a.     gave  a  fpiscial  verdifk,  that  the  copyholder  had  not  done  his 
fervices,  by  which  he  broke  the  curtom  of  the  manor,  for   • 
vhich  reafon  the  entry  of  the  lord  was  adjudged  lawful,  and 
that  he  (hould  have  the  corn  then  growing  j  which  proves  that 
he  entered  for  the  forfeiture,  and  could  not  put  him  out  with- 
out caufe:  fo  33  E.  3.  Trcfp.  254.     if  a  copyholder  makes 
an  alienation,  it  is  a  difleifin  to  the  lord,  and  a  forfeiture  of 
his  cftate. 
13  ï^'^-  13R.  2.  Faux  Judgment  7.     It  is  there  adjudged,  that 

where  an  heir  of  a  copyholder  recovered  in  a  plaint  in  the 
nature  of  an  afiifeof  roortdanceder,  in  the  court  of  the  Biftop 
of  I^^ondon,  of  his  manor  of  Stepney  in  Middlcfcx,  the  tenant 
brought  a  writ  of  falfe  judgment  returnable  in  C.  B.  which 
(^)Co.Ltt6o.a,  writ  of  (^)  falfe  judgment  did  not  lie  in  that  cafe^  but  there 
it  is  faid,  that  he  has  no  other  remedy  but  to  fue  to  the  lord, 
U^^ùt€t^^^*^'  who  has  the  freehold,  by  (0  petition,  and  he  may  if  there  be 
Poftea  3oJb!       caufc,  rcverfc  the  judgment  ;  by  which  it  appears,  that  the 
heir  of  a  copyholder  is  inheritable  according  to  the  ciiftom, 
aud  {hall  recover  by  plaint  in  nature  of  an  affife  of  mortdan- 
cefter  ;  but  it  is  true  that  Charleton  there  fays,  that  he  (hall 
not  have  an  affife  againft  his  lord  as  tenant  in  ancient  demefne 
ihall  havcj  becaufe  he  has  not  the  freehold,  as  Bradlon  fays. 
[Yet  quare  if  tenant  in  ancient  demefne  (who  is  only  the 
King's  villein)  can  be  faid  a  Freeholder  ?  J 
2  H.4. 12.  a.      ^  (^)  W-  4-  *^'  *•  A  copyholder  Drought  an  aâion  of  trcf- 
{d)  Fit».  Tfefp.  pafs  for  breaking  his  clofe,  and  cutting  his  trees,  and  the  dc- 
i^S*  fendant  pleaded  not  guilty,    the  jury  found    the   defendant 

Br.  Tcn?pM^      guilty,  and  afTeflcd  damages,  and  the  plaintiff  recovered. 
Copy  %,'  J  H.  5.  II,  12.  A  copyholder  may  furrender  to  the  ufe  of 

]H)5.ii,i2.  another»  rcferving  rent  with  condition  of  re-entry  for  non- 
payment, and  for  defauU  of  payment,  may  re-enter,  4  H.  6. 
II  &  21  H.  6.  37.  If  a  Bifliop  grants  cudomary  lands  by  copy 
and  dies»  the  copyhold  is  not  determined  by  his  death,  for  he 
was  dominus  pro  tempore^  and  this  grant  ihall  bind  the  King 
and  the  grantee,  (the  temporalties  being  in  the  King's  bands) 
ihall  have  aid  of  the  King. 

7E.4- 
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7  E.  4.  (a)  Danby,  Chief  Jufticcfaîd,  that  a  copyholder  is  7  £.4.19.  a. 
as  wdl  inheritable  to  have  bis  land  according  to  the  cuftom,  at  f^J  Co.  Lit.  60. 
be  who  has  a  freehold  at  the  common  law.  fca*  77*  ^^ 

21  £.  4.  80.  b.  [h)  Rrian  faid»  that  his  opinion  alvrays  had  9  co.  76.  h, 
been,  and  ever  fliould  be,  that  if  fucfa  tenant  by  the  cuftoai  «  Uoa.  109. 
paying  his  fervices  bcejeâed  by  his  lord,  that  he  fliould  have  2iE.4'8o.b- 
an  aûion  of  trcfpafs.  Lil/fJa*""  "'* 

(c)  15  H.  7.  10.  a.  &  (JJ  27  H.  8.  a8.  a«  b.  ABifliop  frrants  ca  Uc.  eo.  b, 
lands  by  copy  and  dies,  the  temporakies  come  into  the  King'»  6x  a. 
hands»  the  copyhold  eftate  ftands,  and  he  fliall  have  aid  of  the  J5^-7''0-b* 
King.  .  27H.8.  a8* 

1 5  H.  8.  Tenant  per  copy.  Brook  24.  The  hdr  of  a  copy-  (j^ ^"^  ^k  4< 
holder  tenant  in  tail  fliall  recover  in  a  (e)formedon  in  the  dif-  finiJd^e  Hoy i. 
cender  per  omms  jvfitciarios.    By  which  cafes  it  appears,  that  49- 
the  Judges  in  all  iucceffions  of  ages  have  allowed  copyhold     15  H.  8. 
eftates  to  be  cftablifticd  aiul  furc  by  the  cuftom  of  the  manor»  c^  *l^,^': '^^V 
and  difcendiblc  to  their  heirs  as  other  inheritaoccs  are.  9  Co.  8,9?*    * 

2.  It  was  refolved.  when  cuflom  has  created  fuch  inheri-  Cr.  Cir.  41,43» 
tances»  and  that  the  land  (hall  be  defcendible,  then  the  law  44>  45* 
will  direâ  the  defcent  according  to  the  maxims  and  rules  of    ^^^Po^n^^^" 
the  common  law,  as  (f)  incidents  to  every  eftate  defcendible  ;  f/jp^eùet  1%.  a. 
quia  quod  tache  intelligUur  àetjfe  non  videtur^     As  5  £•  4.  7.  b. 
when  ufes  had  gained  the  reputation  of  inheritances  defcendi- 
ble» the  common  lawdireâed  the  defcent  of  them,*and  that 
there  fliould  be  pojfejfio  fratrii  (f  )  of  an  ufc,  as  well  as  of  other  (z)  i  Co.  88.  t. 
inheritances  at  the  common  law:    but  it  was  refolved,  that  i^^'*  ^\ 
fuch  cuflomary  inheiltances  fliould  not  have  by  the  law  any  DjS",*oVb.ii.a« 
other  collateral  qualities  which  do  not  concern  the  defcent  of  pi.  40. 
the  inheritance,  which  other  inheritances  ai  the  common  law  ^[-  ^*^""*  3^* 
had  :  and  therefore  fuch  cuftomary  inheritance  fliould  not  be  %  ^IZiiÛi  on. 
a/Tets  to  charge  the  heir  in  anaâion  of  debt»  on  a  bond  made  by  27H.8.C.10.  p. 9. 
his  anceftor,  although  he  binds  bimfelf  and  his  heirs,  neither  ^*ts»Sttb.  3. 
ftiall  the  wife»  of  fuch  cuftomary  tenant  be  {h)  endowed,  nor  ^  ç^%X.* 
fliall  the  huiband  of  a  woman  inheritrix»  of  fuch  eflate  be  f  ^  And.  146. 
tenant  by  the  courtcfy»  nor  fliall  a  (t)  defcent  of  fuch  eftatc  ^"J;  ^»'^-  H-  b. 
toll  the  entry  of  him  who  has  a  cuftomary  light  to  it,  l^  fu  ds  }^^^\j^,'  . 
cateris  ;  for  as  vtitlxout  cuflom  fuch  eftate  at  will  canuot  be  Poftea  30.  b?    ' 
defceodible,  fo  without  cuftom  it  cannot  have  any  {k)  coUa-  Co.  Ut.  33.3, 
teral  quality  or  incident  to  other  inheritances  at  common  law  :  \{^^^'^^^' 
for  copyholders  have  eftates  of  inheritances /irtm^irin  quidy  that  f  Cro.  m!  361. 
is  to  faV)  to  be  defcendible  by  cuftom  to  their  heirs,  and  not  ^"<*'  ^7* 
to  be  determined  by  their  deaiks,  nor  fubjeû  to  the  lord's  will,  ^J^j^J',*'  ^'^; 
as  other  eftates  at  will  are,  but  they  are  not  eftates  of  inherit-  Rofteiaa.^b!' 
ance  fimpliciter^  fc.  to  all  other  collateral  qualities,  but  fuch  as  >  ^"^  >9^- 
cuftom  has  allowed,  or  are  incident  to  them,  (if  Pone*  2  '\^ 

3.  It  Cfo.  fac  36.* 
(A)  Hub.  215» 
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?i  Point. 
I  RoK  502: 
Dy.  19  r.  pi.  69. 
L«ne  20. 
Poph.  39* 
Cr.  El.  90, 148, 
662.      ,     . 
Cr.  Jae.  36. 
Plow.  529.  b. 
Yelv.  144,  14$. 
S  Bfownl.  145. 
(^X  Mo.  125, 

"6»  597- 
Poph.  39* 
1  Roil.  50t. 
1  Bvlftr.  41. 
(0  Cr.  EL  504, 
662. 

Cr.  Jic.  31. 
1  Vent.  a6o. 

3  Keb.  329* 

1  Mod.  Rep.  102. 
a  Brownl.  301. 
Moor  35S,  465* 
I  Roll.  505. 

4  Co.  13.  au 
Noy  29. 

f  »  Veatr.  182. 
(rf;  Winch.  67. 
Cr.  J*c.  103. 

(ej  boa.  pi.  80. 
{fjDoet,  pi.  80. 
[g)  ooa.  pi.  80. 
{h)  Doa.  pi.  80. 

(i)  Doft.  pi.  80. 
Cr.  J>c.  103. 
(A)  Dod.  pi.  So. 


(/}  Dca.  pi.  80. 


/ 
7. 

Tn  Lent  Aflîset 
a4El.  in  Suft*.  in 
Rtvei*s  cafe. 
^0s^Aniea2x*a. 
Cr.  El.  361. 
Hutt.  17. 
s  Dulftr.  337* 
Mo.  272,  397. 
lRolriRep.X26. 
\Aadcr.  192. 


3.  It  was  rcfolved,  that  where  the  cuftontary  eftate  of  in*'' 
heritance  defcends  to  the  heir,  (à)  before  admittance  he  may 
enter  and  take  the  profits,  and  that  there  ihall  be  ^  (^}  poJfej[fia 
fratris  before  admittance  on  an  aâual  poffeflion  as  in  the  cafe 
at  bar  :  and  fuch  heir  may  furrender  to  the  lord  to  the  ufe  of 
another  before  admittance,  as  any  other  copyholder  may,  but 
it  cannot  prejudice  the  lord  of  his  fine  due  to  him  by  the  cuf* 
torn  of  the  manor  upon  the  defcent  ;  and  he  is  a  tenant  by  copy 
of  court-roll,  for  the  copy  made  to  his  anceftor  belongs  to  him  9 
as  the  (c)  admittance  of  a  tenant  for  life,  is  the  (c)  admittance 
of  him  in  remainder  to  veft  the  eftate  in  him,  but  (hall  not  bar 
the  lord  of  his  fine,  which  he  ought  to  have  by  the  cuftom  : 
and  although  it  was  obje£led,  that  every  t  admittance  of  an 
heir  upon  a  dcfcent,  amounted  in  law  to  a  (d)  grant,  and 
fo  may  be  pleaded,  and  therefore  nothine  (hall  veft  in  tjie  heir 
before  admittance*    To  that  it  was  anfwered  and  refolved, 
that  true  it  is,  that  after  admittance  the  heir  may  in  pleading 
alledge  (/)  it  as  a  grant,  and  that  has  been  allowed  to  avoid  the 
inconvenience  which  would  otherwife  enfue  ;  for  if  the  copy- 
holder (hould  in  pleading  (f)  be  compelled  to  (hew  the  firft 
^  grant,  either  it  was  before  time  of  memory,  and  then  it  is  not 
'  pleadable,  or  within  time  of  memory,  and  then  the  cuftom 
fails,  and  therefore  the'  law  has  allowed  the  copyholder  in 
pleading  to  alledge  any  admittance,  as  well  upon  a  defceut 
\g)  as  upon  furrendef,  as  a  grant  ;  and  yet  he  may,  if  he  will, 
alledge  the  (h)  admittance  of  his  anceftor  as  a  grant,  (i  )  anj 
(hew  the  defcent  to  him,  and  that  he  entered,  and  well  with- 
out any  admittance  of  him  ;  but  the  heir  cannot  {k)  plead| 
that  his  father  was  feifed  in  fee  at  the  will  of  the  lord  by  copy 
of  court-roll  of  fuch  a  manor  according  to  the  cuftom  of  the 
manor,  and  that  he  died  feifed,  and  that  it  defcended  to  him, 
for  in  truth  fuch  intereft  is  but  a  (/)  particular  intereft  at  will 
in  judgment  of  law,  although  it  is  defcendiUe,  as  has  been 
laid',  by  cuftom  :  for  he  is  a  tenant  at  the  will  of  the  lord, 
according  to  the  cuftom  of  the  manor.     Nota^  reader,  all 
thefe  refolutions  and  opinions  have  been  confirmed  and  ad- 
judged, as  appears  by  the  cafes  following  : 

It  was  agreed  by  the  two  Chief  Juftices,  Wray  and  Ander- 
fon,  Juftices  of  affife  there,  upon  evidence  to  a  jury,  that 
where  a  woman  copyholder  in  fee  takes  an  hufl)and  who  has 
ifiue,  and  the  wife  dies,  that  the  huflxmd  fliall  not  bé  tenant 
by  the  courtefy  without  fpecial  cuftom,  according  to  the  refo- 
lution  aforefaid  ;  and  according  to  their  opinions  the  jury 
paiTcd  againft  the  huft)and. 

h 
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It  was  adjudged,  that  where  by  the  cuilom  of  the  manor,  ^^ 

plaints  have  been  made  in  the  court  of  the  manor  in  nature  Trin.  36  Elis. 
of  real  actions,  that  if  a  recovery  be  in  a  plaint  in  nature  of  /^"^^DetriTRi^- 
a  real  a£tion  againft  tenant  in  tail  (admitting  that  copyhold  deii.  Moor  35?.' 
land  may  be  {û)  entailed)  that  it  (hould  be  a  difcontinuance,  Cm.  Eiie  372. 
and  fhould  toll  the  entry  of  the  heir  in-  tail  :  for  inafmuch  as  w'^mtn^B^R  * 
plaints  in  nature  of  real  aâions  are  warranted  by  the  cuftom)  m.  36  &  37EI 2, 
it  is  an  incident  which  the  law  annexes  to  the  faid  cudom»  inter  Ciua&' 
that  fuch  recovery -fliall  make  a  (^)  difcontinuance,  which   ^'m^^t'^V^* 
agrees  with  the  reafojr'of  the  principal  point  in  Brown's  cafe,  i  wii^'a;. 

It  was  adjudged  that  if  a  man  fcifed  of  copyhold  land  in  i  i^oi»  50^?  634. 
right  of  his  wife,  furrenders  it  to  the  ufe  of  another  in  fee,  ^.^0^1*  ^ 
who  is  admitted  accordingly  ;  the  hufband  dies,  it  is  no  {c)  cr.  CarA'.  * 
difcontinuance  to  the  wile  or  her  heir,  but  that  the  wife  may  T'^Cro.  £J.  391, 
enter,  and  (hall  not  be  put  to  cui  in  vita^  nor  her  heir  to  fur  39^»  i  Rol.69f. 
cui  in  viia.     And  if  a  copyholder  for  life  furrenders  to  the  ufe  p^^ .  ^*  .   . 
of  another  in  fee,  it  is  no  (/i)  forfeiture,  for  it  pafles  by  fur-  B!R.Ro^73°, 
render  to  the  lord,  and  not  by  livery  ;  and  copyhold  eftates  inter  Buiiork  & 
fliall  not  have  fuch  qualities  as  cftates   at  common  law  have  ^^^*7*"T^'*"'^ 
without  fpecial  cuûom,  as  has  been  often  faid.  (</;  Moo/596. 

'  in  this  cafe  two  points  were  adjudged,     i.  That  (e)  a  de-  >'oph.  3S,  39. 
fcent  of  a  copyho'd  in  fee  fliall  not  toll  the  entry  of  him  who  ^^'^^  J"*.*«5- 
has  right  to  the  copyhold,  which  agrees  with  the  refolution  |  Xof.  632*. 
in  Brown's  and  the  other  cafes  belore.     2.  That  where  the  Cro.  Or.  7. 
cuftom  of  the  manor  of  Alleflcy  in  the  county  of  Warwick,  }^'?'/'    . 
was,  that  copyhold  lands  may  be  granted  to  any  perfon  in  b'.  r.  Eii?"intrt 
ftodô  Jimplici^  that  a  grant  to  one  and  his  heirs  of  his  (f)  body  Wright  k  Port- 
is  within  thecuftom  :  for'bc  it  afce-fimple  conditional,  or  an  "^gV^'^^i^  ' 
,  eftiite  tail,  it  is  within  thecuftom.     So  he  may  grant  for  life  f„^c  n.^intt/'' 
or  for  years  by  the  fame  cuftom,  for  ah  eftate  in  fee  fimple  Foitjn&Coi- 
includes  all  ;  and  it  is  a  maxim  in  law,  t  ^^  iicet  quod  mûjtiff  '***"•  H^«  J""^*- 
Hon  delkt  qucd minus  ejl  non  ticere,  6  Mod.  67.  "*"'  ^*'*^"' 

Richard  (f)  Fitch,  the  father,  copyholder  in  fee,  makes  a  m.  35  &  36  El. 
furrender  to  the  ufe  of  himfclf  for  life,  and  after  to  the  ufe  of  in  B.  R.  inter.  ' 
Rich,  his  fon  for  life,  and  after  to  the  ufe  of  his  laft  will  ;  the  On»venof  &Ted. 
father  is  admitted  and  dies,  and  afterwards  the  lord  pretend-  ^^  t"c**3"  *' 
ing  caufe  of  forfeiture  grants  it  to  a  (Iratiger  :  in  this  cafe  two  (e)  cr.  £i.  148, 
points  were  adjudged,  i.  That  the  admittance  (A)  of  tenant  H9»?©:,  717. 
for  fife,  was  admittance  of  him  in  the  remainder,  but  noc  to  44^4^.  p'ophtl* 
prejudice  the  lord  of  his  fint^  which  was  due  by  the  cudom  of  ^4, 35,i2g,iiQ.' 
the  manor,  according  to  the  opinion  in  Brown *s  cafe.  2«  It  ^*^^*  3^7*3^^» 
was  adjudged,  that  the  fec-f:mple  of  the  copyhold  being  c^*ut^\ç^\y 
limited  to  the  ufe  of  his  will  (i)  remained  in  the  copyholder,  b.  52.  K  i  RoI. 
and  not  in  the  lord.  '^«P-  ^^*  49» 

Three  *,^»K„T 

163, 164»  165,  166,  167.  I  Roll.  S38.  Moor  188.  I  Leon  174,  175.  {b)  Poftea  30.  a.  Godb.  20. 
Co.  Lit.  52.  b.  Cr.  £t.  323,  373.  1  Roll.  Rep  48.  1  Roll.  511,  512.  1  Leon.  64.  f  5  Co.  7.  a. 
Cawdry*s  Ca(^.  9  Co.  48.  b.  Kafch.  36  Eiii.  in  B.  R.  Rot.  331.  (f)  Inter  Firch  and  Huckley. 
(/)  Cr  £1.  448,  442.  {k)  Cr.  £i.  148,  442.  (/)  Cr.  El.  504»  662.  Cro.  Jâc.  3t.  Nay  29.  Moor 
3j8.  465.  I  Mtfd.  Rsp.  1C2.  I  SiowLl.  jci.  i  RffU.  105.  i  VtaC.a6a«  3  K.«lw.  329.  i  Wiif^a 
4W' 
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7.  .  Three  points  were  arfjadged  :  i.  That  the  ihcîr  of  ai  copy- 

Tf.  26  Eh  holder  may  enter  and  have  an  a£tion  of  trefpafs  {a)  before  ad- 

nlflthe^'mB^K.  million,  an<*  fo  if  fuch  heir  dies  before  admi(non(as  thcprin- 
(aj  I  Rol.  502.  cipal  cafe  was)  his  heir  may  enter  and  take  the  profits  and 
Dy.  491.  pi.  69.  have  an  a£lion  of  trefpafs,  which  agrees  with  the  judgment 
oo"hS,  66a.*''  ^"  ^^^  principal  point  in  Brown's  cafe }  and  in  this  cafe  Wray 
Cr!  jac!  36.  Chief  Juflice  faid,  (that  it  was  now  lately  adjudged,  that  there 
Piowa.  529.  fliould  be  {b)  fofflP  fratris  on  a  defcent  of  copybcrid  before 
yBrownV'iItf'  a*l"»i«a"^C'  *'  I't  ^^  adjudged,  that  where  King  H.  8. 
Paph.  39!  granted  a  manor  to  the  Queen  his  wife  for  life,  that  there  the 

Aûtcâ  a2.  b.  (f)  Queen  was  a  fole  perfon  exempt  by  the  common  law,  and 
^ilh^^^ '*5'  may  make  a  leafc  or  grant  without  the  King,  and  fo  may 
s  Bâmr.^i.  P^ead  and  be  impleaded  alone.  Vide  10  £•  3.  18  &  50.  18 
Prph.  3Ç.  E.  3.  I,  2  &  32.  2a  E.  3.  Nonability  9.  32  E,  3.  Brief  346. 

MVrmt  6.  ^g  £.  3,  4^  ,  J  H.  (4.  )  6  67.  36  H.  6.  Aide  del  Roy  24.  3  H. 
Cofut  3.1.  7*  H*  7  H.  f.  7.  and  that  the  ftatute  of  32  H.  8.  is  but  a  dc- 
1^3.  a.  Piowd.  claration  of  the  common  law.  3.  It  was  adjudged,  that 
Vîio*'  ^*'*86**'  where  the  Queen  was  tenant  for  life,  and  a  copyhold  of  in- 
•  Co.  47/a.  *  hcritance  efcheated  to  her,  there  the  Queen  may  grant  it  to 
Eit«.  Nonabii.  9.  whom  (lie  plcafes,  and  it  (hall  bind  the  King,  his  heirs  and 
Seldefl*s  Epino-  fucccflors  for  cvcr  ;  for  flic  was  domina  frù  temp*  and  the  cuf- 
"*"  *  *  torn  of  the  manor  ftiati  bind  the  King.    And  it  was  refolvcd 

(<^;co.  Lit.  58.b  that  eveiy  one  who  has  a  fi/^  lawful  eftate  or  intereft  in  a 
g  ••''^    ^         manor,  be  it  in  fee,  in  tail,  in  dower,  or  tenant  by  the  cour- 
i'roI1?409.       tcfy,  or  for  life,  or  years,  or  as  guardian,  or  tenant  by  ftatute, 
ftRoll.  41.         or  elegit^  or  at  will,  if  a  copyhold  efcheats,  or  comes  to'  their 
hands  during  their  time,  every  one  of  them  at  their  wills  may 
re-grant  it  redden£  the  ancient  rent,  cuAoms,  and  fervices, 
and  it  fiiatl  bind  the  lord  who  has  the  inheritance  or  freehold 
of  the  manor,  for  everyoneofthem  isififimirj^r^/^m'^rr,  and 
(0  6  Co,  60.  b.    within  the  cuftom  ;  as  in  20  H.  6.  8.  b.  the  Chief  Juftice  (c) 
^"'  ••  of  the  Common  Pleas,  who  has  his  office  but  at  wil',  may  by 

I>y«  7»»  pi»  44-    cttftom  grant  offices  for  life  :  an^  it  is  to  be  obferved,  that  a 
copyholder  doth  not  derive  his  eftateoutof  thecftate  or  inicreft 
of  the  lord  only,  for  then  the  copyhold  eftate  would  oeafe  when 
the  eftate  of  the  lord  determines.  But  as  it  was  fatd  in  Brown's 
+  Antes  ti.s.    cafe,  f  the  foul  and  life  of  a  copyhold  is  the  cuftom  of  the 
Vivic  f'  EKs  '     nianor  ;  and  when  the  grant  is  made  by  any  who  has  a  lawful 
E.'ofArunèd-   eftate.  Or  intcrcft,  the  copyholder  is  i«  by  the  cuftom  without 
Cafe.  any  regard  to  the  eftate,  or  perfon  of  the  grantor,  and  thcrc- 

cryV  ^'^'"^  ^"^^  %xv^\    made   by   hufband    and    wife,   (hall    bind 

the  wife  notwithftanding  the  coverture  :  fo  of  a  grant 
made  by  non  compos  mentis^  or  an  infant,  or  by  a  Biftiop, 
Prebendary,  Parfon,  &c.  it  (hall  bind  for  ever  ;  for  the 
cuftom  is,  that  the  tenements  are  parcel  of  the  manor.  Et. 
dimijp  £5f  dimiffib*  p€r  donC  man\  tic,  pro  temp^  ^xiji^%  fiu  per 
ejus  fentfcV^  W*f .  And'(b  a  feme  covert,  one  non  cwipos  merttis^ 

an 
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an  infant,  the  fucceilôndf  Bifliops,  Prebendaries,  Parfofl8,&c. 
are  bound  by  the  faid  cuftom  :  but  by  force  of  thefe  words  in 
the  iaid  cuftom  (per  doni  manef^^  life,  pro  temp*  exij^)  in  fome 
cafe  the  lord  ought  to  have  a  lawful  eftate,  and  in  fome  cafe 
not    And  therefore  this  diflference  was  unanimoufly  .agreed  ; 
if  adifleifor,  *  or  feoffee  of  adifieifor,  or  any  other  who  has  *  Skinner  iS« 
a  toreiotts  or  defeafiUe  eflateor  intereft  fubjeû  to  the  aâion, 
or  entry  of  another,  holds  court,  and  makes  any  TolunUry  (4)  W  ^  ^^^  s^k 
grant  upon  efcheat,  or  forfeiture  of  a  copyhold,  fuch  volun-  Cr?El!Jo'9. 
tary  grant  (hall  not  bind  him  who  has  right,  when  he  has  re-  t  RoU.  499! 
continued  the  manor  by  aâion,  or  entry  ;  for  to  this  intent  the  ^o«  >i>i  ^%^f 
.  iaid  cuftom  (hall  be  intended  of  a  lord  who  has  a  lawful  eftate  \^l\  ^l^^;^^^^ 
or  intereft  :  but  if  fuch  lord  who  has  a  wrongful  or  defeaCbie  {b)  \  Roll.  503I 
eftate,  (b)  admits  any  upon  furrender  made  to  the  ufe  of  an-  >  ^^- 140-  b. 
other,  or  admits  the  heir  upon  a  defcent,  fuch  admittances  are  ofEL  60  *^^* 
good,  and  within  the  faid  cuftom'}  for  fuch  aâs  are  lawful,  Co.  Lit.  5I.' b. 
znd- fuâdam  mod»  judicial,  to  do  which  he  may  be  compelled  ^^"ift-  2*s« 
and  enforced  in  a  court  of  equity,  and  therefore  fuch  admit-  ^^^^  ^'' 
tances  Ihall  bind  him  who  has  right. 

It  was  adjudged,  that  where  the  lord  of  a  manor  wherein  S* 

were  manv  copyholders  for  lives  took  a  wife,  and  afterwards  f;*f  î*'*"^*** 
a  copyholder  died,  the  lord  after  marriage  granted  the  land  140.758,8^»^ 
again»  according  to  the  cuftom  of  the  manor  for  lives  and  i  Roll.  684.  * 
died,  that  the  wife  (hould  pot  {c)  avoid  thefe  grants  in  a  writ  ^  Brown).  108. 
of  dower  ;  for  although  the  grant  was  after  the  title  of  dower,  f  ï^',^.* 
yet  the  cuftom  which  is  the  life  and  force  of  the  grant,  was  Co^b.  mo! 
long  before  :  and  an  opinion  in  8  £liz.  was  cited  to  the  con-  at  Si^et/Tsi. 
trary,  (which  now  vide  Dyer  251.)  and  yet  judgment  uifupro.  g'  iîl\\^^^ 
If  feofiee  of  a  manor  upon  condition  makes  voluntary  grants  6  Co.  19.  ' 
of  copyhold  eftates  according  to  the  cuftom  and  afterwards  tl)e 
condition  is  broke,  and  the  feoffor  re-enters»  yet  the  grants 
by  copy  (hall  ftand  ;  and  therewith  agreei  the  judgment,  «wf#  9. 

1 7  Eliz.  the  earl  of  Arundel's  Cafe,  Dyer  342.  J-  *9  bj.  înrer 

It  was  adjudged,  if  tenant  pur  (d)  autervle  be  of  a  ma-'  .^"ï!  r.^"'"' 
nor,  zskàciftuyqueviê  dies,  and  he  who  was  tenant  for  lifie  (<;  Moor  236. 
continues  in  the  manor,  and  holds  courts,  and  makes  volua-  ^j"^  ^7*  >S- 
tary  {e)  grants  by  copy,  they  (ball  not  bind  the  leflbri  *,)  S?Lu?'58fhu 
(it  is  otherwife  of  (f)  admittances  on  furrender  to  the  xCo.'i4o!b/ 
ufe  of  others,  or  upon  defcent)  for  in  fuch  cafe  it  waé  refplv-  ^1^}'  ^^9* 
«d,  diat  he  was  only  tenant  at  fufierance,  who  has  no  lawful  m^  ,Vs^  ai<s. 

Vol.  II»  R  intereft  i  «37.  Po^h.  71. 

0«r.i8.  Dal.  89. 
(f)  Co,  Lit.  58,  b.  I  Roll,  5G'3,  I  Ct.  J40.  b«  Moor  iis^  137.  Cr.  EL  699.  Poph.  71.  3  BnllL 
»i5. 
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îmereft;  tfnd  a  writ  of  entry  ad  Urminum  qui  pratmii  YtcSr 
againft  him,  andfo  he  is  a  deforceor  of  the  manor. 

10.  Upon  a  fpecial  vcrdift  the  cafe  *iras  fuch  ;  Queen  Eliz.  feifcil 

W-  33*^34^^»«-  in  fee  of  the  manor  of  Bawdefcy  Btvtley  m  Suffolk  granted 
Mfr^«^kr**Smith  P^^^  ^^  *'  ^^^"8  ancicnt  copyhold  land  to  Smith  the  father  m 
in  Trefp4f$.         fee  ;  and  afterwards  the  Queen  granted  the  inheritance  of  tbe 
«(tf)  Cr.  El.  as*,    feid  copyhold  to  a  ftranger  in  fee  ;  and  afterwards  Smith  made 
a  Leon.  2c^       j^j^  ^j|j  -^^  writing,  and  thereby  devifed  the  copyhold  to  Mur- 
rdl  the  plaintiiF,  in  fee  ;  and  at  a  court  held  at  the  faid  manor 
furrendercd  into  the  hands  of  the  Queen  lady  of  the  faid  ma- 
nor, to  the  nfeof  his  will;  atyd  in  pleading»  Smith  tbe  de- 
fendant alledged  the  faid  grant  made  to  his  father,  by  force 
whereof  he  was  feifed,  &c.  and  being  fo  fcifed,  died  feifed, 
and  that  it  defcended  to  the  defendant  as  his  fon  and  heir,  and 
the  plaintiff  claiming:  by  the  faid  devife  and  furrender  traverfed 
the  defcent  to  the  defendant  :  and  the  jurors  upon  this  fpecial 
iflue,  gave  the  faid  fpecial  verdi£t  ;  and  upon  great  advice  and 
deliberation,  judgment  was  given  againftthe  plaintifF;  and  in 
T(1  Point.       this  cafe  three  points  were  refolved  :  i.  That  cuftom  has   fo 
ib)  %  Co.  64.  a.    eftablifhed  and  fixed  the  eftate  of  a  copyholder,  that  by  the  (>) 
^Co'i*'  a*        feverancc  of  the  inheritance  of  the  co];yyhold  from  the  manor, 
Poftcaaô/b.       the  copyhold  is  not  dcftroycd,  for  mafmuch  as  the  lord  hin>* 
Cro.  El.  ro3.      fclf  cannot  ouft  tlie  copyholder^  no  more  can  arly  daimin^ 
Hob^Vs^^^*       nnderbirhdoit  J  for  {c)nen»  poiefi  pins  juris  ad  aiium  tranf- 
(0  5  Co.  iT^.  a.  f'^f^  quam  ipfi  habet  ;  ^  quod  per  menonpojjum^  mcptr  alium. 
6Co.5r.b.68.b.  But  it  was  objected,  that  every  copyhold  eltate  in  any  land  or 
Co^Lit^  ^'  b     ^^'^"^^"^  ought  to  (land  upon  two  pillars,  and  without  either  ^ 

309*  •    Qf  t\^n\  cannot  be  fupported  ;  the  one,  that  the  land  or  tene- 

(J)  Co.Lît.  58.b.  ^^^^  be  {d)  parcel  of  the  manor  ;  the  other,  that  fuch  land  or 

(#)  Co.  Lit.  58.b.  tenement  has  been  demifed  {e)  and  demifable  time  out  of 

i^tfâea  31;  b.        mind,  fo  that  parcel  of  the  manor,  and  prefcription,  are  two 

incidents  to  every  copyhold  ;  but  in  the  cafe  at  bar  one  of  them 

fails,  for  by  the  faid  feverance,  the  land  was  not  parcel  of  the 

manor.  To  which  it  wasanfwered  and  refolved,  forafmuch  as 

the  land  was  parcel  of  the  manor,  andcitftom  has  once  on  a  time 

.  edabliihed  and  fixed  the  eftate,  fo  that  once  it  had  both  the  in- . 

cidents,  for  this  caufe  the  feverance  made  by  the  lord  after  the 

eftate  has  had  its  perfeâion,  (hall  not  deftroy  the  eftate  of  the. 

2d  Pomt.        copyholder.     2.  That  in  this  cafe  the  faid  cuftomary  lands  de* 

fcended  to  the  defendant,  notwithftanding  the  devife  and^fur- 

rendcr,  for  the  furrender  after  the  feverance  of  the  inheritance 

of  the  copyhold  from  the  manor,  was  utterly  void,  becaufe 

the  lands  were  not  parcel  of  the  manor  at  the  time  of  the 

furrender,  and  the  devife  alone  cannot  transfer  fuch  cuftomary 

c^Li"*'  a'     ^^^^^»  f^*"  *®  "  appears  by*  Braûon  before,  and  by  Littk- 

r/";  Lit.  fift.  74.  t®"»  fol-  15- b.  it  cannot  be  transferred  but  by  ^/)  furrender 

Co.  Lit.  5S.b.     into  the   hands  of    the   lord,    according   to   the    cuftom 

59-  »•  of 
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of  the  manor.     3.  That  after  the  fcverance,  the  copyholder  3d  Point, 
fhall  pay  his  rent  to  the  feoffee,  and  alfo  (hall  pay  and  do  other 
(a)  fervices  which  are  due  without  admittance  or  holding  of  {aJCr,'El^$%, 
any  court  ;  as  to  plough  the  lords  demefnes,  heriot,  and  fuch 
like  ;  but  fuit  of  {h)  court,  and  fine  upon  alienation,  or  admit-  W  Cr.  EL  25*, 
tance,  arc  gone  :  for  now  the  land  or  tenement  cannot.be  alien-  ^^^  393» 
cd  ;  for  as  the  copyholder  has  fome  benefit  by  this  fcverance, 
as  appears  before,  fo  has  be  great  prejudice,  for  now  he  cannot 
(c)  furrender  or  alien  his  eilate,  becanfe  he  cannot  alien  it  by  (0  Cr.£L25«, 
furrender  in  manys  domini  fervitiorum,  as  the  cuHom  has  war- 
ranted, and  that  he  cannot  now  do,  nor  can  the  feoffee  make 
admittance  or  grant  of  the  cophold,  for  he  is  not  dominus  pro 
tempnre  :  but  it  was  refolved,  that  fuch  [d)  forfeitures  as  were  [d)  Cr.  El.  251, 
forfeitures  before  the  fcverance,  as  the  making  of  a  feofFlnent,  499- 
leafe,  wafte,  denying  of  rent,  or  fuch  like,  aie  forfeitures  alfo  ^^3^!^^'' 
after  the  fcverance.    So  if  land  was  of  the  nature  of  Borough  i  Bum.  51, 
Englifti  or  gavelkind  before  ;  the  fame  cuftoms,  and  all  other 
cuiloms  which  lun  with  the  land,  dial]  remain  after  the  fcver- 
ance :  and  it  was  faid,  if  fuch  copyhqlder  will  alien,  there  is  no 
means  but  to  have  a  decree  againft  him  and  his  heirs  in  Chan-  ^^  ^^  y^ 
eery,  but  thereby  the  intcreft  of  the  lan4  is  not  bound,  but  the  Rep.  m  c  Jc,*' 
perfononly.  193- 

Kite  and  Quelnton's  Cafe. 
'T'HE  cafe  was,  a  copyholder  in  fee  of  the  manor  of  the  ir. 

*    Dean   and  Chapter  of  Weflminftcr,  called   Launton  in  P«  3'  ^^*  «"«' 
the  county  of  Oxford,  furrendcrcd  bis  copyhold  lands  out  of  j^'^'*^**"~" 
court,  by  the  hands  of  certain  copyhold  tenants  according  to  (0)  Co.  Lit. 62.1. 
the  cuftomof  the  manort   to  the  ufe  of  another  and  his  heirs 
upon  certain  conditions,  and  after,  at  the  next  court,  the  fur- 
render was  prefented,  but  in  the  prefentment  the  {b)  conditions  (^)  1  Roll.  504. 
were  omitted,  and  he  to  whofe  ufe  the  furrender  was  made 
being  (c)  dead,  the  lord  by  the  (leward,  according  to  the  cuf-  (0  Po^e*  «9»  **• 
tom,  admitted  his  daughters  and  heirs,  wl]o  entered  ;  he  who  ^^^^V^'  5'' 
made  the  furrender  by  his  deed,  releafed  to  the  daughter  being 
in  poiOefllon,  and  afterwards  entered  upon  them,  and  if  his 
entry  was  lawful  or  not  was  the  qucftion  :  and  it  was  adjudged, 
that  his  entry  was  not  lawful  \  and  in  this  cafe,  two  points  were 
refolved,  i.  that  the  prefentment  of  the  faid  furrender  was  {d)  (j;  1  Rpl.  501. 
void,  for  the  furrender  out  of  court  ought  by  the  cuftom  of  the 
manor,  to  be  prefented  in  court  ;  but  forafmuch  as  the  furren- 
der was  upon  condition,  and  the  prefentment  was  of  an  abfo- 
lute  furrender,  the  furrender  which  the  copyholder  made  was 
not  piefcnted  :  but  if  the  truth   of   the  cafe  was,  that  the 
furrender  conditional  was    prefented,    and  the    (r)  fteward  (,)  i  Rol.  501, 
in  entering  thereof  omitted  the   condition,    yet  upon  good 
.  proof  thereof,  the  furrender  (hould  not  be  avoided^  but  the 

K  2  roll 
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{a)  I  Roll.  501.   roll  ffiofxM  be  (â)  mended,  for  the  roi!  (houTd  not  (h)  conclude 

(h)  I  Roll.  501.  j^  f^çj,  çgjfç  jj^  pgfjy  cither  to  plead,  or  gîvc  in  evidence  the 

truth  of  the  matter.    The  2d  queftion  and  the  greater  deuhe 

tras,  if  by  the  faid  rcleafi^  hj  deed,  the  cuftoroary  riehtof  the 

'  ^  copyholder  was  extinf^,  aftd'  he  wher  made  the  fttrreadcr  barred 

of  his  right.    And  it  was  obfeâed  that  Littleton^  M.  15.  b. 

(t:)  Lît.  fea.  74*  faithv  tlHit  a  copyholder  eannot  alien  his  land  by  (r)  deed;  bvk 

Co.  Lit.  5S.  b.     If  he  ^iii  alien,  he  ought  according  to  the  cimom,  &c  for- 

^^  ^  render,  â:c.   And  he  faith,  that  fuch  tenants  are  called  tenant» 

by  copy,  becdufe  they  have  no  other  evidence  concerning  their 

tenements^  but  the  copies  o(  the  court-rolls.,    And  it  was  (aid* 

that  that  excludes  all  rekafes  by  deed,  for  then  they  would 

have  other  evidences  than  the  court-rolls.    Alfo  it  was  laid» 

that  be  wh&  purchafes  the  land,  may,  upon  fearching  the  roUsr 

be  advifed  if  the  title  of  the  hnd  be  good.    But  if  a-  tttaSe  by 

deed  flioukl  extinguifh  rights,,  then  h  would  be  very  danger- 

'  ous-to  purchafers,  for  that  é&th  not  appear  m  the  rolls.    To 

(<r;Cr.Jic  3j6,  which  it  was  anfwered  and  reiblved,  that  the  (ij  rcleafe  in 

*o'.  .  the  cafe  at  bar  extingmftied  the  right  of  the  copyholder  j 

Co.  Lit.  59.  a.     ^^^  ^jjçjp  reafon  was,  becaufe  he  to  whom  the  rcleafe  wa* 

X  Leon.  loi.       made  was  admitted  to  the  tenements  and  copyholder  in  poT* 

i-RoiL  504.       feffion  ;  fo  that  a  releafe  of  the  cuftomary  right  may  envre  Kr 

hnn,  and  therefore  the  lord  is  not  at  any  prejudice,  for  be  has 

had  his  fine  upon  admittance,,  and  he  to  whom  the  releafe  was 

(#)  I' Leon.  10».   made  was  in  bv  title,  /UK  %f  the  lord's  admittance,  and  fo  the 

«         releafe  enures  by  way  of  extinguiihment  :  but  if  a  copyholder 

be  (e)  0ulled  by  one  by  tortj  there  bis  releafe  by  deed  to  the 

difiei&r,  or  other  wrong  doer,  doth  not  transfer  his  right,  nor 

bar  him  for  two  reafons:  i.  Becaufe  he  has  no  cuftomary 

eftate    upon   which    the    releafe  of   the   cuftomary    right 

can  enure.    2.  It  would  be  to  the  lord's  prejudice,  for  thereby 

fp  Ln.  Tea.  7^  he  would  lofe  his  fine  and  ferviccs  ;  and  for  tbefe  reafons,  the 

Co.  Lit,  58.  b.    rcleafc  by  deed  in  fucH  cafe  is  utterly  void,  and  this  is  not 

AtJu  24.  h.       againft  any  thing  Littleton  faith,  for  Littleton  fpeaks  of  sat 

alienation  by  (f)  furrender,  and  Âat  of  neceffity  ought  to  be 

into  the  lord's  hands,  according  to  the  cufk>m  :  but  the  releafe 

ill  the  cafe  at  bar  could  not  be  made  .to  the  lorS,  but  to  the 

topyhoM  tenant  in  pofleflion  :  alfo  he  who  claims  a  copyhold 

Skla.  iù6.         eftateby  furrender,  hath  no  other  evidence  but  copies,  and  fo 

are  Littleton's  words  to  be  intended.    But  be  who  claims  ex- 

tinguifhment  of  a  right,  may  have  it  by  releafe  by  deed  :  fo- 

the  refolution  in  Murrel's  Cafe  before  well  agrees  with  the 

judgment  in  this  cafe  upon  the  difference  aforef.  in  transferring 

of  an  eftate,  and  extinguiftiing  of  a  right  :  and  as  to  the  danger 

of  purchafers,  it  was  faid,  that  there  was  not  any  danger;  for  if 

the  copyholder  who  is  in  pofieflîon  fells  it,  he  will  (hew  the 

purchafor  the  releafe  made  to  him,   and  he  who  is  out  of 
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tfoiïé^ou,  ou^ht  not  to  fell  ic  until  he  has  regained  the  pof« 
2e{&on  i  and  if  any  one  will  purchafe  any  tide»  he  is  not  to  be 
favoured,  but  In  fuch  cafe  *  caveat  emptor  :  And  yet  he  who  *  5  9^.  '4-  •• 
has  made  fuch  rdeafe,  may  and  ought  to  acquaint  the  pur-  ^Baik^^*'^^' 
chafer  with  that  which  he  himfelf  has  done,  and  fo  no  xnif-  ^  "  *  ^^^* 
«chief.    And  Wrav  Chief  Juftice  in  this  cafe  faid»  that  if  one 
who  has  a  pretenoed  right  or  title  (0).to<M)>]phold  land,  bar-  (<)  <^Ut.  369. 
I^ns  and  fellsit  to  anodier,  it  is  within  <he  fiatute  of  32  H.  8.  e,^  car.  4*. 
.cap.ç.  for  the  ftatute  faith»    **  if  any  bargain»  buy»  or  fell» 
^*  &c.  any  right  or  titky  inoritoamr  lands  or  tenements:" 
ib  that  thefe  words»  ^  any  r^ght^r  iitle»"  extend  to  all  manner  ,  ^^  ^^      , 
of  rights  or  titles»  f^per  cêiye^em  io  copyhold  lands*    And  10  piowd.  jjaL 
^reat  Dart  of  die  land  il  the  ^ogdom  ia  in  grant  by  copy  $  and  7^.  &c. 
«herctorc  the  intent  of  the  makers  of  the  aâ  was  to  include  it»  ^^q^%^^ 
for  avoiding  of  fuits»  maintenance»  and  champerty,  and  npt  tq  $«▼.  95, 96.* 
leave  all  copyhold  eftates  to  the  mifcbiefs  mentioned  in  the  '  Ana.  75,  76, 
preamble  of  the  laid  aft,  and  efpccially  when  a  (A)  Icafe  for  G«i^'io?îôt. 
years  has  been  adjudged  in  Partrich's  and  Crokex's  Caîe,  Plow.  py.  374.^?!.' lô) 
if)  Com.  77»  ioc.  lolbe  within  ike  {aid  aâ«  17- 

WILLIAM   {a)  MELWICH  brought  an   çiû'  /Irma  ^^'^'i2. 
^^   againft  Jclm  Later  and  Ma^  his  wife,  on  a  demifc  joci.  ïm«  Mei« 
cnade  \y  John  Melwiohpf  land  in  £aft worth  in  the  county  of  wkh  &  Luter  ia 
Salop»  ^r  one  year»  8cc«    The  defeodaot  pleaded,  not-guilty }  ^.^*,  ^^  ^^^ 
and  the  jxuy  gave  a  fpedal  verdlâ  to  «his  cffed  ;  the  Abbot  of  X03.  '  ' 

Tewkftury  was  fieifed  of  the  manor  of  Boveridge»  whereof  diç 
^d  tenements  in  which,  &c«  were  parcel,  and  copyhold  land 
4à  the  famé  manor  ;  and  that  there  were  many  oober  ancient 
copyholds  of  the  £une  manor  in  Eaftworth  aferelaid»  which 
manor  came  to  the  King  by  diiTolution.  And  the  King  aana 
37  H.  8«  granted  the  inheritance  of  all  the  copyholds  in  Eait- 
worth»  to  John  Ogden  ^xid  his  heirs^  who  called  it  his  manor 
cf  EaAworth  :  and  afterwards  a  copyholder  of  die  tenements 
aforefiid»  in  which,  &C  furrendered  them  to  the  faid  John 
Ogden»  who  alfo  beifig  (ei&d  of  the  manor  of  Harbridge  within 
the  Came  county»  at  Harbridge,  granted  the  tenements  in  which» 
€0  John  Melwich  the  Icflbr  of  Ae  plaintiff  by  copy»  according 
to  the  Cttftom  of  the  manor  of  £aftworth,  for  term  of  his  life» 
and  tibat  the  plaintiff  was  poffeffed  lamil  he  was  ejeâed  by  the 
«lefiendantSf  cUuming  it  under  the  title  of  John  Ogden»  pre- 
tending that  the  faid  grant  by  copy  did  not  bind  him.  And 
afterwards  «pon  good  advice»  judgment  was  given  for  the 
plaintiffs  and  in  this  grfe  four  points  were  refolvcd. 

I.  That  lefleeofa  copyhold  (^)  for  one  year  (hall  maintain(r)  |ft  Point. 
^tSt fif^  ;  for  inafm.  as  bis  term  is  warranted  by  the  law  by  the  Moor  679. 
general  cuftom  of  the  realm,  it  is  reaibn  that  if  he  be  qeâed»  |^?|^-  ^^ 

R3  that  ^AjiRih'sJô. 

HutL  lof. 
M  Cr.  ÏI.  toi,  103, 124, 1151  394,  395*   Cra  Jac.  403.    x  Leon.  \k%*   Poph.  i%%    Owcb.  iS* 
Lit.  Re^  «13.  Hcil.  126.  9iL;o»75.  V. 
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tliat  he  fliould  have  ejeéîione firma^  and  it   is  a  fpcedy  courfe 

for  a  copyholder  to  have  the  poffeflion  of  the  laud  againft  a 

ftrangcr. 

2d  Point.  2.  That  by  the  {a)  (cvcrancc  of  the  inheritance  of  copyholds 

{a)  Cr.  El.  103.   from  the  manor,  the  copyholds  were  not  dcftroyed,  but  rc- 

^n\^%ï!l[       maincd  of  force  and  effcà,  which  agrees  with  the  laid  jndg- 

a  Co.  17.  a/       ment  in  Murrel's  Cafe. 

8  Ca  64.  a,  2-  When  the  lord  of  a  manor  having  many  ancient  copy- 

\à  P  '  t       holds  in  one  town,  grants  the  inheritance  of  all  the  copyholds 
(*)Cr.  El!"©*?     ^^  another  ;  the  {b)  grantee  may  hold  court  for  the  copyhold 
394*  395»  443'    tenemcntSi  and  take  furrenders  to  the  ufe  of  others,  and  make 
66a.  Poftea  in      admittances  and  grants  :  for  although  it  is  not  a  manor  in  law, 
NeaieiCafc.       bccaufe  it  wants  free  tenants,  yet  as  to  the  copyhold  tenants» 
the  feoffee  or  grantee  has  fuch  a  manor,  that  he  may  hold  a 
court  to  make  admittances  and  grants  of  the  copyhold  tene- 
ments :  for  every  manor  which  coniifts  of  freehold  and  copy- 
(OCo.L'it.  58.  t  bold  tenements,  comprehends  in  itfclf  in  effeû  two  (r)  feveral 
courts  ;  one  which  is  commonly  called  the  Court  Baron,  f,  the 
{j;  Co.Ut.58.a.  Court  of  Freeholders,  and  in  this  court  the  {d)  fuitors,  f.  the 
6  coi  11!  b!       ^^^^  tenants  are  judges,  and  therewith  agree  7  H.  6.  39  H.  6. 
8 Co.  60. b.        5.  6E.  4.  3.  12  H.  7.  16.    Another  court  is  for  the  copy- 
9Co.48.b.^.a.  holders,  and  as  to  that,  the  lord  or  the(f)  ftcward  of  the  ma- 
543  Cn^EK  79»!  "^r  is  judge  ;    and  as  the  other  iç  called  the  Freeholder's 
Cr.jac.58a.       Court»  fo  this  may  be  called  the  Copyholder's  Court  :  and 

4  inft.  a66, 268.  therefore  when  the  lord  grants  over  the  inheritance  of  his  copy- 
Ii  i^4  *66.*b.  holds  to  another,  the  grantee  may  hold  fuch  court  for  the  copy- 
2  Mod.Rep.171.  hold  tenements  only, as  his  grantor  might.  Andas  to  this  court 
u  ?/'  '«  'b  *'  "^^^  "°'  ^^^^  ^"^  ^^^^  tenants;  fo  if  the  freeholds  efchear. 
Court  Baron,  o.  ^^  '^  *^^  '^^^  relcafcs  the  tenure  and  ferviccs  of  all  his  free 
B.  N.  c.  116.  '  tenants,  yet  the  lord  may  hold  a  cuftomary  court  for  his  copy- 
<0  Co. Lit.  58. a.  hold  tenements,  and  make  admittances  and  grants  of  thcm^ 
P^'^h'^'^6*^^'  if)^^^^^^^  îfl  ixpofith^  quando  res  ndimtiur  a  deftruÙione. 
(£iQi,Y\.  39,  JVi?'^  reader,  although  the  lord  by  his  own  aft  cannot  (g) 
203,443.  make  of  one  and  the  fame  manor  at  the  common  law  fundry 

manors  confiding  upon  demefnes  and  freeholders,  yet  he  may 
4th  Point,     by  his  own  aft,  as  by  this  judgment  appears,  make  a  cuftomary 
(h)  I  Roll.  499,  manor  confiding  upon  copyholders  only,  as  to  the  purpofes 
500,505.     .      aforefaid. 

6r  b.  ^  ^^  *'  4*  I'  w^s  refolved,  that  the  lord  (A)  himfelf  may  make  a 
(%)  Poftci  »7.  a.  grant  or  admittance  of  a  copyhold  out  of  the  manor  at  what 
Owen.  ^5.  place  he  pleafcs  ;  but  the  (/)  fteward  of  the  couit  of  a  manor, 

Cr!  Ei!  Ï03.**  cannot  at  any  court  held  out  of  the  manor  make  grants  or  ad» 
1  Roll!  50  c!       mittances.  • 

B.  N.  C.  387. 

aa!Br"T««t  Neale  and  Jackfon's  Cafe, 

per  Copy  a6.        T  T  was  adjudged  by  Anderfon  Chief  Jufticc  of  the  Com- 
13.  •*-  mon  Pleas,  Walmefley,  W  totam  curiam^  that  where  the 

Cr.  £1.394,395*  lord   of    a    manor    demifes    all     his     lands    granted    by 

5  NcUe^fc  *°'  ^^Py  ^^   another  for   two  thoufand  years,   that  fuch  Icifcc 

may 
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i.a)  may  hold  a  court  for  the  copyholds,  according  to  the  refo-  Jackfon  în  c.  B 
lution  of  tbe  third  point  in  Mel wich's Cafe.     And  in  this  cli!\!]V^'^\ 
cafe  it  was  faid,  that  fo  it  was  refolved  by  all  the  Jullices,  in  395, 1*^3, 66^2. 
the  cafe  of  Sir  Chr.  {h)  Hatton,  late  Lord  Chancellor  of  Eng-  (^)er  ei.  103, 
land  touching  copyholds  in  Wellingborough  in  Northampton-  395*  443»  *^*- 
fhire  :  nota  readeri  a  good  difference  between  tbefe  cafes  which 
confia  uponnumbers  of  copyholds  which  may  fupport  a  cuf- 
tom,  and  one  fingle  cafe  of  a  copyhold,  as  in  Murrel's  Cafe  * 
before,  in  which  the  lord  doth  not  grant  tûdtè  tiny  cuftomary 
xrourt,  nor  the  grantee  having  but  one  fixigle  copyhold,  cannot  * 
'  hold  court, 

Clifton  and  Molineux.  14, 

'TpWO  points  were  refolved  by  Wray  Chief  Juftice^  Sir  M^cb.  Î7&28EI. 
-■-     Thomas  Gawdy,  CfT  tot' cur\  upon   evidence  given  to  a  1/1'"^'*^%* 
jvry  ;  that  if  a  court  be  held  by  a  ite  ward  of  a  manor  [c)  out  of  (f)  ^mea  a6.  b. 
it,  and  divers  grants  and^dmirtances  there  ma»ie  ;  the  court  Ow.  35.  9C0. 
and  all  the  grants  and  admittances  are  void,  for  the  court  of  ^,J' ^' 
the  manor  ought  to  be  held  within  the  manor,  and  not  out  of  ,  roik  505. 
the  jurifdiflio»  of  it  ;  which  agrees  with  the  refolution  of  the  B.  n  c.  3X7. 
fourth  poiitt  before,  in  Melwiche's  cafe.    But  it  was  refolved,  Br.CouitBamn 
that  by  (J)  cuilom  the  court  may  be  held  out  of  the  manor,  p^^  copy  2*6* 
and  grants  and  admittances  made  there  good  enough, as  divers  Co.  ut  58.  a. 
Abbots,  Priors,  &(i.  lifed  to  hold  courts  at  one  manor,  for  rj^^'^\^^^ 
divers  fcv^ral  manors,  and  good  by  cuftom.     2.  It  was  refolv-      '   ^'^3* 
ed,  that  where  a  woman  Jtenant  for  life  takes  hufband,  and  the 
hulband  commits  wafte  againft  the  cuftom  of  the  manor,  and 
dies,  the  cftate  of  the  wife  is  utterly  forfeited  {e)  by  the  aft  of  (<)  t  Roll.  509. 
the  hufband.     But  if  ^/)  a  ftranger  commits  the  wafte  without  *^»^^-  ^«P-344> 
the  affent  of  the  hufband,  it  is  no  forfeiture  ;  and  accord-  cr.'E?7i4a. 
ing  to   this  refolution   it   was  certified   into  th^e  Chancery  Cr.  Car.  7.'. 
hy  Mead  and   Periam,  two  of  the  Juftices  of  the  Common  ^^«««^Uj.np. 
Pleas  between  the  fame  parties  as  to  both  points,  upon  con-  pjm.^^l^,  -84;** 
fcrcnce  had  with  divers  other  Juftices.  (f)i  iioii!  508. 

F.  N.  B.  60.  G. 

Taverner  and  Cromwell.  15. 

]T  was  refolired   by  Wray  Chief  Juftice,  Sir  Tho.  Gawdy,  Jr*26Ei.  inB.R, 
*  Isf  tot*  curiam^  upon  evidence   to  a  jury,  that  if  a  copy-  &efoîîîreû." 
holder  be  feîfcd  by  force  of  fevcral  copies,  Jcti,  of  Black  Acre  fg)  cr.  w.  353. 
by  the  rent  of  3d.  and  of  White  Acre  by  the  rent  of  4d.  and  of  ^'0.  Ent.  27»,  ad 
Green  Acre,  by  the  rent  of  6  d.  and  afterwards  the  copyholder  ^l^\  ^^^^ 
commits  {h)  wafte  in  part  of  Black  Acre,  or  makes  a  feoffment 
of  part  of  Black  Acre,  or  denies  the  rent  of  ihat  acie,  by  that  all  (/)  Cr.Ei.  353. 
Black  Acre  is  forfeited,  (/)  but  it  is  no  forfeiture  of  Whitcf 
Acre,  nor  of  Green  Acfe.  For  altho'  they  all  are  in  one  and  the 
fame  hand,  yet  every  acre  is  held  feveraliy,  and  to  every  acre  (OPoftcaiS. 
there  is  a  fevcral  condition  in  law  {i)  tacit}  annexed,   fo  as  the 
forfeiture  of  the  one  cannot  be  the  forfeiture  of  any  of  the  others* 
for  the  feveral  conditions  in  Uw  follow  the  feveral  tenures  ; 
ami  therefore  the  forfeiture  of  the  o  le  cannot  be  the  forfeiture 
of  any  of  tbe  others  :  fo  it  was  at  the  fame  time  refolved, 

R  4  that 
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that  if  the  faid  copyholder  of  the  (aid  three  aeres  ieverany 
held  as  aforefaid»  furrenders  them  to  the  ufe  of  A.  and  his 
Mi^*?*'*°5*  heirs,  and  the  lord  admits   A.  accordiDgly,  {a)  tiuendum  pif 
PoAkaaS,  a.       tmiiqua  fervitia  indi  prius  débita  V  jurt  confuitOf  Or  to  fodi 
effeâ;  and  after  A.  pommits  a  forfeiture  in  Black  Acre,  he 
(hall  forfeit  that  only,  and  none  of  the  others,  for  thclaid 
tenendum  {reddends  fingula  fingulU)  continues  the  feveral  te- 
nures; and  fo  it  is  not  material  whether  the  copyholds  be  in 
one  or  feveral  copies,   hot  whether  the  tenure  be  okie  or 
feveral,  is  only  material  as  to  this  purpofe;  and  fo  was  it  ad^ 
judged  upon  demurrer,  Hil.  35  Eliz.  in  C.  B.  inter  James 
Taverner  (daintiff,  &  Tliomas  Cromwel  defendant.    So  if  di- 
vers feveral  copyhdds  efcheat  to  the  lord,  and  he  regranci 
them  to  another,  tenendl*  ptr  aMtqua  fervitiûy  (^c.  they  fliall  be 
feverallyheld  as  they  were  before  the  efcheat:  and  inthiscafip 
it  was  refolved,  that  when  a  copyholder  Airrenders  to  the  ùlk 
WP«Jj**^j*V  of  another,  and  the  lord  admits  him,  now  he  who  is  fo  ad- 
CnEi-sSi?^      mitted  is  {b)iH  by  him  who  made  the  furrender  ;  and  in  a 
Co.  Lit.  59.  br     plaint  in  nature  of  a  writ  of  <'  entry  in  the  per,"  (hall  be  flip- 

?'r5l  ^  ''  P^^*^^  "  *°  ^^^  5^'**  ^^  ^^^  ^^^  ^^^  ^^^  furrender  ;  for  the  lord 

Cr.  Cv/ao5.  i>  bu^  ^^  (0  inftrument  to  make  admittance,  and  he  who  isad- 

(c)'cr.  £1.  361.  mitted  (haU  not  be  fubjed;  to  the  charges  or  incumbrances  of 

PoflM  29.  V.  jjjç  lord  :  and  fo  reader,  where  it  is  ^d  in  the  cafe  of  Clifton 

I  RoiL'503.  and  Molineux  before,  that  by  the  forfeiture  of  the  hulband  all 

S  Co.  63.  b.  the  eftate  of  the  wife  (hall  be  forfeited,  it  is  to  be  intended  all 

il  or  '  ^*  ^^^  copyhold  eftate  under  the  iame  tenure. 

Sec  Skin*  192,     • 

306.  Hobart  and  Hammond. 

16.  T  ]PON  evidence  to  a  jury,  thefe  points  were  refolved  By 
Mich.  41&43EI,  \J  Popham  Chief  JuJbce,  Gawdy,  Clench,  and  Fenner, 
HoL  &    *'     Jwftices  of  the  King's  Bench. 

Hammond,  I.  That  if  the  ânes  of  copyholders  of  a  manor  upon  ad- 

mittance, be  incertain,  yet  the  lord  cannot  demand  or  exa£|:' 
Crm^'t^t'm  ««ceffiveand  (i;  unrcafonable  fines,  and  if  he  does,  thecopy- 
Cf.'cw.  196.  holder  by  the  law  may  deny  to  pay  them  without  any(br« 
I  Roll.  507, 5113.  feuurci  and  it  (hall  be  determined  by  the  opinion  of  the 
iRoli'^l''«.  J**'*'C^>  before  whom  the  matter  isdepending,  cither  upon 
iiCo.'44!^iL  demurrer,  or  upon  evidence  to  a  jury  upon  the  confcffion  or 
13  Co.  3.  proof  of  the  yearly  value  of  the  land,  whether  the  fine  de- 

TreS^i  Ar'a^  mandcd  was  reafonable  or  not  :  for  if  the  lords  might  alTefs  ex- 
mmt  il fu7mir'  ccflTive  fines  at  their  p)eafures,'all  the  efbtes  of  copyholders, 
ranto  34.  which  are  a  great  part  of  the  realm,  and  which  have  continu- 

es* b'^^b^  60  a'  ^^  ^""^^  ""*^  whereof,  &c.  would  be  at  the  wills  of  the  lords 
Antâ^ii/b.*^*'  defeated  and  dclboyed,  which  would  be  inconvenient.  And 
Videfuprazi.b.  it  was  faid,  that  according  to  this  refolution  in  this  point,  it 
Cumb''  ^*^*'  ^^  ^^^^  adjudged  in  C.  B.  in  (#)  Hoddcfdon's  Cafe. 
(0  Cr.  Eit 35T,  2*  Ï'  ^^  refolved,  if  the  lord  in  cafe  of  incertainty  of  fines, 
779.  aficfis  a  r^afonable  fine,  and  requires  the  copyholder  1 0  pay  it, 

the 
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the  copyholder  is  not  bound  (n)  to  pay  it  prefently,  becaufe  he  W  <>•  W.  779.  * 
cannot  tell  what  fine  the  lord  will  affcfs,  it  •  mm  Unetur  di-  Jî^o.  j.^pain,. 
vinart  %  and  therefore  he  cannot  provide  any  certain  fum,  and  550.     * 
therefore  be  (hall  have  convenient  time  to  pay  it,  if  the  lord  ^^^  Rep.  9S. 
faimfelf  appoints  no  certain  day  for  payment  ot  it  ;  but  other*  ^      ^^'  ^' 
wife  it  is  of  fines  certain. 

3.  It  was  refohe^y  that  where  a  copyholder  has  feveral  lands^ 
feverally  held  by  feveral  fervices  by  cofj^  there  the  lord  ought 

to  aflefs  and  demand  the  fines  {b)  feverally  for  every  paml  (i^)  Cr.  el  779. 

which  is  fo  feverally  held.    For  the  tenant  may  refufe  {c)  w  ÎJjj/*^' 

pay  the  fine  for  one  parcel,  and  forfeit  that,  and  pay  the  fines  Moor  623.'  ^^^ 

for  the  others  ;  and  as  it  was  agreed  in  Tavemer*8  cafe>  every 

feveral  tenyre  has  a  feveral  condition  in  law  {d)  tacite  annexed  (îtj  Antea  %j,  «• 

to  it  ;  and  therefore  the  lord  ought  foi  every  feveral  tenure  to 

aflHs  and  demand  a  lèverai  fine:  fo  if  all  the  fiiid  feveral  copy» 

holds  are  flirrendered  to  the  ufe  of  another  and  his  heirs,  and  the 

lord  admits  him  (/)  tmindam  piramiqnafirvitia  indt  pnus  débita  (t)  Aotea  tj,  i. 

{jT  dijuri  anfiuta^  there,  as  it  was  alfo  refolved  in  Tavemer's  3  ï^w- 109» 

cafe,  the  tenures  are  &veral,  and  therefore  the  fines  ought  to 

jbe  feverally  affefled  and  demanded. 

4.  Popbam  Chief  Jufticefaid,  it  was  adjudged  in  Sandes 
cafe,  that  no  fine  is  due  to  the  lord  either  upon  furrender  or 
ddcent  until  admittance  ;  for  the  admittance  is  the  caufe  of 
the  fine,  and  if  after  the  tenant  denies  to  pay  the  fine,  it  is  a 
forfeiture.  And  fo  it  was  refolved  by  Wray  and  Periam 
Jufticps  of  aflife  in  evidence  to  a  jury  in  the  county  of  Sufiblk 

inter  Nicholas  Bacon,  Knt.  plaintiiF,  &  Flatman,  defendant.  Inter  Bacon  l^ 
for  a  copyhold  of  the  manor  of  Walfliham  in  the  Willowes,  y***»"»- 
in  the  county  pf  SufiblL 

Wcftwick  and  Wyer. 
npHE  cafe  was  fuchj  Alice  Wcftwick  was  copyholder  of         jy, 
'*'    the  tenements  in  which,  &c.  in  fee,  held  of  tne  manor  Tn^sEiicia 
of  Peter  Leyfton  in  the  county  of  Bucks  %  arid  12  H.  8.  fur-  B«  ^'  Wcftwîek 
rendered  the  tenements  into  the  hands  of  the  lord  of  the  faid  ^'  W^er&Ux. 
manor  to  the  ufe  of  W.  Wcftwick  her  fon  in  foe  ;  and  at  the 
next  court  held  13  H.  8.  for  the  fame  manor,  the  entry  in  the 
roll  was  to  this  eflFcô  i  ad  banc  curiam  venerunt  PTtlL  JVefttmck  ^ 
yobaif  uxêr*  cjuSj  V  ceperunt  dt  domina  ttnementa  prad^  cum  per-' 
tinentiis  in  quibus,  ifFc.  prafl  fF.  Wejlwlck  &r  Job*  uxari  ejus  : 
tenend^  eifdem'  W.^J.li  iared"  futs^  t^c.    And  afterwards 
William  died,  and  Johan.  futvived  and  furrendered  the  tene« 
ments  to  the  ufe  of  the  defendants,  who  entered,  upon  whom  the 
plaintiff  as  couGn  and  heir  of  Will.  Wcftwick  entered,  and  the 
defend,  re- entered  ;  and  the  plaintitF  brought  an  a£lion  of  tref  • 
pa(8,and  all  this  was  found  in  a  fpecial  verdi£k:  and  it  was  argu- 
ed by  the  plaintiff^ counfel,  that  the  plaintiff  ought  to  have  judg. 

lùent 
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AnttA  2J,  a.       ment  for  divers  reafons.     i.  When  Alice  Weftwvick  furrcn- 
cooua,  ^^^^^  j^^  j^j  ^^  ^^^  j^^j  ^j.  ^jj^  manor  to  the  life  of  VV.  W. 

by  ^he  furrender  the  efhte  of  the  copyholder  is  in  the  lord, 
which    he    might  grant  to  any  ilranger,  as  the  feoffees   to 
an  ufe  might  at  the  common  law  ;  and   W.  W.  had  no  re- 
{•)Cr.  Jae,  3^S.  medy  but  in  a  court  of  (a)  equity,  to  compel   the  lord  to  ad- 
mit him»  &  per  tiMfiqunu  when  t|)e  loj;d  grants  the  land  xp  "W. 
Weftwick  and  his  wife  in  fee»  it  is  a  good  grant  to  both.     qL^ 
Will.  Weftwick  in  the  cafe  at  bar»  having  but  rcmçdjr  in 
equity  to  be  admitted  to  the  land,  it  (hall  be  intended  that 
Will.  Weftwick  requefted  the  lord  to  make  a  grant  to  him  and 
his  wife»  forfo  much  is  implied  in  it,  when  it  is  faid,  quod  ad 
banc  curiam  venerunt  W.  Wejiwick  i^  Joban^  uxor  ejus,  ^  c€* 
perunty  i^c.  and  every  admittance  of  a  copyhold  amounts  Ii^ 
law  to  a  grant|  wherefore  they. conceived  that  judgment  ought 
to  be  given  for  the  plaintiff*.    To  which  it  was  anfwered  and 
refolved  by  the  court,  that  as  to  the  firft  reafon  the  plaintiff's 
counfel  had  mifblcen  the  law.    For  when  A.  W.  furrendercd 
the  land  to  the  lord  to  the  ufe  of  W.  W.  the  lord  by  the  cuf- 
tom  (which  makes  the  law  in  fuch  cafe)  had  but  a  cuftomary 
(i)  s  Co.  135.  b.  power  to  oake  admittance  (b) pcundumformam  W  efftHum  fur^ 
9  ^®\>o7-  »•      Jum  redditionU^  and  therefore  it  is  not  to  be  likened  to  the  cafe 
Co.    t.  59.  .     ^j.  fçQgjgçg  ^j  ^^  common  law.     And  although  the  lord  grants 
the  land  over  by  copy  t#  another»  all  that  is  without  warrant, 
(or  notwtth (landing  tbat^  the  lord  may  make  admittance  ac- 
cording to  the  furrender,  and  that.fiiall  be  good,  and  he  whq 
WAntea»7.b.   jg  admitted  fhall  be  (^inbybim  vho  made  the  furrender,  a» 
Qu\\\l,  361.     ^^  w*^  refolved  in  Taverner's  cafe  before  :  and  therefore  it  was 
Co.  Lit.  59.  b.     agreed  ^/r  tatam  curiam^  if  the  lord  after  fuch  furrender  grants 
^r'T*  ^'*         ^^  '*      ^°  ^^"^  ^"^  ^^^  ^^^  *  ftrangcr,  the  whole  (hall  enure 
Poftea  aV^b!'       fo  the  cefiuy  qui  ufe  ;  ox  if  he  admits  cefiuy  que  ufe  upon  condi- 
Cr.  Car.joi;..     tiou,  the  (</)  Condition  îs  void,  for,  after  admittance,  he  is  i» 
(</J  I  Roll.  Rep.  by  him  who  made  the  furrender.     As  if  a  man  devifes  a  term 
'^^'  to  J.  S.  and  the  executors  agree  and  aflent  that  J.  S.  and  J.N. 

fliallhave  the  terra,  or  that  J.  S.  (hall  have  it  upon  conditio^, 
in  thcfc  cafes  J.  S.  (hall  have  the  term  foicly  and  abfolutely,  for 
after  the  afTent  of  the  executors  he  is  in  by  the  dcvife.  And  it 
was  faid,  that  it  has  been  lately  adjudged  in  Bunting^s  cafe, 
(O.Poftcaig.a.b.  that  where  a  copyholdcr  furrenders  to  the  lord  to  the  ufe  of 
another  for  life,  (/)  and  the  lord  admits  him  to  hold  to  him 
and  his  heirs,  that  yet  he  who  is  fo  admitted,  has  but  an  eftate 
for  life,  for  he  is  in  after  the  admittance  by  force  of  the  fur- 
(f)  10  Co.  140.  render.     As  to  the  fécond  objeûion  it  was  anfwered  and  re- 

6  Co.  67. 1.        folved,  that,  without  fpecial  cuftom,  (for  (f)  confuetudo  kciejl 

7  Co.  5.  •.         fimper  ùbfervanda^)  or  other  fpecial  matter  which  is  in  this  cafe, 
(l)  Lane  99.       jIjç  admittance  fliall  enure  (g)  only  to  the  hufband  for  the  rea- 
fons aforefaidi  wherefore  judgment  was  given  againft  the 
plaintiff*. 

Buntlrg 
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Bunting  vtrfus  Lepîngwel. 

THE  cafe  as  it  was  found  by  fpccial  yerdid:  was  to  tbis  i8« 

efieA;    J.  Bunting  the  plaintiflTs  father,    and  Agnes  M.iy&aSEU' 
AddingOial  contraûed  matrimony  between  them  per  verba  dt  ^^^Z^^^^l''^, 
prafcnti  tempori\  and  afterwards,  i  Dccemb.  anno  Dom.  1555;  iioor  169, 170, 
the  faid  Agnes  took  to  hnibandThoms^Twede,  and  after-  i7i.ain<^*6«4- 
wards9y«îï,  isS^t  John  Bunting  libelled  againft  the  faid  f^."--***'  ^^o* 
Agnes  upon  the  faid  contraâ  in  the  Court  of  Audience,  upon  ^^ 
the  proceeding  in  which  libel,  decrrtum  fuit  quod  prod*  Jgnes 
fubirii  matrimonium  cum  pr^tfato  Jobanm  Buntings  (^  infitper 
pronunciaium^  decretum  (^  declaratum  fuit  diâlum  matrimonium 
fore  nullum^  &€.     And  further  it  was  adjudged,  that  the  faid 
John  and  Agnes  (hould  intermarry,  which  they  did,  and  had 
iffue  the  plaintiff,  the  faid  T.  Twedc  then  living,  and  after-* 
wards  John  Bunting  died }  and  it  was  further  found,  that  one 
Richard  Bunting,  lather  of  the  faid  John  was  a  copyholder  in 
fee  of  the  land  in  which,  &c.  held  of  the  manor  of  Golding- 
tons  in  Canifcoln  in  Efleic,  and  out  of  court,  according  to  the 
cuftom  of  the  manor,  furrendered  by  the  hands  of  cuftomary 
tenants  to  the  lord  of  the  manor  to  the  ufe  of  Margaret  his  wife, 
and  Robert  his  younger  fon,  and  died,  after  whofe  death  the 
faid  furrender  was  prefcnted  according  to  the  cuftom,  and 
thereupon  the  lord  of  the  manor  gave  admittance,  and  granted 
feifm  of  the  land  to  Margaret  and  Robert,  and  to  the  heirs  of 
Robert;  and  Margaret  died,  and  Robert  furvived,  and  fur- 
rendered  the  land  to  the  ufe  of  £mme  his  wife,  and  died  ; 
Emme  was  admitted,  Charles  Bunting  as  coufin  and  heir  of  the 
faid  Rich.  Bunting,y^.  fon  and  heir  of  John,  fon  and  heir  of  the  faid 
Rich,  entered  upon  Emme,  and  the  def.  as  her  fervant,  and  by 
her  command  re-entered,  upon  which  re-entry  the  plaintiff 
brought  the  aâion  :  and  in  this  cafe  five  points  were  adjudge 
ed.     I.  That  although  Twede  then  being  de  faéfo  the  huf- 
band  of  the  faid  Agnes  was  not  party  to  the  faid  fuit,  nor  to 
the  fentence  in  the  Spiritual  Court  which  diffolved  the  mar- 
riage betwixt  him  and  the  faid  Agnes,  but  the  faid  Agnes  {a)  («)  Moor  169. 
only  ;  yet  the  fentence  againft  the  wife  only»  being  but  de* 
claratory,  was  good,  and  fliould  bind  the  hufband  de  faâJo^ 
and  forafmuch  as  the  conufance  of  the  right  of  {b)  marriage  be-  {h)  Carth.  233. 
longs  to  the  Ecclefiaftical  Court,  and  the  fame  court  has  given 
fentence  in  this  cafe,  the  Judges  of  our  law  ought  (although  it 
be  againft  the  reafon  of  our  law)  to  give  faith  and  (c)  credit  (f)  %  ventr.  43. 
to  their  proceedings  and  fentences,  and   to  think  that  their  5  Co.  7.  a. 
proceedings  are  confonant  to  the  law  of  holy  church,  for  (d)  Sj^?"*'*  ^•^** 
emlibet  tnfua  arteperito  eft  eredendum^  and  fo  have  the  Judges  ^  Co!^z,\.  • 
of  our  law  always  done,  as  appears  in  (e)  34  H.  6.  14.  b.     11  {dj  5  Co.  7.3. 
H.  7.  9.  a.  b.  8  Aff.  pi.     So  that  it  was  refolved,  that  the  ^JJ^f"*'*  ^*^^ 
plaintiff  was  (f)  legitimate,  and  no  baftard.  ^  00.^1^1. 

2.  When  R.  Bunting  copyholder  furrendered  into  the  hands  Caivin*s  Cafe, 
of  the  lord  to  the  ufe  of  the  faid  Margaret  and  Rob,  without  î^^-  M!-  '*5-  »• 

'  lîmî.  (']7Co.43.t». 

limi-  ^fj  Moor  169, 

171. 


Copyhold  Cafes*  Part  IV. 

(c)  Co.  Lie.5$.b.  limitation  of  any  (a)  cftate,  it  vas  refolvcd,  that  they  had  but 
an  eftate  for  lives,  for  as  well  dSatcs  as  defcents  fliall  be  di- 
rtùed  by  the  rules  of  the  law,  as  necefikry  confequents  upon 
the  cuSoiD,  unlefs  there  is  a  Special  cuftom  (which  is  always 
^  to  be  ohfervcd)  within  the  manor  »  as  thefe  words,  Jiin  isf  /iûs» 

osfiki  tst  affigmUs^  or  fuch  like  may  by  cuftom  create  ao  eibifie 
of  inhmtance.  And  it  was  obferved  that  the  eftates  in  the 
cafes  limited  upon  furrenders»  are  always  annexed  to  the  eftates 
of  him  to  wh<àe  ufe  the  furreader  is  made,  and  always  the  fur- 
(^)Co.LIt.59.b.  render  to  the  lord  is  general  {b)  without  limitation  of  any 
cflatc. 

a.  It  was  refolved,  that  when  the  lord  made  admittance  and 
delivered  feifin  to  Margaret  and  Robert,  and  to  the  heirs  of 
W  Antea  iS^b,  RQi,crt,  it  was  only  an  {c)  admitunce  to  them  for  the  term  of 
8  Co.  135%.  ^1^''  lives^  the /everfion  over  to  Richard  fiuntiog  who  inadie 
^  Co.  107.  a.  '  the  forrender,  because  the  lord  is  but  an  inftrument  {d)  in  this 
c''  Car  ^^*'  ^^'^^  ^^^  vihtn  be  has  admitted  according  to  the  efPeâ  of  the 
iRoitess^!  furrender,  nothing  remains  in  him  but  the  reveffionof  the 
{d)  Cr.  El.  361.  eftate  in  him  who  made  the  fur  render  to  diJfwfeof  as  he  pleafes 
Cr.  Car.  205.  according to  the  cufiomof  the  manor;  and  thofe  who  were 
Bridpnan  51.  admitted  for  their  lives  were  /«  (e)  by  him  who  made  the  fur- 
I  Roll.  503.*  reader,  whidb  cannot  he  if  the  revcrfion  (hall  be  in  the  lord. 
SCO.  63.  b.  ^^  Although  he  who  is  admitted  is  in  by  him  who  made  the 

xs^.'"'  furrender,  yet  it  was  refolved  that  a  man  may  furrender  (as 
aSidetf.  ku  Robert  Bunting  did  in  this  cafe)  to  the  ufe  of  his  wife,  be- 
W  u"J?  *^*  \  c***fe  ^^^  huiband  doth  not  make  it  immediately  to  the  wife 
Cr*.  ElU.°3€i.  but  by  two  means,  fc.  by  furrender  of  the  huiband  to  the  lord 
Co!  Lit. '59.  b*  to  the  ufe  of  the  wife,  and  by  admittance  of  the  lord  to  thç 
^  r'iT*  ^''       ''^^  according  to  the  furrender. 

CT.QàT.%ol'  5*  When  Rich.  Bunringmadethefurrcndcroutof  court  (/) 
See  %  wiifon  and  died  before  it  was  prefented  in  court,  yetUiefurrender  being 
M4>f  55-  prefented  after  his  death  according  to  the  cuftom  is  good,  but 

iRoSei  tooisoi!  »f  ^^  ^^^^  "^  ^^^  prefented  according  to  the  cuftono,  then  the 
Co.  Lit.  59!  b.  furrender  became  of  no  force  or  cScGL  So  if  the  (gj  tenants 
3  ^"\^'' *'5>  by  whofe  hands  the  furrender  was  made  die,  yet  if  it  is  upon 
Bridgmfny '^  good  proof,  prefented,  it  is  good  enough.  So  in  the  cafe  of 
Lane  99.  a  Syd.  {h)  Kite  and  Qjjieinton  before,  where  he,  to  whofe  ufe  the  fux- 
37»^»  ^'»  6*-  render  was  made,  died  before  admittance,  yet  his  heirs  (hall 
Is^T^zi'  ^^  admitted.  And  this  hft  point  was  relolved  without  any 
I  MQd.Rep.'ios.  diiEculty  or  fcruple,  and  that  was  the  true  cafe  of  fiunting 
fr)  3  Bttift.  215.  mentioned  in  (i)  Weftwick*s  Cafe  next  be£of  e,  and  well  agrees 

W  faSil  S04.  "^'^  **^  '^'^  ""^  ^^^  famecafe. 

Aatea  «5.  a,         ^ 

(i)  ADieaa8.b.   ^pHE  (*)  cafe  was,  wiAin  the  manor  of  Chaldwarton  in 
w?  Do  ^^^  county  of  Southampton,  Acre  were  dirers   cuib- 

T.'HopUflt  hT'^  mary  lands  and  tenements,  and  which  by  cuftom  of  the  ma- 
B.  B.  nor,  from  time  whereof,  &c.  had  been  granted  by  copy  of 

(k)  Cr.  EUs.       oourt^roU  of  the  dune  naanor»  for  one»  two,  or  three  lives  ; 

3*3-  Qf 
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^of  which  manor  Sir  George  Pawlet  and  Elizabeth  his  wke» 
*as  in  right  of  his  wife  were  feifed,  Sec  and  at  a  court  of  the 
faid  manor,  4^5  Phil.  8c  Mar.  granted  the  place  where»  &c. 
being  parcel  of  the  cuftomary  tenements,  &c.  to  the  faid  Down»  .  . 
durante  viduitatefua  ;  and  if  this  grant  was  according  to  the  jg^.  Co.  Ut! 
cullom  of  the  manor  or  not,  was  the  queftion:  and  k  was  ad*  41. 1. 1^.  h. 
judged  that  this  grant  was  within  the  cuftom,  for  every  grant  S7  »•  6. 26. 
{a)  durante  vlduitate  is  an  eftate  for  life,  as  appears  by  Lit.  90.  Br?w«fe^i(Ji?,^* 
&  37  H.  6.  27.  14H.  8.  13.  a.  &c.  but  every  grant  for  life  is  Brl General 
not  durante  viduitatCj  for  a  general  eftate  for  life  is  larger  and  ^"^  >i*  4  Co. 
more  beneficial  than  durante  vidultate.    In  Mich.  2  &  3  Eliz.  \il^^^^^^ 
Dyer  192.  iflue  was  taken»  whether  the  cuftom  of  a  manor  {b)  Dyer  191^1*. 
was,  that  the  wife  of  every  copyholder  (bould  have  the  land  s3-Cr*Bi.4t5. 
after  the  death  of  her  hufband  for  the  term  of  her  life  ;  and  it  ^-  P*'  *^» 
was  given  in  evidence  that  the  cuftom  was,  that  (he  (hould  •(r/4  Co.  sj:  «« 
have  {b)  it  durante  viduitate  fua^  and  it  was  adjudged,  that  this  >  Rollei5ii. 
evidence  did  not  maintain  the  cuftom  alledged  before, becaufe  cr.Bli ^*'  *** 
it  is  a  tels  eftate  than  cuftom  pro  termina  vita  was,  and  the  37'^.  0^,\^ 
eflfca  and  fubftance  of  iflues  joined  betwixt  the  parties  are  to  4i'«on.  64. 
be  proved  precifely:  but  in  the  principal  cafe  it  wasrefolved,  i^JJ^'^*^"^^* 
that  the  cuftom  is  well  purfued,  becaufe  the  eftate  granted  Saik^i's^* 
was  lefs  (r)  than  the  cuftom  warranted  ;  and  that  agrees  with  Wc^-UL^uhk 
the  refolution  before  of  the  fécond  point  in  Gravenor's  Cafe.  cr^Tie'^^'i*' 
And  in  this  cafe  it  was  faid,  that  the  lord  of  a  manor  may  by  517.  iLe^o.  217, 
{d)  word  retain  one  to  be  ftcward  of  his  maaor,and  to  hold  the  228*  Oodb.  i4x. 
courts  thereof,  as  well  as  a  (e)  bailiff  may  be,  and  that  by  Sj^*^^'^'*^^ 
word,  and  this  reuiner  (bail  ferve  till  he  is  difcbarged,  and  (e)Keiw!*'74, 
therewith  agrees  8  Eliz.  Dyer  248.  l^.  s.  7  H.  7. 

la  a. 
1  N  this  cafe  three  points  were  refolved.     !•  That  the  lord  ^^     ^' 
*  of  a  manor  may  retain  one  to  be  fteward  of  his  manor,  and  ^^^  xnûUy 
to  keep  his  courts  by  (g)  word,  and  this  retainer  fliall  endure*  (f)in  B.  R.  on 
till  he  is  difcbarged  thereof,  and  this  agrees  with  the  opinion  j'f*!^*'/"'*^^' 
in  the  cafe  next  ^fore.  ^5  g^f'/^g;- 

2.  That  where  a  copyholder  of  the  QueenV  manor  was  at-  pi.  79.  Keiw. 
tained  of  felony,  by  which  his  copyhold  efcheated,  the  Queen's  's*- *»•  Co.ut,  v 
Steward  of  the  lame  manor  might   (A)  grant  it  over  ex  officie  V^^^^l^/oUh. 
without  any  fpecial  warrant  ;  for  the  cuftom  of  the  manor  war-  14a!  i  L^n. 
rants  the  fteward  of  the  manor  for  the  time  being  to  grant  it,  a»7»  *>|- 

and  the  cuftom  binds  the  (^  her  heirs  and  fucceflbrs  :  but  al-  ^^'  ^'*  '  '^ 
though  he  may,  by  the  law,  do  it,  yet  his  duty  is,  before  ha 
makes  any  grant,  to  inform  the  Lord  Treafurer  of  England, 
Chancellor  and  Barons  of  the  Exchequer  or  (bmeof  them,  for 
his  better  direâion,  and  for  the  Q^een^s  greater  profit  in 
thofe  cafes. 

3.  It  wa»  refolved,  that  the  Kl's  Auditor  (1}  or  Receiver  has  (0  Cr.  Ei.  699. 

not 
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not  power  to  retain  a  ftcward  to  hold  the  Queen's  Courts  :  bu^ 
he  he  ought  (if  fuch  voluntary  grants  by  trim  made  upoa 
«fch^ats  or  forfeitures  fiiall  be  good)  to  have  letters  patent  of 
the  ofEice  of  the  fiew,ard(hip  of  the  fame  manor» 

J*/-  . ,  Lady  Holcroft's  Cafe. 

L-jvHoicrofti     ^  j^p  .^  ^gg  f^jj  j^  ji^jg  ^g.^  çjjj^j  j^  ^^^  adjudged  in  C. 

{aj  AntM  30.  '^^  B.  in  the  lady  Julian  Holcroft's  cafe,  that  where  one 
Co.  Lit.  61.  b.  ^n^s  generally  retained  by  the  lord  of  a  manor  by  {a)  word  to 
Cn  jU^.^i6  *  ^^  fteward  of  his  manor,  and  to  keep  his  courts,  that  fuch 
5x7.1  Leon.227,  fteward  might  take  (6)  furrendersof  cuftomary  tenements  out 
S18.  Godb.  142.  of  the  Court  ;  for  till  fuch  fteward  is  (c)  difcbarged,  he  is 
r/rilt^nfti?;  fteward  of  the  manor,  as  well  by  the  retainer  byword,  as  if 
Godb.  14a.  Cro!  he  had  a  grant  thereof  by  deed. 

Jac.  526,  527, 

i^Ro-soaCo.  Shaw  and  Thompfon. 

Cf;co.*Lrt.  6i.b.  TpHE  cafe  was,  that  the  plaintiff*  late  tlie  wife  of  a  copy- 
22*  *"    holder  in  fee  of  a  manor  in  which  by  fpecial  cuftom  wo- 

Tri».  37  EH«.  men  were  to  be  endowed,  recovered  dower  by  plaint  in  the 
f^r*^^''"*^''  ^^"''^  ^^^^^  manor,  and  becaufe  her  hufband  died  feifed,  ftie 
{jJMom^to,  recavercd  50I.  damages  for  the  profits  from  the  death  of  her 
411.Cr.Eiiz.      huft»and  :  the  woman  brought  an  aâion  of  debt  for  this  50I. 

6^'  601^""  *"  ^'  ^'  ^"**  *"  ^*^"  ^^^»  '•  '^  ^^^  refolved,  that  the  wife 
(e)  i,  Siderf.  fliould  not  bavc  dower  {e)  of  a  copyhold,  unlejfs  it  be  by  fpecial 
139. 2Bolft.337.  cuftom.  2.  When  a  wife  is  to  be  endowed  by  cuftom  of  a 
A**°'  *'^*  Co  ^^Py^^^*'»  ^^^^  ^^  ^*^^  ^^^^  ^^^  incidents  to  dower,  and  ihcrc- 
LifTv*-*  '  fore  in  fuch  cafe  flie  fhall  recover  damages  by  the  ftatute  of 
ff)  iRoiic  600.  (f)  Mcnorif  cap.  i.  de  viduisy  ^c.  and  therefore  in  the  cafe  at 
Co.  Lit.  32.  b.  jjjjj.  fi^ç  recovery  of  damages  was  lawful  j  and  although  they 
a  inft^So^Moor  cxcccd  (g)  40S.  yctthey  were  well  warranted  by  law  ;  which 
411.  two  points  well  agree  with  the  refolutioti  before  in  (1)  Brown 

U)  C^-  ^*'  4*^*  and  Rivet's  Cafe.  3.  It  was  refolved,  that  no  adlion  of  debt 
(l^Ânui  21.  ».  1'^*  fo^  *^  '^^^  damages  at  common  law,  for  upon  fuch  judg- 
(/)  Ante*  22.  b.  .ment  no  writ  of  error  {k)  or  falfe  judgment  lies,  but  the  {i) 
\k)  Moot  410,  remedy  is  in  the  Courtof  the  Manor,  or  in  the  Chancery,  which 
éôo  60^.****  is  alfo  confonant  to  the  refolution  in  Brown's  Cafe.  And 
(/;  I  Roiie  603,  Fenner  Juftice  faid,  that  he  had  feen  a  record  of  36  H.  8. 
6ot.  13  Rich,  where  the  lord  upon  a  petition  to  him,  had,  for  certain  errors 
mcntT.  Ante»  *"  ^^^  proceedings,  reverfed  fuch  judgment  given  in  his  own 
%u  b.  Lie,  feâ.  couft  ;  and  upon  ihaty  the  defendant  (hall  have  auMta  querela 
77.  Co.Lit.6o.b.  JO  be  rertored  to  the  damages  recovered  agtin ft  him. 
Vide  13  R.  2.  **  ^ 

citfd  before  in  j    O*      1 

Brown't  Cife,  .       Hoc  and  Taylor. 

&Î4H.  Vue  'TpHE  faid  writ  of   error  was  brought  upon  a   judgment 

7  E.  4»  »9'  X    given  Jn  c.  B.  vherc  the  cafe  was  fuch  ;  Henry  Jer- 

p.  ^7Ei'^'Hoe&  nîngham,  Efq.  was  lord  of  the  manor  of  Mutford,    in  the 

Taylor  in  Eiror  county  of  Sufiolk,  and  Taylor  claimed  the  underwéod  of  a 

in  B.  R.  great  wood  called  Mutford  Wood,  p^rccl^  of  the  fame  ma- 

Moofie^'  *'^'  ^^^*  ^  ^^  dcmifed,  and  demifeable  from  time  whereof,  &c. 

C0T174.*  by  copy  of  cour^-roll  of  the  lame  manor,  &c.  to  be  cut  yearly 

13  Co.  69.  by 
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by  four  {a)  or  five  acres  at  the  moft,  and  conveyed  to  himfcif  W  Cr.  ti.  413. 
a  grant  of  the  faid  underwood  by  copy,  &c.  according  to  the  ^^^^  3SS- 
cuftom  ;  and  for  trefpafs  done  in  the  underwood,  he  brought 
the  aâion  of  trefpafs  againd  Hoc.     And  it  was  adjudged  in  C. 
B.  that  underwood  growing  upon  parcel  of  the  manor  might 
.  by  cuftom  be  granted  by  copy  of  court-roll  of  the  fame  manor; 
and  that  judgment  was^afBrmed  in  B.  R.  for  it  was  there  faid, 
that, the  faid  {b)  underwood  might  be  granted  by  copy,  becaufe  (^)  Jf  nk.  Cent. 
it  grew  upon  parcel  of  the  manors  alfoit  is  a  thing  of  pcrpe-  JJ4-  ^^'  Ei.4»3* 
tuity  to  which  cuftom  may  extend,  for  after  every  felling,  the  u^'J^^  ^^' 
underwood  grows  again,  ex  Jllpitibus»     So  it  was  refolved, 
that  {c)  herbage,  or  any  {d)  profit  of  any  parcel  of  the  manor,  (rl  Co.  Lîr.  çs.b. 
might  by  cuftom  be  granted  by  copy  :  and  it  was  faid  that  a  {t)  >  i^«nc  4^8. 
fair  appendant  to  the  manor  of  Crokenhorn  in  the  county  of  ^j)  \ènk!^{l^u 
Somerfet,  is  granted  by  copy  of  the  fame  manor.     And  thai  2^4. 
well  cxplainetb  the  refolution  in  Murrel's  cafe  before,  concern-  W  Antca  24.  b. 
ing  the  firftof  ihcpi'lars  upon  which  every  copyhold  ftands,  cr"  £1^4*13/^*' 
/i,  cuftom.     The  10th  cafe  of  thefe.  M'>or  ^55.  ' 

Co.  Lit.  5S.  b. 

French's  Cafe. 
1  T  was  adjudged  that  if  a  copyhold  eftate  Is  forfeited  to  the  24. 

^  lord,  or  efcheats  orothcrwifc  comes  to  the  lords  hands,  M-iS^içEî. 
if  the  lord  makes  a  Icafe  for  years,  or  for  life,  or  other  eftate  p^^'^i^i,  ^^^^ 
by  deed,  or  without  deed,  that  this  land  can  never  afte^  be 
(f)   regrantcd    by    copy,    for  the  cuftom  is  dcftroyed,  be-  (f)  tKo\\c^<)S. 
caufe  during    fuch    eilalcs,    the  land  was  not  dethifed  nor  *^7  We''"*^' 
dcmifablc    by  copy  of  court-roll:   fo  if  the  lord  makes  a  D}er4r4?pUr. 
feofiment  in  fee  thereof  upon  condition,  and  afterwards  en-  Cr.Cn.  <;xi. 
tcrsfor  the  condition  broke,  yet  it  can  never  be  regrantcd  by  ^Q^Lu^^o^b* 
copy;  but  if  the  lord  keeps  the  land  in  his  hands  for  a  long  5Cr.V.^SM  " 
time,  or  lets  it  at  will,  he,  his  heirs  or  affigns  may  well  re-  a  w.lion  135. 
grant  it  at  his  p^eafurc.     So  if  the  interruption  is  wrongful,  as  *  ^^'  3-« 
if  the  lord  is  difleifed,  and  the  dilVcifor   dies  feifcd,  or  if  the 
land  is  recovered  againft  the  lord  by  falfe  verdiâ,  or  erroneous 
judgment,  in  thefe  cafes,  till  the  land  is   recovered,  or  the 
judgment  reverfed  by  the  lord  of  the  manor,  the  land  was  not 
demifed,  or  demifable,  and  yet  after  the  land  is  re-continued, 
it  is  grantablc  again  by  copy  ;  for  non  valet  (g)  impedimmtum  '(ft)  Co.  Lit, 
quod  de  jure  nonfcrtitur  effeduvt^  Lf  quod  contra  legem  ft  pro  in-  38»-  k>. 
fe^o  habetur  :  but  if  the  land  fo  forfeited,  or  efcheated  before 
any  new  grant  made  is  extended  upon  a  ftatutc,  or  recognizance  8  Co.  e^^b.  . 
ackno\vledged  by  the  lord,  or  if  the  wife  of  the  lord  in  a  writ 
of  dower  has  this  land  afligned  to  her,  altho*  thefe  impediments 
arc  by  ads  in  law,  yet  inafmuch  as  the  interruptions  are  lawful,  ^^  \^^^  ^^^J'  *' 
the  lands  can  never  after  be  granted  by  copy.    If  a  copyholder  God.  loi  Sar. 
accepts  lb)  a  leafc  for  years  of  the  lord  c£  his  copyhold,  the  7o»7'  « Bowr». 

191.  1  Lci.n.i;o» 
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copybold  Hi  deftroyed  for  ever,  and  can  never  be  granted  again: 

(ê)  Saf .  70, 71.    if  the  copyholder  (a)  takes  a  leafe  for  years  of  the  manor,  by 

0^1!^' ^'cr      ^^'  ^^^  copyhold  has  not  continnanfcc,  as  it  was  adjudged, 

£i.7/crf  jaJs4«  P^(^^*  I?  ^^^s.  in  (b)  Hide*s  cafe  :  but  in  the  fame  cate  it  was 

God.' 153.  refolvedy  that  fuch  leflee  might  regrant  the  copyhold  again  to 

^i^  '*s^*?     whom  he  would,   for  the  land  was  always  demifed  or  demif- 

i3^<>.CAr!5it.  .3^1^  »  ^nd  if  3  copyhold  is  furrendered  -to  the  lefi)r  of  the  ma- 

{k)  Moor  185.     nor,  or  is  forfeited  to  htm,  he  or  his  executors  i>r  affigns  may 

a  Co.  17.  a.        ^ei]  regrant  it  :  and  if  a  copyhold  efdieats  to  the  lord,  and  he 

aliens  the  manor  by  fine,  feoffment,  or  otherwife,  hta.alienee 

may  regrant  the  land  by  copy,  for  it  was  always  demifed  or 

demifabfe  :  and  by  thefe  refolutions  you  will  better  underftand 

the  general  learning  in  Murrel^s  cafe  before,  concerning  the 

(e)  1  SydQf.141.  fécond  of  the  pillars  of  a  copyhold,'  fe.  (0  demifed  and  demif- 

Co.  Lit.  58.  b.     able  from  time  whereof,  &c* 

2^.         npHE  cafe  v^»  that  a  ct)pyholder  of  certain  tene^ients 

M.  19  Se  30  El.     ''*    called  Collins,  parcel  of  the  manor,  &c.  in  pleading  al« 

t<^fton&  Crach-  ledgcd,  quod  infra  nutmr'  praiF  talis  babitur^  mcnon  a  UU  tgm* 

roodc  U  B,  R,     p^^^  ^^j^  antrorii  memma  bcrnmun  nw  ixijlit^  hahtbaiur  con-^ 

fuetudo^  {viz.)  md  quiUbgi  ttnntes  prafdf  Unemeni^rum  vocat^ 

Collins,  had  uud  to  have  common  in  fuch  a  place  parcel  of 
.    the  laid  manor;  and  if  the  cuftom  might  be  alledged  within 

the  manor  and  applied  to  but  one  fingle  copyho!d  was  demurr- 
er; 6  Co.  60.  b.  ed  in  law.  And  it  was  adjudged,  that  fuch  {a)  cuftom  as  well 
Hob.  86.  for  the  form  as  for  the  matter  of  it,  was  goiod  :  for  firft,  the 

Cr' ek/sv'  copyholder  in  hia  own  name  cannot  {b)  prefcribe,  for  the 
(/)Doû.  pL8i.  weaknefs  and  bafenefsof  his  eftate;  but  if  he  will  prefcribe. 
Moor  461.  he  ought  to  prefcribe  in  the  name  of  the  lord  of  the  manor,/:. 
Ciî*''lL%6<,  ^^  '^y»  '^^^  ^^^  ^^^^  ^^  *^  manor  and  all  his  anceftors,  and 
Cr.El  3S3i39o«  all  thofc  whofe  eftatehe  has,  have  had  common  in  fuch  a 
6  Co.  )So.  b.  place  for  him  and  his  tenants  at  will,  &c.  as  appears  in  22  H. 
^Mod7i'*2o.  0. 5i.a.&c,  and  that  ihall  ferve'when  the  copyholder  claims 
^'    *    common  or  other  profit  in  the  foil  of  a  ftranger  :  but  when  the 

copyholder  claims  common  or  other  profit  in  the  lord's  foil, 
(r)  Doa.  pta.81.  ^^^  ^^  cannot  (r)  prefcribe  in  the  name  dF  the  lord  \  for  the 
Cr.  El.  '^90.  '  lord  cannot  prefcribe  to  have  common  or  other  profit  in  his 
Moor  461.  own  foil  ;  but  then  the  copyholder,  forafmuch  as  he  cannot 
\^^Uc,'^t.  prefcribe,  neither  in  his  own  name,  nor  in  the  lord's  name, 
9  Co.  113.  *       he  mud  of  neceffity  alledge,  that  within  the  manor  is  fuch  a 

cuftom  as  in  the  caie  at  bar  :  and  as  when  the  copyholder  claims 
X  Salk.  365,366.  common  or  other  profit  in  the  foil  pf  the  lord^  he  ought  to 

claim  it  by  cuftom  of  the  manors  fo  when  he  claims  it  in 
Hob.  a86.  the  land  of  another  which  is  not  parcel  of  the  manor,  he  cannot 

claim  it  by  the  cuftom  of  the  manor,  for  the  cuftom  is,  piodin* 
framantr'  talis  habetur^ &c.  confustud  «laud  therefore  he  cannot 

apply 
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apply  it,  or  by  force  thereof  claim  any  thing  out  of  the  ma- 
nor, as  was  done  21  Eliz.  (û)  Dyer,  and  therefore  there  it  WDy?T  365.  pi. 
was  clearly  mi fplcaded  ;  hutin  fuch  cafehc  oughtioprefcribc  J  Leoiî^^âiV.  *" 
in  the  name  of  the  lord. 

Nota,  a  good  (6)  difference  between  prefcription  which  is  (à)  Hob.  266. 
perfonai,  and  is  always  made  in  the  name  of  a  perfon  certain  ^  ^^'  ^^'  ^*« 
and  his  anceftors,  or  thofe  whofe  eftate  he  has,  and>  cuftom  co.Lii^uvfc. 
which  is  local  and  alledged  in  no  perfon,  but  that  within  a  Co.  Coph.  6S, 
m^or,  &c.  is  fuch  cuftom>  and  that  ferves  for  them  who  can-  ^'^* 
not  prefcribe  in  their  own  name^  nor  in  the  name  of  any  per- 
fon certain,  as  inhabitants  of  a  town,  &c.  a?  appears  in  15^. 
4. 29*  4oAff'.  41.  2  Mar.  ]Sr.  Preferiptloa  100.  6£.  6.  Djer 
71.  Alfo  allegation  of  a  cuftom  fliall  ferve  when  it  is  referred 
to  a  thing  infenfible,  fc,  that  all  fuch  lands,  &c.  are  devlfable, 
or  the  like.  Fide  40  AiT.  41.  &c.  And  becaufe  in  the  cafe  at 
bar  the  cuftom  might  have  a  lawful  beginnmg,  /c.  that  one 
copyholder  only  mould  have  common,  or  eftovers,  or  other 
profit  in  the  land  of  the  lord,  and  that  in  many  manors,  fome 
copyholders  had  common  In  one  wade  of  the  manor,  ap.d  x)thers 
in  anqtber  feverally,  fo  that  the  cuftom  cannot  be  applied  te  a41 } 
and  becaufe  all  the  other  copyholders  may  be  determined  or  ex- 
tin£l.;  for  thefe  reafoss  it  was  adjudged  that  th^  cuftom  was 
well  alledged  in  the  cafe  at  bar,  as  well  for  the  manner  as  for 
the  matter;  and  fuch  cuAom  for  one  copyholder  to  have  com- 
mon of  eftovers  in  the  lord's  wood,  parcel  of  the  manor  where- 
of the  copyhold  was  b^d,  was  adjudged  to  be  good.  Pû/cL 
iOi^/>;.  as  it  wasfaid  in  thiscafe.  /^/dV  21  K.  7.  34.  iMar. 
Dyer  114.  5E.  6.  Dyer  70,  71.  And  becgufe  it  has  been 
often  faid  before,  that  thecuftojnof  the  manor  is  the  foul  and 
life  of  the  copyholders,  it  vias  neceffary  in  my  opinion  to  add 
this  cafe,  to  (hew  how  he  fliall  aliedge  the  cuftom,  and  when 
^nd  how  he  (hall  prefcribe. 

Note,  Cuftom  is  always  local,  ut  fupra,  but  Prefcrîptîtm  is 

perfonai. 
How  a  prefcription  may  be  laid  in  tentntes  ^  otcupateres. 

See  8alk.  316. 
[^areihc  cafe  of  Woolnough  vtrfuiVI  Ahtr  adjudged  in 
Trinity  term,  15  Geo.  3.  in  C.  B.  not  yet  reported  in  print. 
And  fee  9  Black.  Com.ch,  6.  fol.  95,  97-] 
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P(^ch.   26  Eliz, 

^^XJEEN  Elizabeth  by  her  letters  patent  under  the  Great 
\3  Seal  conllituted  and  granted  the  office  of  Clerk  of  the 
Couuty-coiirt,  or  Shirc-clerk  of  the  county  of  Somerfet  to 
Mitton,  with  all  fees^  &c.  for  term  of  his  life  :  and  afterwards 
the  Queen  condituted  Arthur  Hopton,  Efq.  Sheriff  of  the  fame 
county,  "who  interrupted  Mitton,  claiming  that  which  was 
mentioned  to  be  granted  to  Mitton  to  be  incident  to  his  office 
of  Sheriff»  and  thereupon  he  appointed  a  Clerk  hirofelf  of  the 
County^ourt:  Mitton  thereupon  complained  to  the  lords  of 
the  council»  who  referred  the  confideraiion  of  the  ^validity  of 
the  grant  of  the  faid  office  to  the  two  Chief  Juftices,  Wray 
and  Anderfon,  before  whom  the  matter  was  often  debated  : 
and  Mitton's  counfel  argued,  that  the  grant  of  the  faid  office 
was  good  in  law  for  divers  reafons.  |.  fiecaufe  the  County 
court  is  the  Queen's  Court,  and  in  it,  as  to  all  aâions  and 
proceeding  by  Juflicies^  or  other  writ,  or  by  plaint,  the'furtors 
are  Judges,  and  the  Sheriff  but  Miniller,  and  as  to  outlawries, 

(r;)9Cobii9.  t.  the  (w-)  Coroners  are  Judges;  and  in  proof  thereof  6  E.  4:.  3. 
M.  ut.  388.  b.  J,,  y  £.  ^,  23  a.  39  H.  6-  5,  a.  26  Aff.  45.  were  cited,  and 
'  ^***  therefore  it  was  concluded,  that  the  Queen  might  in  her  own 
%  court  appoint  a  County-clerk  to  enter  the  judgments  and  pro- 

ceedings in  the  fame  court.  2.  That  Arthur  Hopton  (who 
was  made  Sheriff  after  the  patent)  could  not  avoid  it  ;  and 
principally,  forafmuch  as  the  Sheriff  has  his  office  but  at  the 
will  of  the  Queen,  which  office  (he  might  at  her  pleafure  de- 
termine in  part  or  in  all,  and  the  Queen  has  granted  the  faid 
office  of  Shire-clcrk  to  Mitton  for  term  of  his  life,  and  there- 
fore the  faid  Sheriff  fliould  not  avoid  it.     3.  Mitton's  counfel 

'^k)  Hardr.  9S.     flicwçd  two  or  three  {b)  precedents,  by  which  it  appeared,  that 

-fuch 
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i\ich  offices  had  been  granted  in  the  time  of  King  H.  8.  anJ 
after  ;  and  that  wa$  the  fubftance  of  all  which  was  faid  for 
tlie  maintenance  of  all  the  faid  letters  patent^    And  after  many 
arguments  (becaufe  the  cafe  concerned  the  validity  of  the 
Queen's  grant)  the  two  Chief  Juftices  had  conference  v\yth  the 
other  Juftices,  and  upon  confide  ration  had  of  the  letters  patent, 
and  of  all  that  was  faid  in  maintenance  of  tliem,  it  was  rcfolved 
by  all  the  Ju dices  nuUo  contradicewe^   aut  r éludante ^  that  the 
faid  letters  patent  were  void  in  law  \  and  the  reafons  and 
ctiufes  of  their  refolution  were,     i.  That  the  office  of  (a)z  (tf)Davî8  6o. 
Sheriff*  is  an  ancient  office  which  has  had  cojitinuance  long  ^o.  Lit.  168.  a.» 
before  the  Conqueft,  and  is  an  office  of  great  iruft  and  au-  y]\\  I    **** 
thority  ;  for  the  King  commits  to  him*  cujiodiam  comitatili^  •9C0.  49.  Co. 
the  cuftody  and  guard  of  the  county;  and  when  the   King  ^«- »  6  8.  «.Dale 
appoints  a  SheriflF  durante  bene-^placita^  although  he  may  deter-      "'  ^ 
mine  his  office  {^b)  at  his  pleafure,  yet  he  cannot  determine  it  (b)¥it\m.  47. 
in  {c)  part,  as  in  one  town,  or  hundred,  or  any  other  pjrt,  nor  P.'*  ^  ^^'• 
abridge  the  Sheriff  of  anything  incident,  or  appurtenant  to      ""'  * 
his  office,  for  the  office  is  entirci  and  fo  ought  to  continue 
in  its  cnticrty  without  any  fra£lion or  diminu! ion,  unlefs  it  be. 
by  aft  of  Parliament!  or  that  the  King  makes  fome  town,  &c. 
a  county  of  itfclf,  and  apjxHntsa  Sheriff  and  alFthings  inci- 
dent to  a  Sheriff  within^the  fame  town  ;  but  cannot  determine 
the  office  of  Sheriff,  or  any  part  without  making  a  new 
Sheriff,  fc,  for  the  execution  and  admindration  of  Juflice. 
And  it  wasrefolved^  that  the  County-court,  and  the  entering  ('f)  2  Roller 74, 
of  all  the  proceedings  in  it   are  incident  to  the  office  of  (d)  j.v*ntr*26*^^' 
Sheriffs,  and   theictore   cannot   by  letters  patent  be  divided  t  s>Ti4o.^' 
from  it:  and  although  the  faid  grant  had  been  made  to  Mit- 
tOQ  when  the  office  of  Sheriff  was  void,  yet  It  had  been  void, 
and  when  the  Queen  has  appointed  a  Sheriff,  he  Ihall  avoid  it. 
And  fo  it  was  faid  it  was  adjudged  in  Scrogges's  cafe,  in  the 
beginning  of  the  reign  of  Qiieen  hlizabcth,  where  the  cafe  vide ih-j  Caff, 
was;  that  tempore  vacation!  s  of  the  office  of  Chief  Juftice  of  ^e;  ivJntr.  269'. 
the  Common  Pleas,  Queen  Miry  granted  (e)  the  office  of  the  1  And.  152)  15/, 
txigenter  of  London  to  Scrogges,  and  it  was  held  void,  be-  *c.  pi.  â5,ao/ 
caufe  it  was  incident  to  the  office  of  Chief  Juflice  of  the  Com-  h'„5  \'i*°i' 
mon  Pleas,  which  the  Queen  could  not  have,  and  the  next  C.  ainft.  4*5.  ' 
J.  (hall  avoid  it.     And  as  to  the  firfl  objeûion  it  was  anfwer-  3  Buiftr.49. 
ed,  that  in  all  writs  dîreftçd  to  Sheriffs  concerning  the  Coun-  ^o  t.  4'  n. 
ty-court,  the  King  faith,  in  comitatu  tuo  \  and  in  all  returns  j^Bîack!  Com. 
of  exigents  made  by  him  he  faith,  ad  comitatum  meum  ten-  f^^^P-  4-  f"**  35» 
turn  i^c.     And  the  liyle  of  the  court  proves  it'alfo  :  and  by  '*"'"  '** 
the  ftatute  of  33  H  8  cap.  13.  it  is  provided  by  the  K.  the 
Lords  Spiiituâl. and  Temporal^  '*  and  the  Commons  in  Pari. 
'*  alfembled,  that  the  Sheriff  of  the  county  of  Denbigh  fliall  keep 

*  S  2  **  his 
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«  his  Shîrc-court  at  the  Shlre-hall  in  the  fali  county»  &c.  " 
by  which  (as  by  many  other  parliaments)  it  appears,  that  the 
County  or  Shirc-court  is  the  court  of  the  Sheriff,  and  al- 
though the  fuitors  be  there  the  Judges  in  fome  cafes,  yet  non 
'  yi^tt//ar  that  the  court  doth  not  bçlong  to  the  Sheriff,  for  in 

(tf)  Anteaî6.  b.   a  Court  Baron  [a)  the  fuitors  are  Judges,  and  yet  the  court  be- 
ôCol'Wb!*'     ^^"g^  ^^  ^^  '^""^  ^^  ^^  manor      As  to  the  lecond  objedlion 
8  Co.  60!  b.'         ^^ot  is  an fwered  before,  becaufe  the  County  court  is  incident 
9C0.48.  b.  49.  a.  to  the  office  of  Sheriff,  as  the  {i>)  SherifPs  turn  is.     As  to  the 
iKÎ!lieM4i.Cr.  3<1  objeûion  it  was  ar>fwçred,  quod  (c)  judicandum  eft  Ugihus, 
El.  79a.  cr.  Jac!  non  exemplii.     But  for  a  general  anfwer  to  all  the  faid  objec- 
58a.  4lDft.a66,  tions,  and  all  others  which  may  be  made,  it  was  faid,  that 
ai  E.^r 66*b.*   8^^^^  inconvenience  would  cnfue  to  Sheriffs,  who  arc  great 
juU,Kt^,ni,  and  ancient  o/ficers  and  minifters  of  Juftice,  if  fuch   grant 
laH.  f.  16, 17.  fhould  be  of  validity,  for  by  fuch,  as  well,  the  entering  of  all 
Br.  Cwn'sMon  P^oceedinge  in  the  fame  court,  as  -the  cuftody  of  the  entries 
9.  B.N.C.  116.  and  rolls  thereof  do  belong  to  the  office  of  Sheriff,  and  that 
(*)  1  RoiJw  54a.  is  well  proved  by  the  writ  of  (rf)  falfejudgmenU  of  an  erronc- 
i2a>'°"ia '^1^0   °"^  judgment  given  in  the  County-court,  the  form  of  which 
Hard.  I'aa.  '^^    Writ  IS  fiich  ;  JaccbuSy    bfc!  Fie*  S.  falutem^  ft  A.  fecerit^  bfc. 
(<?;F.N.B.i8.b.  tunc  in  pUm  corri    tuo  recur  dart  facias  loquelam^  which  is,  in 
Dyer  164.  pl,58.  ^^^^^  eomitatu  per  breve  noftrum  de  reélOy  inter  J.  petentem,  Isfc. 
wide  idem  A.  queritur  falfum  Jibi  faâïum  fuijfe  judicium  in  eodem 
com\  iff  record*  illud  habeas  coratri^Jufiiciariis  tiojlris  apud  Wefin^ 
l^c.  fub  fgillo  iuo^  ti"  per  quatuor  iegales  milites  ejufdept  com^ex 
fitis  qui  recordo,  illo  interfuet^  iifc.    And  this  alfo  appears  by  the 
precept  of  a  tolt  which  the  Sheriff  makes  to  remove  a  plea  in  any 
fJourt  Baron  before  him  into  his  county,  the  words  of  the  pre* 
cept  arc,  et  loquelam  isfc,  tollaSj  tf  fummoneas^  ^c,  pradi^  J. 
quod  Jit  ad  comitatum  meum  5.  fcil.  die  Luna  ^c,  tenend.     And 
in  all  writs  to  remove  any  plea  out  of  the  county  into  the  Com- 
«)  6  Co  .XI-  b.    njon  Pleas,  the  King  calls  the  County-court  the  {e)  Sheriff's 
Court  ;  and  if  the  Sheriffs  do  not  certify  by  force  of  fuch  writs 
the  record,  then  at  lad  (hall  iffue  procefs  of  contempt  :  and  if 
the  record  be  imbe3!;zelled,  the  Sheriff  (hall  anfwer  for  it,  and 
therefore  it  would  be*  full  of  danger  and  damage  to  Sheriffs,  if 
others  (hould  be  appointed  to  keep  the  entries  and  rolls  of  the 
(fj  Cawly  184.    County-court,  and  yet  the  Sheriff  (f)  fliould  anfwer  for  them 
as  immediate  officer  to  the  court,  and  therefore  the  Sheriff  (hill 
appoint  clerks  under  him  in  his  County-court,  for  whom  he 
r^UH.7'».b-  ihall  anfwer  at  his  peril;  the  fame  law  of  the  (i?)  Sheriff's 
turn  :    and  law  and  reafon  require,    that  the    Sheriff  who 
is  a  public  officer   and  minifier  of  juftice,    and    who  has 
an  office  of  fuch  eminency,  confidence,   peril,   and  charge, 
ought  to  have  all  rights  appertaining  to  his  office,  and  ought 
to  be  favoured  in  law  before  any  private  perfon  for  his  (in. 

gular 
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gular  benefit  and  avail.    Mich.  39  &  40  Elîz.  at  Serjeant's  înn 

in  Flect-ftrcct  it  was  rcfolved  by  Popham  and  Andcrfon  Chief 

Juflices,  and  all  the  Juflices  of  England»  that  the  cuftody  of 

the  (a)  gaols  of  the  counties,  of  right  belongs  and  is  annexed  W  ^j^^-  39  * 

and  incident  by  the  law  to  the  office  of  Sheriffs,  and  that  well  ct^crt.  2  Rou! 

appears  by  the  judgment  in  parliament  anno  14  E  3  cap.  10.  75.300.44.1! 

by  which  it  is  ordained  and  enafted,  that  all  gaols  of  counties  3  'n^«  9*- 

(halLbe  rejoined  to  Sheriffs,  and  the  Sheriffs  Ihall  have  the  cuf-  K^y'^^l^llltll 

tody  of  the  famegaols,as  always  before  this  time  they  were  wont 

to  have  ;  and  that  they  (hall  put  in  fuch  keepers  for  whom  they 

will  anfwer.     Upon  which  it  was  refolved  by  all  the  Juftices, 

that  the  grants  of  the  cuftodies  of  the  gaols  of  counties  (now 

lately,  either  by  King  H.  8.  or  after,  granted  to  fundry  per- 

fon<)  were  utterly  void  :  and  forafmuch  as  the  cuftodyof  them 

belongs  to  the  office  of  Sheriff,  who  being  immediate  officer  to 

the  King's  courts,  (hall  anfwer  for  efcapes,  and  (hall  be  fub- 

je£k  to  amercements  if  he  has  not  the  body  in  court  upon  pro- 

cefs  directed  to  him,  &c.  it  is  reafon  that  he  (hall  put  in  fuch 

keepers  of  the  faid  gaols  for  whom  he  will  anfwer,  according 

to  the  purview  of  the  faid  aft  of  14  E.  3.  and  therefore  it  would 

be  againft  all  reafon,  that  he  (hould  anfwer  for  efcapes  out  of 

the  faid  gaols,  and  that  he  (hould  be  fubjeftto  amerciaments 

fortnot  having  the  bodies  of  prifoners,  &c.  and  yet  another 

Ihould  have  the  keeping  and  cuftodyof  ^  the  gaol  :  which  refo- 

lution  agrees  in  reafon  with  the  faid  refolution  in  Mittun's 

cafe,  and  therefore  I  have  added  it  in  this  place. 

ÇSee  I  Black.  Com.  ch.  9.  fol.  339,  &c.  of  Sheriffs  ] 
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Mich.  26  &  27  Eliz. 
In   the   King's  Bench. 

Godb.  s<,  36.  rr^HE  cafe  between  Fatter  plaîniifF,  and  Bozonn  and 
37.  a  Roll.  192,  /J|[  others  defendants^  as  it  was  found  by  fpecial  verdift, 
>93«  was  fuch  ;  a  portion  of  tithes  in  Longham    in    the  county  of 

Norîolk,  appertaining  to  the  reftory  of  GrefenhaJl,  which 
was  a  reciory  prefentable,  and  all  the  other  tithes  in  Longham 
were  pad^cel  of  the  rtftory  of  Longham,  which  was  appro- 
priated to  the  late  monaftery  of  Wcndling  within  the  fame 
county  ;  of  which  reftory  of  Longham  Queen  Elizabeth  was 
feifed  in  iier  demefne  as  of  fee,  in  right  of  her  crown  j  and 
by  her  letters  patent,  bearing  date  26  Januariii  anno  12  £//2. 
ex  gratia  fpecioUi  certa  fcient'ta^  &f  men  motUj  granted  to  N>- 
cadus  Yertefworth  and  Bartholomew  BrockeÀiy  and  to  their 
heirs,  totam  illam  portionem  Àecimarum  l^  garbarum  fuarum  in 
Lçngham  in  con!  Norf.  cum  ommhm  aliis  decimis  fuis  quibu/curt' 
cue  in  Longham,  in  diâfo  com*  Norf,  tunc  vet  nuper  in  occupations 
jfohannis  Corbet  ;  and  further  granted  by  the  faid  letters  patent, 
that  they  fhould  be  of  force  and  effeâ  againft  the  Queen» 
her  heirs  and  fucccffors,  non  objiante  male  nominando,  vel  mali 
recitando  prad*  portionem  decimar*  W  aliorum  prtemiffar*  \  et  non 
objiante  aliquibus  aliis  defeâîis  in  non  nominando^  vel  male  reci^ 
tando^  vel  non  ncminando  alieujus  tenentis  five  occupatoris.  And 
it  was  further  found  by  the  jurors,  that  the  faid  John  Corbet 
«ever  had  any  tithes  in  Longham  in  hrs  occupation  ;  ami 
if  all  the  tithes  in  Longham  parcel  of  the  faid  reclory  of 
Longham  fliould  pafs  by  the  faid  letters  patent,  or  not,  was 
t^ie  queftion  :  in  this  cafe  4  queftions.  were  moved  ;  i.  \Vhc- 
the  the  laft  words,  fc,  in  the  occupation  of  J.  C.  (hould 
refer  to  the  fit  ft  words,  fc,  tot*  ill*  portion*  dedmar*  Of  gar  bar* 

fuarum 
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fuarum  in  Longham  in  diéfo  com*  Norf,  or  only  to  tlié  latter* 
words,  fi,  cum  omnibus  aliis  dicimis  àfc.     2.  When  the  Queen 
granted  totam  iiiam  portionem  decimarum  ^  garbarum  in  Long» 
ham^  if  the  tithes  which  were  parcel  of  the  reftory  of  Long- 
bam  ihould  pafs  i  3.  If  the  faid  firft  words,  t&tâm  il/am  por* 
tiofiim  decimarum^  were  fo  certain  that   the  lad  words  being  * 
falfe,  (hould  not  make  the  grant,  but  the  fuperfluous  words 
Yoid  ?  4.  Jf  the  nonobflanteùx^W  fupply  the  defeâ  of  the  mif* 
taking  of  the  farmer  r  As  to  the  firft,  it  was  refolved  by  Sir 
Chriftophçr  Wray,  Chief  Juftice,  Sir  Thomas  Gawdy,  6r/«- 
tam  curiam^  that  the  lad  words  refer  to  the  whole  fentence  : 
I.  Becaufe  the  words  are,  toiam  illam  ptrispnem  dtcitnarumi^ 
garbarum  fuarum  ^c.  fo  that  ihis  prqnoun  {itlam)  (hews  [plain- 
ly that  there  ought  to  be  words  fubfequent  to  explain  and  re-  (a)  Cro.  Car. 
duce  into  {a)  certainty,  what  portion  by  the  Queen's  intent  |*f^^°^'  ^^* 
ihall  be  granted,  y?.  Mal  which  was  in  occupation  of  Joha    ^^'   ^' 
Corbet,  and  therefore  this  pronoun  (iliam)  is  not  &tisfied  till 
it  is  tome  to  the  full  end  of  the  fentence.     2.  This  conjunc* 
tion,  cum  omnibus  aliis  decimis/uis^  ^c»  couples  the  latter  wor^l   • 
to  the  former,  and  makes  the, words  fubfequent  refer  to  the 
whole  fentence.     3.  If  the  firft  words  would  convey  all  the 
tithes  of  the  fatd  rc£lory,  then  tlie  addidon  of  the  occupation 
of  John  Corbet  to  the  fubfequent  words  would  be  vain  and  W  ^  Co.  24.  a. 
nugatory  ;  et  {b)  malediâîa  expofitio  eft  qua  corrumpit  textum.    As  ,  ^'^^  '  g^^,^^ 
to  the  fécond  qiieftion,  it  was  refolved,  that  thte  word  {c)  105, 107, 108. 
(portio)  properly  fignifies  a  part  or  portion  in  grofs  divided»  «^«^iRcp  110. 
and  not  parcel  of  the  reâory  of  Longham  ;  and  in  the  x:afe  at  t^Kt^\j\^' 
bar,  the  Queen  had  not  any  portion  of  titfar s  in  grofs,  but  aU 
were  parcel  of  the  reâory  :  and  although  the  Queen's  grattt 
is,  ex  gratia  fpecialij  certa  fcientia^  fef  mere  molu^  yet  that  will 
not  extend  the  Queen's  grant  agairrfl  her  intent  anJ  meaning 
exprefled  in  her  grant,  nor  by  any  ftrained  conftruâton  make 
any  thing  pafs  againft  the  apt  and  proper  (Ignification,  or  at 
kaft  the  common  and  uftial  intendment  of  the  words  of  her 
grant,  and  as  well   the   proper  and  apt  figniScation,  as  the 
nCuai  intendment  of  a  portion  of  tithes,   is  of  tithes  in  grofs, 
and  not  parcel  of    the    redlo/y,    and    therefore   no   tithes 
parrccl  of    the  reâory  in  the  cafe  at    bar  (hall  pais.     And  (./;Lît.  Rço.6^. 
as  to  the  3d  point,  when  the  Queen  granted  totam  illam  porti^-  ^6.  2  Roll.  1..2, 
WOT,  i^c,    adiunc    vel   nuper   in    occupptione   Johannis  Corbet^   '»^  s'^Ta^c 
and  Corbet  had   no  tithes  there,    it  was  reiolved,  that  no-  ,,)  ,1,*  i>.,jj,. 
thing  (//>^paft  thereby  :  for  admitting  that  this  word  (portio)  60.  M.\  75$. 
(hall  be  taken  for  a  part,  then  the  efi eel  of  the  grant  is,  totam  3^*^iJl/L''''' 
iU    partem deamar  noftr  .in  ouupaticne  J.  Corbet,  and  in  truth  ,,^.  God».  4i-. 
he  had  never  any  part,  without  qucUion  nothing  (I)all  pafs  for  a  cv  33.  a. 
the  incertaiuty,  if  it  was  in  the  caf;;  of  a  common  peifon,  3^;.'-  ^^  *• 
S  4  tf/tff- 
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ë  fortiori  in  the  Queen^s  Cafe.     A»  to  the  laft  poiat,  tbefe 
two  differences  were  taken  and  refolved  by  the  courc^  fc.  when 
a  claufe  of  non  obfiante  Iball   make  the  Qaeen*s  grant  gcxx!» 
when  not.     I.  When  the  Queen  by  the  common  hw  canxioc 
{ù\  D*v.  7$,  76.  in  any  manner  make  a  grant,  (here  3  [a)  non  ohftante  of  the  com- 
Vau*h.  134.        rtoiv  law  will  not,  againfl  the  reafon  of  the  common  law» 
-i^!"  H*df*iwi  make  the  grant  good;  bat  when  the  Qiieen  may  lawfully  by 
132.  '  the  common  law  make  the  grant,  but  the  common   law  re* 

(Jfuires  that  (he  (hould  be  fo  inftruâed,  that  (he  be  not  deceiv- 
{h)  Hob.  129.  c^»  X^cxc  a  {b)  non  obfiante  fupplying  it,  (lands  with  the 
aRuU.Rep.359.  reafon  of  the  common  law,  and  (hall  make  the  granc 
(f)  Co.  Lit.  good.  And  therefore  if  the  King  grants  (c)  a  protec* 
6.^t.  i7*H.6.Kb.  ''^"  ^°  *  quart  impedit^  or  aflife,  with  non  obJionU  ofr  any 
39 H.  6!  39  a.  law  to  the  contrary,  this  grant  is  void;  for,  by  the  common 
1  ^o^^.5*5'  B'-  law,  proteûioii  doth  not  lie  in  either  of  thefe  cafes»  for  the 
F!u?Efro'igii  ^^^  which  may  happen  ta  ^hc  plamtifF  by  fuch  great  delay, 
185.43.  AfT.ai.  and  therefore  the  iz^  tf^^fff/ cannot  avail,  when  by  the  com* 
per  Thorp.  j^q^  j^w  the  King  cannot  grant  it  for  the  realbn  aforcfaid,  as 

Co.  50.  a.  j^  jg  T}x\çà  in  39  H.  6.  39-  a.  But  when  the  King  makes  a  leafc 
for  life,  or  for  years,  he  has  the  reverfion  in  him  which  he 
may  lawfully  grant  ;  but  the  law  requires  that  the  King  in  thU 
cafe  be  not  deceived  in  his  eftate,y^.  to  grant  the  poifefllon  of 
U)  1  Roll.  190.  the  land,  where  he  has  but  the  reverfion  :  and  therefore  when 
{e)  Cro.  Cjf.  hc  {d)  grants  the  land,  notwith(bnding  {e)  that  i«  be  in  Icaic 
m'^Koiultu  ^^^  ^*^^»  ^'  years,  of  record  or  othcrwife,  or  if  he  grants 
3  And.  46.'  '  the  land,  (f)  and  further  grants  the  rever(ion  of  it  dependent 
or  expeâant  upon  any  eftate  for  life  or.  for  years,  in  both  thefe 
cafes  the  grant  i^  good  \  fnf^y  becaufe  it  (lands  with  the  reafon 
of  the  common  law,y?.  that  the  King  be  not  deceived  in  his 
grant.  2.  In  fome  cafe  it  may  be  doubtful  whether  the  leafe 
in  pofleiTion  be  good  or  not  ;  and  if  the  King  recites  it,  and 
grants  the  reverfion,  and  afterwards  it  (hould  be  determined 
by  judgment  in  law  that  the  leafe  was  void,  the  grant  will  be 
void  alfo,  which  often  trencnes  to  the  difinherifion  of  the  pa- 
tentee, which  hazard  is  avoided  by  this  refolution.  3.  Ad- 
mitting that  all  (he  leafcs  be  good,  if  they  all  ought  to  be  re- 
cited, or  otherwife  the  letters  patents  fliould  be  void  :  r.  le 
would  be  great  danger  to  the  patentee,  if  he  omits  or  mifre- 
cites  any  of  them.  2.  Greater  danger  if  any  leafe  be  not  en- 
rolled: 3.  Great  charge  in  fearch  for  them,  and  greater 
charge  in  recital  of  them,  which  In  fome  cafes  draws  the  let- 
ters patent  to  fuch  infinite  length,  that  they  deferve  to  be  called 
ilephantini  lihi  \  and  all  this  danger,  charge,  and  prolixity  is 
helped  by  this  refolution.  2.  When  the  words  of  the  grant  are 
not  fufficient  exvi  termini  to  pafs  the  thing  granted,  but  the 
grant  is  utterly  void,  there  a  non  obftante  cannot  make  the 
grant  good  :  as  in  the  cafe  at  l^r^  the  King  gants  totam  illam 

portionem 
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porttonem  declmarum  tn  Longbûnty  nuper  in  tenura  J.  C.  here  the 

addition  of  J.  C.  as  has  been  faid,  is  of  the  fub(hnceof 'the 

grant,  and  becaufe  J.  C.  never  had  any  portion  there,  the 

grant  is  void  ex  vi  termini^  and  therefore  a  non  obftanîi  cannot 

make  it  good  :  but  in  cafe  of  a  grant  of  land  which  is  in  leafe 

for  life,  or  for  years,  there,  by  the  grant  of  the  land,  the 

words  are  fufficient  ex  vi  termini  to  make  the  rcverfion  pafs  ;  but 

the  law  requires  that  the  Queen  be  not  deceived  in  the  thing 

which  (he  grants,  and  that  is  fupplied  by  the  non  obflante  :  and 

fo  the  cafe  of  the  reverGoh  which  was  ftrongly  urged  of  the 

plaintiff's  part,  is  upon  evident  rcafon  anfwered  and  refolved. 

Will.  Daniel  and  Robert  Snagge  were  of  counfel  with  the 

plaintifT,  and  Godfrey  and  Coke  with  the  defendant.    And 

the  faid  letters  patent  were  not  made  good  by  the  ftatute  of  18 

Eliz.  cap.  2.  for  they  were  patents  of  {a)  concealments,  and  («j'j  Co.  76.  fc. 

therefore  by  exprcfs  provifo  excepted  out  of  the  faid  aft.  »©  Co.  10^ 


TYRRINGHAM'i 


Paît  \V. 


TYRRINGHAM's    Cafe. 

Mich.  26  &  27  Eliz. 
In  the  King's  Bench. 


13  Co.  66. 
a  BrowoL  47» 


{a)  Co.  Ut. 
121.  k.  124.  • 

I  Roll.  230. 
Plowd.  8^.  b. 
170.  a.  Godb. 
353- 


IN  trefpafs  between  Phcfant  plaintifF,  and  Salmon  defen- 
dant, the  cafe  was  fuch  j  Tho.  Tyrringham  was  feifed  of 
an  houfe,  44  acre?  of  land,  7  acres  of  meadow,  and  2  acres 
of  pafturt,  in  Titchmerfh  in  the  county  of  Northampton  ;  to 
which  houfe,  land,  meadow  and  pallure»  he  and  all  thofe 
whofe  edate  he  had,  had  ufed  to  have  common  of  pafture  for 
oxen,  cows,  and  heifers  levant  and  couchant  upon  the  houfe, 
land,  meadow,  and  pafture,  as  well  in  30' acres  of  land  in  the 
fame  town,  (whereof  one  John  Pickering  was  th-îh  feifed  in 
fee)  as  in  40  acres  of  land  and  pafture  in  Titchmerfh  aforefaid 
(whereof  one  Boniface  Pickering  was  then  feifed  in  fee)  as  to 
the  faid  houfe,  land,  meadow,  and  pafture  appertaining. 
And  afterwards  the  faid  Boniface  Pickering  being  feifed  as 
aforefaid,  of  the  faid  40  acres,  purchafed  to  him  and  his 
heirs  the  faid  houfe,  44  acres  of  land,  7  acres  of  meadow, 
and  two  acres  of  paflure,  to  which,  &c.  and  being  fo  feifed 
as  well  of  the  faid  40  acres  in  which,  as  of  the  faid  tenements 
to  which,  &c.  deniifed  the  houfe,  land,  meadow,  and  pafture 
to  which,  &c.  to  Fhefant,  who  put  in  two  cows  into  the  faid  30 
acres  to  ufe  the  faid  common,  and  the  faid  Salmon  who  was 
farmer  of  the  faid  John  Pickering,  with  a  little  dog,  Ituiferisf 
moliur  drove  out  the  faid  cows,  and  the  faid  Phefant  brought  his 
aâion  of  trefpafs  for  chafing  his  cattle.  In  this  cafe  divers^ 
points  were  refolvcd  by  Wray  C.  J.  Sir  Thomas  Gawdy,  là 
totam  curiam.  Firft,  that  prefcription  doth  not  make  a  thing  ap- 
pendant, unlefs  the  thing  which  fhall  be  appendant  agrees  in 
quality  and  nature  to  the  thing  to  which  it  fhall  be  appendant  \ 
as  a  thing  corporate  cannot  be  appendant  to  a  thing  [a)  corpo- 
rate, nor  a  thing  incorporate  to  a  thing  incorporaiCi  as  it  is 

held 
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lield  in  Hill  and  Granges's  cafe,  Plow.  Com.  168.  a.  b.     But 
a  thing  inrorporaté,  as  an  advowfon,   may  be  to  a  thing  cor* 
porate  as  to  a  manor  ;  or  a  thing  corporate  as  land,   to  â 
thing  incorporate  as  an  (^7)  oflice,  as  it  is  there  alfo  held  :  bnt  («;  p!owJ.  162. 
every  thing  incorporate  cannot  be  appendant  to  a  thing  cor-  a.  169.  ».  Div. 
porate;  as  common  of  (h)   turbary  cannot  be  appendant  to  34- ^-^ Co.  Lu. 
land,  but  to  an  houfe,  as  it  is  held  in  5  Aff.  9,  for  the  thing  pj.  ^'  i  H.  7/ 
which  is  appendant  ought  to  agree  with  the  nature  and  quality  29.  «  iRoi.i^Ok 
of  the  thing  to  which  it  is  appendant,  and  turfs  are  to  befpent  (^^  ^®-  ^»^' 
in  an  houfe  :  fo  10  E.  3.  5.  {c)  a  lect  cannot  be  appendant  to  Common  q'e. 
a  church  or  chapel,  for  they  are  of  feveral  natures.    The  be-  f<j  Co.  Lit* 
ginning  of  comrron  appendant  by  the  ancient  law  was  in   '^».b.  iRoU. 
fuch  manner;    when  a  lord  U)  enfeoffed  another  of  arable  Vf]\  ,  a  « 
land,  to  hold  of  him  m  focagc,  i,  /.  (e)  pet  fervtctum  fo<a^  a6  86. 
every  fuch  tenure  at  the  beginning  (as  Littleton  faith)  was,  (*)L\uftQ, 
that  the  feoffee  ad  vianutenendum  fervicium  foca^  (hould  have  8ç%       "* 
common  in  the  lord's  waftes  for  his  neceflary  cattle  which  2  Black,  cbm. 
plowed  and  manured  his  land,  and  that  for  two  reafotis,  i.  cb.  3.  fol.  33. 
Becaufe  it  was,  as  it  was  then  held,  taciù  implied  in  thefeoflF- 
ment;  for  the  feoffee  could  not  plough  and  manure  his  land 
without  cattle,  and  they  could  not  be  kept  without  pafture, 
fcf  per  confequens  the  feoffee  fhould  have  (as  a  thing  neccffary 
and  incident)  common  in  the  lord's  waftcs  and  land,  and 
that  appears  by  the  ancient  books  in  temp,  E.  i  *  Common  24-  *  »  l»^.  86. 
&  17  E.  2.  Common  23.  ^  20  E.  3.  Admeafurement  8.  &  P»^*3«-  ». 
18  E.  3.  and  by  the  rehearfal  of  the  ftatutc  of  Mcrton,  (f)  CfJ  *  Brownf. 
cap.  4.    The2d  reafon  was  for  the  maintenance  and  advance-  2  cô.\ç"t  ^^' 
ment  of  (f)  tillage,  which   is  mu«h  refpeûed  and  favoared-(^)2*irift.  36. 
in  law  ;  fo  that  fuch  common  appendant  is  of  common  right,  *  B.ownlow 
and  commences   by  operation  of  law,  .and  in  favour  of  lit-  *^''  ^^ 
lage,  and  therefore  it  is  not  neccffary  to  (A)  prefcribe  therein,  ,^j  ^^  y  ;^ 
as  it  is  held  in  (/)  4  H   6.  &  22  (k)  H.  6.  as  it  would  be  if  m.  •  "cro  c»r. 
it  was   againd  common  right;  but  it  is  only  appendant  to  54»  4H.  6.  m. 
ancient    land  arable  hide  and  pain,  and  only  for  cattle,  fc.  J*,f l*5°^"'p|*,, 
horfes  and  oxen  to  plow  his  land,  and  cows  and  dieep  to  ma-  fcriptiun  23,  30. 
nure  his  land,  and  all  for  the  bettering  and  advancement  of  Dyer  299.  pi.32. 
tillage,  and  with  this  rcfolution  agree  (/)  37  H.  6.  34.  a.   b.  f*)"^^*^'^  \ 
per  tot*  eur'^  26  (m)  H.  8.  4.  a.  as  to  this  latter  point,  and  (iitzH.  6.'^** 
therefore  it  is  agaitift  the  nature  of  common  appendant,  to  be  10  »■ 
appendant  to  meadow  or  pafture;  and  becaufe  in  the  cafe  (^>^  ^r.  Commoo 
at  bar  the  prcfcription  was  to  have  common  appendant  from  ^„)  Br.  Com- 
time  whereof,  &c.  to  an  houfe,  meadow,  and   pafture^   as  «non  i. 
well   as  to  arable  land,  by  which  it  appears  to  the  court  that 
there  had  been  an  houfe,  meadow,  and  paffure,  from  time 
whereof,  &c.  it  was  therefore  refolved,    that  this  common 
was  appurtenant  and  not  appendant.     But  if  a  man  has  had 
common  for  cattle  which  fcrve  for  his  plough  appendant  to 
his  land^  and  perhaps  of  late  time  an  houfe  u  built  upon 

part 
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part»  and  fome  part  is  employed  to  paftore,  and  fonte  for 
meadov^,  and  that  for  maintenance  of  tiflage  which  was  the 
original  caufe  of  the  common,  in  this  cafe  the  common  re- 
mains appendant,  and  iliall  be  intended,  in  refpeû  of  the  con- 
tinual ufage  of  the  common  for  cattle  levant  and  couchant 
upon  fuch  land,  at  the  beginning  all  was  arable»  but  in  plead- 
ing he  ought  to  prefcribe  to  have  it  appendant  to  land,  and 
(4]  Co. Lit.  4.  a*  although  (a)  Urra  dicitur  a  terendo^  quia  vonure  Oritur,  yet 
terra  includes  all,  and  although  now  it  is  pafture  or  meadow, 
yet  it  is  arable,  id  eji^  may  be  ploughed,  although  it  is  not 
now  ill  tillage  and  ploughed  :  but  if  he  prefcribes  to  have  ic 
appendant  to  an  houfe,  or  meadow,  or  pafiure,  then  it  ap- 

Sears»  of  his  own  (hewing,  (as  hath  been  faid)  that  it  had 
ecn  at  all  times  an  houfe»  meadow,  and  pafture,  and  then  be 
cannot  have  common  as  appendant  to  it,  but  fuch  is  common 
appurtenant.     A  man  may  prefcribe  to  have  common  appen- 
dant to  his  manor,  for  all  the  demefnes  (hall  be  intended  ara- 
ble, or  at  leaft  (hall  be  in  conftruâion  of  law  reddendo  fmguia 
fingulis  appendant  to  fuch  demefnes  as  are  ancient  arable  land, 
and  not  to  any  land  newly  ploughed  and  improved  to  be  arable 
out  of  his  waftes  and  moors  parcel  of  the  manor,  and   there- 
with agrees  5  AflT.  2.     Alfo  when  a  man  claims  common  ap- 
pendant to  his  manor,  no  incongruity,  as  in  the  cafe  at  bar  ap- 
pears of  his  own  (hewing.     So  common  may  be  claimed  to  be 
(h)  9  Co.  134.    appendant  to  a  carve  of  land,  and  yet  (£}  a  carve  of  land  may 
b  Co^Lit'ôo     contain  pafture,  meadow,  and  wood,  as  it  is  held  in  6  £.  3. 
a.  I  BrowaL       42.  but  no  incongruity  appears  there,  and  it  (hall  be  applied 
S97*  to  that  which  agrees  with  the  nature  and  quality  of  a  com- 

mon appendant.    2.  It  was  refolved  that  common  appendant, 
maybe  apportioned  for  two  reafons  :    1.  Becaufe  it  is  of 
common  right,  and  therefore  if  the  commoner  purcbafes  par- 
cel of  the  land  in  which,  &c.  yet  the  common  (hall  be  ap- 
portioned ;  as  if  the  lord  purcbafes  parcel  of  the  tenancy,  the 
rent  (hall  be  apportioned  :  fo  if  A.  .Has  common  appendant 
to  20  acres  of  land,  and  enfeoiTs  B.  of  part  of  the  faid  20  acres 
(r)  8  Co.  79.  a.   to  which,  &c.  this  common  (hall  be  (f)  apportioned,  and  B. 
^°***  Co  Lit^*'  ^^  ^^^^  common  pro  rata.     And  where  it  was  objedcd,  i. 
iiî'a.  iBrowûl.  ^'^^  the  prefcription  fails  in  both  the  cafes  j  for  in  the  firit 
197,  «98.  cafe  he  never  had  common  in  part  of  the  land  only,  but 

Co.  Lit.  12».  a.  entirely  in  all  ;  and  it  would  be  now  a  prejudice  to  the  terre- 
tenant  if  he  (liould  have  common  in  the  30  acres  only  for 
ail  the  cattel  levant  and  couchant  upon  all  the  tenements  to 
which,  &c.     And  in  the  latter  cafe,  no  common  was  ever  ap- 

tiendant  to  part  of  the  land,  but  entirely  to  the  whole:  alfo,  2. 
n  affife  of  common  all  the  terre-tenants  ought  to  be  named, 
r.  IS^.'^.  iSo.  L.  and  that  cannot  be  when  the  commoner  himfelf  has  purchafed 
part  of  the  land.     As  to  thefe  objeâions,  it  was  anfwercd  and 
refolved,  that  as  to  the  ift,  the  prefcrip,  ought  to  be  fpccial./. 

to 
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^o   prefcribe  to  have  common  in  tbe  whole  till  fuch  a  day« 
and  then  to  (hew  the  purchafe  of  part,  and  from  that  time  that 
He  has  put  in  his  cattle  into  the  refidue  pro  rata  portione  \  as 
in  the  cafes,  when  a  corporation  has  liberties  by  prefcription,  4  Co.  87.  b. 
and  within  time  of  memory  the  corporation  is  altered»  there 
ought  to  be  a  fpecial  prefcription  ;  as  to  the  fécond  cafe,  fc. 
^«rhen  part  of  the  land  to  which,  &c.  is  aliened,  there,  every  of 
them  may  prefcribe  to  have  common  for  cattle  levant  and 
couchant  upon  his  land,  and  in  none  of  thefe  cafes  any  preju- 
dice accrues  to  the  tenant  of  the  land  in  which  the  common  is 
tx>  be  had,  for  he  (hall  not  be  charged  with  more  upon  the 
xnatter  than  he  was  before  the   feverance  ;  and  God  forbid 
tlie  law  (hould  not  be  fo,  when  part  of  the  land  to  which,  &c. 
is  aliened  ;  for  otherwiie  many  commqns  in  England  (which* 
Crod  forbid)  would  be  annihilated  and  loft  :  and  it  was  agreed, 
that  fuch  common  which  is  admeafurable,  (hall  remain  after 
the  feverance  of  part  of  the  land  to  which,  &c.     But  in  the 
cafe  at  bar,  forafmuch  as  the  court  refolved,  that  the  com- 
mon was  appurtenant  and  not  appendant,  and  fo  againftcom- 
mon  right,  it  was  adjudged,  that  by  the  faid  purchafe  {a)  all  (ii)Co,  Llt.iss. 
the  common  was  extinâ  ;  for  in  fuch  cafe,  common  appurte-  »•  Hob.  25, 135. 
nant  cannot  be  extinû  in  part,  and  be  in  iffe^  for  part  by  the  ^  viilch.\l^ 
^£ï  of  the  parties.     And  a9  to  the  laft  objeâion,  it  was  an*  Hut.  58.  Cro.' 
,  fwered  and  refolved,  that  if  upon  the  matter  the  common  ap-  ^'-  594.  Cro. 

Eendant  (hould  be  apportioned,  then  the  terre-tenant  (hould  ijonti^'o7, 
e  only  named  out  of  the  land  charged  with  the  reCdue  of  the  1  Browal.  99S. 
common,  as  in  cafe  where  a  rent-charge  is  apportioned  in 
cafe  of  defcent,  the  tenant  of  the  land  (hall  be  only  named 
out  of  which  the  refidue  of  the  rent  which  remains  iflues. 
And  it  was  faid,  in  this  cafe  this  word  (b)  {ptrtinens)  is  Latin  (^)  co.  Lît. 
as  well  for  appurtenant  as  for  appendant,  and  therefore  fub-  **i-  b.  a  Inft." 
JeSla  materia^    and   the  circumftance  of  the  cafe  ought  to         * 
direâ  the    court  to  judge  the  common  to  be  appendant, 
or    appurtenant.      3.    It    was   refolved,    thai  (r)   unity   of  W  Cro.  EL  570. 
po(re(rionof  the  whole  land  to  which,  &c.  and  of.  the  whole  pj^'*/i 
land,  in  which,  &c.  makes  extinguiflbmcnt  of  common  ap-  Oweà  12a.  « 
pendant  againft  the  opinions    11    E.  3.  Common   (dj    11.  Browni. 47,297. 
l4Afr,  21.  15  A(r.  2.  20  E,  3.  (e)  Admeafurement  8.     The  ^fjj;,^/; 
reason  of  which  opinions   was,  becaufe  the  land  to  which  ^initiL 
the  common  was  claimed  was  ancient   land  hide  and  gain,  (gj  2  laft.  86. 
and  for  maintenance  and  advancement   of  tillage,  but  inaf- 
much  as  it  was  againft  a  rule  in  law,  fc.  when  a  man  has  as 
high  and  perdurable  eftate  as  well  in  the  land  as  in  the  rent, 
common,  and  other  pro(it  i(ruing  out  of  the  fame  land,  there 
the  rent,  common,  and  profit  is  extinÛ,  and  therewith   a* 
grces  24  E.  3.  25.  4.     In  this  cafe  Wray  C.  J  faid,  ih?t  com- 
mon for  caufe  of  vicinage  is  not  common  appendant,  but 
inafmuch  as   it   ought   to    be  by   prefcription,    from  time  7E.  4'26'«' 
whereof,  &c.  as  common  appendant  ought,  itisinihis  refpcfl  * ^  ^*|[^j"[,^^°"" 
rcfemblcd  to  com.  appendant  5  but  com.  appurtenant  and  in      •  ♦*  *  ■ 

grofc, 
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(a)  Co.'LU.       grcfs,  may  commence  cither  at  this  (tf)  day  by  grant,  or  be 
lai.  b.  by  prcfcripiion.     And  Wray  Chief  Jufticc  further  laid,  that 

in  cafe  of  common  for  caufe  of  vicinage,  the  one  may  enclofe 
(^)Dy.  316.  pi.  (^)  againfi  the  otheri  for  he  who  has  fuch  common  cannot^put 
4.  Co.  5.^a.  b.  his  cattle  into  the  land  of  the  other,  but  be  ought  to  put  theoi 
i'ro^K39o!*  **  ^"  ^^^  '^"^  where  he  has  common,  and  if  they  eftray  into 
13  H.  7. 13!  b,  the  other  land,  they  are  excufed  of  trefpafs,  by  reafon  of  the 
14.  a.  8  £.  4.  ancient  ufage  which  the  iaw.allovrs  to  avoid  fuits  which  would 
^'  **    .  arife,  if  aAions  Aiould  be  brought  for  every  fuch  trefpafs, 

when  no  feparation  or  enclofure  is  between  the  commons,  and 
therefore  he  faid,  that  one  may  enclofe  againft  the  other,  for 
C^;  1^  Co.  3S.  ^c)  cejfanti  cawfa  ceffii  effeâlus,  5.  It  was  reblved  without  any 
2  inft  ao^.^bïf.  <*>fficulty,  that  when  the  plaintiff's  cattle  came  into  the  de- 
3.  r.  Mo.^8i.  '  feridant's  land,  and  did  him  trefpafs,  the  defendant  {dj  with 
ff5£.4. 3.  b.  a  little  dog  might  chafe  them  out,  and  (hould  not  be  com* 
(^;  Poph.  16».    pciicd  to  diftrain  them  damage  fcatant.  Nota  reacier,accord2n? 

a  Roll.  c66.  *        t       r  •  »  •     •  r««y        ^r>     T    •  i        i         j-     j         t 

Smith*!  cafe.  to  the  laid  opinion  of  Wray  C.  J,  it  was  now  latdy  adjudged 
in  the  King*s  Bench,  between  Smith  pi.  and  How  and  Red- 
man defts.  where  the  cafe  Was  ;  that  two  lords  of  two  feveral 
manors  had  two  wades  adjoining  (parcels  of  their  manors 
joining)  without  inclofure  or  feparation,  and  yet  the  bounds 
of  each  manor  was  well  known  by  certain  bounds  and  marks, 
in  which  waftes  the  tenants  of  the  one' manor,  and  of  the 
other,  had  reciprocally  common  for  caufe  of  vicinage;  in  that 
(0  Co.  Lit,  *^*fc  ^"c  "^•'*y  enclofe  (e)  againft  the  other,  and  thereby  utterly 
12s.  a.  toll  the  common  for  caufe  of  vicinage:  a^j^itinn:  which,  two 

objeâfons  werte  made.  i.  Becaufe  it  had  been  ufed  by  pre* 
fcription  from  time  whereof,  &c.  the  beginning  of  which  can- 
not be  known,  it  Would  be  bard  now  to  break  that  which  has 
had  fuch  continuance;  for  as  it  is  faid,  obtempercndum  tjl  lon^ 
fuetudtni  rationabili  ianquam  legi,  2.  Perhaps  the  wafte  of  one 
was  greater  or  of  greater  value  than  the  other,  and  prob^ibly 
{/}  13  H.  7. 13.  thofe  who  had  the  lefs  at  the  beginning  gave  Cf)  recompence 
^  to  have  his  common  in\he  greater,  and  therefore  it  would  be 

now  unreafonable  to  undo  or  defeat  it.  As  10  thefc  it  was 
anfwered  and  refolved,  that  the  prefciption  imports  the  reci- 
procal caufe  in  itfelf,  fc,  for  caufe  of  vicinage,  and  no  other 
caufe  can  b^  imagined  ;  and  forafmuch  as  it  is  potius  an  ex- 
cufe  of  trefpafs,  when  the  cattle  of  the  tenaiHs  of  the  one  ma- 
nor ftray  into  the  wafte  of  the  other  manor,  than  any  certain 
inheritance  5  for  it  was  refolved  clearly,  that  the  tenants  of 
the  one  manor  coutd  not  put  their  beads  into  the  waftes  of  the 
other  manor,  but  they  (hould  come  thert  only  by  efcape,  and 
that  the  inclofure  is  only  to  prevent  the  efcape  of  the  catilc 
(which  is  a  lawful  a£b  ;)  for  thefe  reafons  it  was  adjudged, 
that  the  one  might  inclofe  againft  the  otlier. 
WCo.Ut,  AW  reader,  ic  is  true  that  f^)  agriculture  and  tillage  is 

^3*  ^'  gicatly 
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greatly  rcrpefted  and  favoured  as  well  by  the  common  law,  as 
by  the  common  affent  oftheKîng,  Lords  Spiritual  and  Tem- 
poral and  all  the  Commons  in  many  parliao^enu.     i.  The 
common  law  prefers  arable  {a)  land  before  all  other,  and  there-  («)  f.  n.  B.  2. 
fore  for  its  dignity  it  ought  to  be  named  in  a  pracipe  before  «•  Piowdiôç.a. 
meadow,  paflure,  wood,  or  any  other  foil  ;  and  it  appears  by  '*^^55» 
the  ftatute  of  4.  H.  7.  cap.  19.  that  fix  (*)  inconveniencies  W  Co.  Lit.  S5, 
are  introduced  by  fubverfion  or  converfion  of  arable  land  into  ^' 
pafture,  tending  to  two  deplorable  confequences.    The  iirft 
inconvenience  is   the  increafe  of  (0  idlencfs,  the  root  and  W  Co.  Lit.  85» 
caufe  of  all  mifchiefs.     2.  Depopulation  and  decreafe  of  po-    * 
pulous  towns,  and  maintenance  only  of  two  or  three  herdfmen,     ^ 
who  keep  beads,  in  lieu  of  great  numbers  of  ftrong  and  able 
men.     3.  Churches  for  want  of  inhabitants  run  to  ruin  and 
arc  deftroyed.    4.  The  fervicc  of  God  negleûcd.    5,  Injury 
and  wrong  done  to  patrons  and  curates.    6.  The  defence  of 
the  land  for  want  of  men  ftrong  and  enured  to  labour  againft 
foreign  enemies,  weakened  and  impaired.    The  {dj  two  con-  (d)  co.  Lîl  «5^ 
'feauences  arc  :    i.  Thcfe  inconveniencies  tend  to  the  great  b, 
diipleafure  of  God.     2.  To  the  fubverfion  of  the  policy  and 
good  government  of  the  land,  and  all  this  by  decay  ot  agri- 
culture, which  is  there  faid  to  be  one  of  the  greatefl:  commo- 
dities of  this  realm,  which  one  a£t  of  parliament  as  to  this 
purpofe  may,  as  a  figure  in  arithmctiçk,  in  the  3d  place  ftand 
for  an  hundred  :  but  I  have  obfcrved  that  the  moft  excellent  Nct»B«»et 
policy,  and  aifured  means  to  increafe  and  advance  agriculture, 
is  to  provide  that  corn  (hall  be  of  a  reafonable  and  competent 
value  ;  for  make  what  ftatutes  you  pleafe,  if  the  plowman  has 
not  a  competent  profit  for  his  exceflive  labour  and  great  charge» 
he  will  not  employ  his  labour  and  charge  without  a  reafonable 
gain  to  fupport  himfelf  and  his  poor  family. 
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Appellum  quid,  Çj  A  SES 

via.  Co.  Lit.  ^^  .^  ^ 

287.  b. 

OF 

Appeals    and     Indictments,    &c. 

j^  T^  ICHARD  Vaux  brought  •  appeal  of  burglary  agalnft 

Mil.  iSLEL  m  j\,  Thomas  Brooke,  and  counted  that  the  defendant  do*  > 
B.  R.  Brook's  mum  manfionalem  ptaiP  RUhardi  Vaux  felonicè  (^  burgaliter  fre^ 
cafe,  2  Leon.  ^/^^  i^^^  fjjç  defendant  pleaded  not  guilty,  and  by  a  jury  of 
•'9  E.4.  26.  b.  the  county  of  Bucks,  which  appeared  this  term  at  the  bar,  he 
Br.  lodiam.  7.  was  convidled  of  the  felony  and  burglary  aforefaid  ;  and 
mc*^eÎ^  the  defendant's  counfel  moved  in  arrcft  of  judgment,  that 
5  Ca  121,^^*  the  count  was  infufBcient,  becaufe  the  faid  word  burgaliur 
iiCa3s.'t.  was  of  no  (ignification,  but  the  count  ought  to  ht  burgia* 
Doa.  p|a-^4«  riter^  or  burgulariury  and  the  offence  is  called  burglary,  or 
84,^07.  ^'  burgulary,  and  not  burgalry,  for  there  wants  an  /  between^ 
1  Salk.  686.  and  tf,  and  in  the  latter  fyllable  /  is  inferted  in  lieu  of  r,  and 
I  ^^^i •■*^'  burglariter  {a)  tft  vox  artis^  as  felonlci  f  murdravit^  (b)  rapu'tt^ 
^•287.  h\  '*^*  if)  ^^^"'bium,  (d)  warrantizare^  {e)  frankalmetgriy  (f)  frank" 
(0  9E.  4«  2&  marriage^  and  feveral  others  which  cannot  be  exprefied  by  any' 
a. b.  Co.  Lit.  periphrafis  or  circumlocution;  and  this  word,  {burgfary)  13 
Coî,  24.  •*82.i.  derived  from  thefe  two  words  burgh  and  iaron^  and  there- 
Hales  pi*.  Cor/  fore  burglary  or  burgulary  is  fufficient,  but  not  burgalry,  for 
187, 207.  Fitz.  that  wants  fenfc  5  and  many  precedents  warrant  burgulariur  to 
Indlament  7.  ''  ^^  ff^^i  ^ut  nonc  was  found  to  warrant  burgo/tUr  :  and  up- 
iH.  6.  i.a.'  on  this  exception  curia  advifart  vult  till  next  term;  and 
ao  H,  7.  7.  a.  in  the  mean  time  the  plaintiff  died,  and  that  was  (hewn  to 
Br!  AdmÎ  48.  ^^^  court  by  the  defendant's  counfel  as  amicus  curi^,  and 
Fits.  Cor.  I.  made  manifeft  by  fuiBcient  teilimony  ;  and  thereupon  the 
Cr.  Tac.  10.  court  moved,  that  forafmuch  as  for  this  felony  and  burglary 
(0CÔ-^Lit.5o.k  ^^  ^^  ®^^^  convifted  at  the  fuit  of  the  party,  he  could 
51.  b.  '  '  never  be  charged  with  the  fame  offence  at  the  fuit  of  the  K. 
I  Rol.  814.  b.  that  he  might  be  thereof  difcharged,  and  upon  that  the  court 
Perk^feai  set.  ^^^  advice  :  and  it  Ivas  refolved,  that  if  the  count  had 
19  H.  6.  27.  a«  been 

10  Co.    24.  1.'  W  !*»'•  f«ô.  73-,.  Co.  Lu,  9  a.  «83.  b.  384.  a.  10  Co.  24.  a.  (r)  Co.  Lit  94, 1, 
b,  10  Co.  24.  I.  i/J  Ï0  Co.  24.  a,  Co.  Lit.  21.  b.  {g)  Piast.  tV,  Car,  3.  a.  {h)  3  Inâ.  63, 
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been  fufficlent»  then  being  convitlcd  at  the  fuit  of  the  party,  Pleas  of  another 
-he  fliould  not  be  again  impeached  at  the  fuit  of  the  king  j  but  s^^eTC**"^' 
it  'was  refolved,  that  the  count  was  infufficient,  and  thereupon  &c,  ib.  5  Colii! 
he  -was  difcharged  :  and  in  this  cafe  upon  tbeevidencei  VVray  Qwarc 
Chief  Juftice  faid,  that  if  a  man  has  a  manfionhoufe»  and  he 
stnd  his  whole  family  upon  fome  accident  are  part  of  the 
night  (a)  out  of  the  houfe,  and  in  the  mean  time  one,  comes  {a)  Mo.  660» 
and  breaks  the  houfe  to  commit  felony,  that  this  is  burglary,  ^^^-  "*»^*  p'* 
for  though  neither  the  owner  nor  any  of  his  family  be  in  the  elr  p^h^ix. 
houfe  yet  it  is  domus  manjionàiis  ;  and  the  words  of  the  appeal  or 
îndiâment  of  burglary   are,  domum  manfionalem  prad^  R,  /^. 
f^iglt-i  ^c.     And  according  to  this  opinion  it  was  refolved. 
Hi).  38  Regina  Eliz.  by  Popham  Chief  Jufticc,  and  all  the 
Juftîces  ;  that  where  a  man  has  [b)  two  houfes,  and  dwells  {i)  Halet  pi. 
fometimes  in  the  one  and  fometimes  in  the  other,  and  has  a  Cor.  Sz.  Mo. 
family  or  fçrvants  in  both,  and  in  the  night  when  his  fervants  ^^*"  ^'^^^'  ^** 
are  out  of  the  houfe,  the  houfe  is  broke  by  thieves,  that  this  is 
burglary  for  the  faid  reafon  which  Wray  Chief  Juftice  gave. 

XX/ETHEREL  {c)  brought  an  appeal  againft  Darly  of  mur-  2. 


(^)  homii 
difted  ( 

Queen,  and  he  pleaded  the  former  (^)  conviâion  in  the  ap-  167.  Co.  Lit. 
peal  at  the  fuit  of  the  party  ;  and  it  was  adjudged  a  good  bar,  *^*-  *•  ^'*  ^'• 
and  thereupon  he  was  difcharged,  for  it  was  a  good  bar  by  iht  MotJr  407.  ^  ^' 
common  Jaw,  and  reftrained  by  noftatute,  and  the  reafon  is,  (O  3  Ui\.  114. 
bccaufea  man's  life  (hall  not  be  (f)  twice  put  in  jeopardy  for  (/•)  Poftea  4j. 
one  and  the  fame  offence.  «•  45*  a<  47-  ^' 


A 


T  theaflîzes  held  at  Suflex  25  Febr*  anm  28  EHz.  be-  3. 


fore  the  Jufticcs  of  afllze  H.  Yong,  W.  Garland,  and  SdfiVx. 
others,  were  iiidiâed,  de  eo  quod  ipftfexto  Augufliy  anno  27  £/fZ.  Vong's  cafJ.  *" 
vi  et  armii^  videlicet  y  giadiîsy  ^c.  apud  Lewes  pradsSf  ex  maii'  Canh.  331/ 
tits  fuis  pracogitatis  in  quendam  Themam Butcher t  nuper  deLewes^  Skinner  443. 
Uc,  yeoman^  adtunt  W  ibidem  in  pace  Dei  i^  diSîa  Dom*  Regina 
exiJV  infultum  U  affraiam  fecerunt^  if  prad*  W,  Garland  cum 
uno  gladio   de  ferro  iS  chalibi  ad  valent iam  quinque  folidorum^ 
quern  idem  Pf^illihelmus  in  mantt  fua  dextra  adtunc  v5f  ibidem  ha^ 
huit  y  tenuity  violenter  ^  felcnue^  i^  ex  malitia  fua  praeogitata 
prof  a  turn   Thomas    Butcher    adtunc    (sT  ibidem  per  cuff t  y    dam 
sidem  Ihoma   Butcher   adtunc  ^  ibidem  unam  plagaox  mor- 
\o\..  n.  T  talem 
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talcm  ftiperfaaem  ipjiui  T.  Buiehir^  (^  cum  prod*  glaiio  ompU' 
iavit  nafum  fuum  Û  facie  fua^  partem  labiorum  fuêrwuj  tu  par^- 
tern  menu  fut  'uoc*  the  chin.     Etpraa^  Hemricus  Tong  cum  quo" 
dam  alio  gladio,  i^c.  (ut  {npt2i)prigf*  Tl  Butcher  adtunc  CsT  ibid' 
(tf)  I  Bulftr.  8o«  percuffit  {a)i^  perforavit^  dans  eidem  Tm  Butcher  adtunc  l^  ihid* 
unqm  aliam  plagam  mortalem  circiter  peifus  ufque  ad  offa  burner* 
ipfius  7*.  Butcher^  -hiitudinis  unius  pollicis  &  dhmd^  ^  profundi • 
tatisfeptem^  pollieiumf  de  çuihus  quidem  piagis  &  vulnertbus  ftc 
per  prafat^  IV.  G.  tf  H.  T.  informa  pradiSf  prius  dat\  di^us 
T.  Butcher  eodem  fexto  die  jlugufti^  anno  I'j  fupreuF  opudLetves 
prad'  in  ccm*  prad*  inflanter  obiit^  Ùf  prad^  Thomas  Brewer  prgtd* 
fexto  die  Augufli^  anno  i^  fupradiBo^  apud  Lewes  prad^  in  com* 
preed^  ex  maliiia  fua  pn^cogiuita  fuit  felonicè  preefenSj  ahettans, 
procurons,  confortansy  tf  auxilians' prafdtos  H.  T.  îsf  fV»  G.  ad 
feloniam  ^  murdrum  prad  informa  pretS  facieni  exequen^  ^ 
perpetrand^  contra  pacem  diSa  Dom*  Reginee  coronam  ^  digni- 
tatem fuam  ;  &  fc  juraiores  prad*  dicuntfuper  facramentum  fuum 
quodtrad^  //.  T.  IV.  G.  ^  Thomas  Èrewer  prafat*  Tbomam 
Butcher  prad*  fexto  die  Augufii^  ai^no  27  fupradiâfo^  apud  Lewes 
praS  in  coni  prad* felonicè  &f  ex  malitiis  fuis  pracogitat*  modo  ^ 
forma  prad  interfecer*  &  murderaverunt  contra  pacem^  i^c.-  And 
it  was  moved  that  this  indîâment  was  infui&cient,  beeaufe 
Yi^;Poftea4i.a.  unamplagam  mortaP  (b)  circiter  peéius^  was  altogether  incertain^ 
I  BuiHr.  80.       for  it  might  be  in  the  neck,  or  in  the  arm»  or  in  the  belly,  and 
1  RorRe*237   indiftn^cnts  ought  to  cxprefe  in  certain  as  well  as  in  what  part 
a  loti  iii.        the  mortal   wound  is,  as  the  depth  and  breadth  of  it,  that 
it  may  appear  to  the  court  to  be  mortal,  and  becaufe  it  is  faid, 
that  he  died  de  vulneribus  (ff  piagis  prad'  and  one  of  them  is 
incertainly  alledged,  it  makes  the  indiâment  infufficient  as 
to  all;  qnod  fuit  conceffum per  totam  curiam:  and  it  was  faid 
that  the  indiament  ought  to  have  been,  that  if  the  pany 
did  not  die  of  the  firit  wound,  that  he  died  of  the  other 
wound,  and  that  is  the  common  courfe  ;  ad  quod  non  fuit 
refponfum:  and  in    this  cafe  it   was   held^^^r  totam  curiam 
[cS  g  Co  6G.  a.   that  if  upon  an  affray  the  conftable  and  (c)  others,'  in  bis 
CT.%fX%o.^^    aflîfbnce,  come  to  fupprefs  the  affray,  and  prcfcfve  the  peace, 
3  Inft.  52.  '       and  in  executing  their  office  the  conflable  or  any  of  his  afllf- 
Haies  pi.  Cor.     tauts  is  killcd,  it  is  murder  in  law,  although  the  murderer 
R-lp^a  A.^L»    ^^^^  no*  ^^^  party  that  was  killcd,  and  although  the  affray  wa» 
143/  &c.         *  fudden,  becaufe  the  conftable  and  his  affiftants  came  by  au* 
thority  of  law  to   keep  the  peace  and  prevent  the  danger 
which  might  enfue  by  the  breach  of  it  ;  and  therefore  the  law 
will    adjudge  it  murder,    and  that  the  murderer  had   ma- 
lice prepenfe,  becaufe   he  fet  himfelf  againft  the  juftice  of 
the  realm  s   fo  if  the  Sheriff  or  any  of  bis  Bailiffs  or  other 

officers 
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ofHccrs  is  killed  in  executing  the  procefs  of  the  law,  or  in  do    Foft^^rt^i,  i^ç, 
lug  their  duty,  it  is  murder  ;  the  fame  law  of  a  (.1)  watch-  *^^'  3o^»3»a, 
man,  who  is  killed  in  the  execution  of  his  office.  (-«)  9  Co!  C6.  «. 

68.  b.  ^  lnft.5a. 

'^tXTALKER  was  indiftcd  and  outlawed  of  murder,    and  Siicl'Vco'î^ 
^^    the  indi£lment  was,  that  he  (truck  the  deceafcd  in  (b)        *^'  ^'*^^' 

Jiniflra  parte  ventris  circa  umbilicumy  and  it  was  refolved  per  to-  Tr.  4?.  El.  in 
tarn  curiam^  that  the  indiûment  was  certain  enough,  for  in  8-  R-  Walker's 

Jinijlra  parte  ventris f  was  of  itfelf  certain  and  fufficient,  and  îjf%      ,  ^ 
thefc  words  circa  vmbificum,  which  were  uncertain,  were  abun-  ç  co.  iii.  b, 
dant  and  fuperfluous  :  but  Yong*s  cafe  before,  was  affiimed 
to  be  good  Jaw,  for  there  was  no  certainty  before  the  (<•)  cir-  W  Antei'4o.b. 
citer  :  but  the  outlawry  was  reverfed  for  other  errors,    and  '  ^^Jl^\'  ^'^' 
Walker  was  put  to  plead  to  the  indiClment.  Î  roi.  Rc^Jlajy, 

2  loit  31^. 
TN^ISITIO  inâentata  capt"  apud  Baftnftiohe  in  com^  prad*  5- 

^   21  die  Decemhr\  ^c,  coram  Jchan'  ScuUûrd^  gen'  uno  corcna-  T^ïrEHi 
tar*  di^^  Dom"  Regina^  in  com  prad^  fuper  vifum  corporis  Ed-  b.'r.  Hcydon*^ 
wardi  Savage^  gen    tunc  tf  ibidem  mortui  jactn*,  per  facr amen-  cifr.  Coroacr'i 
turn  Jacobi  Serky  iyc.     Ad  inquirend*  qualiter  (jf  quomodo  prad^  Inqueft. 
Edit/  Savage  ad  mortem  fuam  dfVenit^  qui  die*  fuper  facram*  fuum 
quod  Jacobus   Hcyden^  de  S,  in  ccm*  pracT  y comzUf  T,  Af.  W. 
M.  and  feveral   ethers,  quarto  die  Augvjii^  anno  27,  apud  B, 
prad'  in  corrt  preed*  circa  [d)  horam  decimom  ante  meridiem  rjuf-^  [i)  \  Bulftr.  t^i 
àem  dieiy  ex  malitiis  fuis  pretcogitatisfeloniceutfeloncs  di^a  Do-- 
win  a  Regina  in  diéf  Edvj  Savage  adtunc  bf  ibidem  irjulium  i^ 
affraiam  fecerunt^i^  qued  pr^i'  jfacobut  Hey  den  cum  quodam  gla- 
dioy  Âng'uce^  a  fword,  valor*  quinque  folidor*  quern  idem  J acebits 
in  manufua  dextra  tenebaty  adtunc  V  ibidem  prafaC  Edwardum 
Savage  felonice  percuJfitylS  dedit  eidtm  Edwardo  adtunc  t^  it  idem 
unam  plagam  mortaUm  fuper  finiflrum  genu  ipjius  Edwardi  tota- 
liter  abfcindens  quoddam  os  prad'  genu  ipfius  Edwardi  y  AngUce  vo- 
eat',  the  pan  of  the  knee,  de  qua  quidim  piaga  mor tali  idem  EdnJ 
Savage  languebat  a  prad*  quarto  die  Augr/Jli,  anno  27,  u/que  ad  de- 
cimum  nonum  diemmenjis  Decembns  anno  28,  quo  quidem  decimi 
nine  die^Decembr*  idem  Edu/  Savage  eX  mor  tali  plaga  pratP  apud 
B.  pracC  in  cctif  pra£  obiit,  et  fie  juratores  pned*  die  fuper  fix • 
cram*  fuum  quod  pradiJfus  Jacobus  Heyden  modo  l^  forma  pra^ 
diûis  pradiàium  Edwardum  Savage  felon  ice   Iff  ex  maiiiia  fua 
pracogitata  interfecit  ^  murdravity  contra  pacem  di£îa  Domina  ' 

T  2  Regina 
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Régine  càronam  W  dignitatem  faam  :  et  ulterius  prstS  juraif^- 
res  fuper  facr amentum  fuum  prad*  dicunt  quod  prad^  T.  Af-  ff- 
M.i^c  tempore  fehniiS  ^  murdred*  pr^d*  informa  prad^  faSf 
fcilicet  diiio  quarto  die  Augufti  apud  B,  prad*  in  com*  précd*  ann^ 
27 /upradi^Oy  circa  horam  dtcimam  ante  meridiem  ejufdtm  diet 
felonicc  fuér*  prafentes  cum  gladiis^  tf^c,   tunc  CsT  ibidem  auxi^ 
liantes^     ajjijîentes.     abattantes^    comfortantes     ^    manutenevtes 
fraé!  yacohum  Heyden  adfehniam^  murdrum  prad  facUn^ 
fef  perpetrand  contra  pacem  diâîa  Domina  Regina  coronam   ^ 
dignitatem  fuam.     And  many  exceptions  were   taken  againft 
this  indiftmcnt  :  i.  Becaufe  the  indiâment  was  taken  before 
J.  S.  coronatore  {a)  in  com*  prad\  and  did  not  fay,  coronatore 
comitatûs  prad\  nor  {b)  de  cùtrf  prady  and  every  coroner  of  a 
county  is  a  coroner  in  every  county  of  £ngland,  but  not  of 
every  county  ;  fed  non  allocatur  5  for  the  court  faid,  that  coro- 
ner in  the  county,  Bcc.  (hall  be  in  all  reafonable  intendment 
taken  to  be  coroner  ^the  county,  and  that  is  proved  by  the 
writ  de  {c)  coronatore  eligendo^  the  beginning  of  which  is.  Rex 
vicecom\  (^c.  quia  L.  nuper  unus  corona torum  nojirorum  in  com 
tuo  diem  chujit  extremum,  ^c.     And  fo  it  is  taken  in  the  Lord 
"VVilloughby's  cafe  in  Plowdcn's  Commentaries,  foi.  75.  & 
76.     And  precedents  almoft  innumerable  were  fhewn  in  the 
fame  manner  as  this  is  ;  and  it  was  faid^^tt^^  nimia  (d)  fubti* 
Utas  in  ^jure  reprobatur.    2*  Exception  was  taken,  becaafe  it 
was  not  faid  that  the  faid  Edward  Savage  who  was  killed, 
was  in  (e)  pace  Dei  i^  Domina  Regina^   (as  the  ufual  form, 
and  the  precedents  are)  y^ii90ntf//0ra/«r»  for  thofe  are  words 
but  of  amplification  of  the  heinoufnefs  of  the  aâ,  aftd  not  of 
fubftance,  and  perhaps  he  was  not  in  peace,  but  fighting  and 
breaking  the  peace  \  and  many  precedents  were  likewife  fhewn 
hi  which  thofe  words  were  omitted.     3.  Becaufe  it  was  faid, 
^  dediteidem  Edw*  adtunc  V  ibidem^  l^c.  and  did  not  i^y^fe- 
lonice^  nor  ex  (f)  malieia  fua  prgecogitata  deditj  ifc.  and  this 
exception  was  dif^illowed  by  the  court,  for  this  conjunâion 
(y)  coufJes  the  fcntences   together,    fo  that  thcfe  words 
(g)  (felonice  et  ex  malieia  fua  pracogitatd)  firft  mentioned,  re- 
fer to-  all  the  verbs  fubJequent,  or  othcrwife  too  much  repe- 
tition and  tautology  would  be  made  of.  the  faid  words,  and 
many  precedents  were  likewife  (hewn  to  fuch  effeâ,  and  in 
the  uime  form  as  this  is,  as  to  this  point  ;  and  thefc  words 
QÛtunc  i^ibid'  make  this  point  clear,  for  adtunc  ^  ibidmsike  aH 
to  be  done  at  one  and  the  (ame  inftanc.    The  4th  except*  was 

becaufe 
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becaufe  the  depth  (a) 'and  breadth  of  the  wound  was  not  (tf)Godb. 65,66. 
fliewpy  as  is  always  ufual  in  indiâments,  fo  that  it  may  ap-  ^Jj]^^*  ^^}^ 
pear  to  the  court  that  the  wound  was  mortal  :  but  it  was  an-  a.  5  C0.T21.  b! 
iwered  and  refoived  by  the  court,  that  it  could  not  be  in  this  12a-  •- 
cafe,  becaufe  all  the  pan  of  the  knee  was  (*)  entirely  cut  oiF;  (*)  aJnft  313. 
as  if  an  arm  or  (c)  leg  is  cut  off,  or  if  a  man  is  beheaded,  the  ^.  °'c**'  *" 
depth  or  breadth  of  the  wound  (hall  not  be  fliewn.    The  5th    '       ***  ***'** 
exception  was,  becaufe  it  was  (M  timporefilonia  ^  {d)'mur»  KGo4.  65,66. 
dre£  prmff  whereas  it  fiiouid  be  murdr't^  and  this  exception  was  5  Co.  la*.  b. 
alfo  difallowed,  iov  Umpore  ftloni^  prettt  had  been  fufficient 
without  hjing.murÂred',  and  therefore  the  addition  of  tbûi 
ihall  not  make  the  indiâment  infufficlent,  forafmuch  asm«r- 
dredum  is  a  word  infenCbleand  vain,  fo  that  no  contrariety  or 
repugnancy  appears,  for  {t)  furplufage  will  not  hurt  but  when  'e)  5  Co.  m, 
it  is  répugnant  or  contrary  to  the  matter  precedent  or  fubfe-  ^ 
quent.    Toe  6th  exception  was,  becaufe  the  wound  was  given 
the  4th  day  of  Auguft»  and  the  death  was  the  19th  day  of  De- 
cember next  enfuing,  and  the  indiâment  fays  that  prad*  T. 
M.  W.  M*  Wr.  tempore  feUnia  fff  murdnd*  prsc^  faéf\fciluit 
4  .'^"g'ifth  ^c*  fihnice  fueruftt  prafentes^  i^c,  adfeioniam  t^  mur» 
drum  prad'  informa  prad^  faciend*  :  to  which   it  was  faid  by 
Gawdy  the  Queen's  Serjeant,  and  Popham  the  Queen's  At-  (f)  Plowd.Com. 
tortiey,  that  the  death  has  relation  to  the  ftroke,  for  if  a  man  ^'* 
non  compos  {gY  mentis j  ftrikcs  himfelf,  and  afterwards  becomes  (f)  jlnft.  ^4. 
compos  mentis^  and  dies,  the  death  (hall  have  relation  to  the  ppf'^^i** 
ftrolte,and  he  (hall  forfeit  nothing,  as  it  is  agreed  in  22  E.  3.  Mo!^,4o*SwmV. 
Corom  244.     So  (À)  Stamford   fays,  that  the  appeal  (hail  be  Cor.  19.  b.  zo.a. 
brought  within  the  year  after  the  ftroke,  and  not  the  death,  j*]^ ^^6^*°' 
for  when  the  death  enfues,  now  in  judgment  of  the  law  the  ^ycr  5o°ôi.  9.*' 
felony  was  committed  the  day  when  the  wound  was  given,  for  10.  2  Inf^.  318, 
the  death  is  but  quodammodo  the  execution  of  the  felony  ;  but  y^\^  ^^^'  5^* 
iota  curia  in  Banco  Regis  againft  that  ;  and  they  faid  they  had  -  Saik/?/!  ^^^* 
often  adjudged  indidlments  infuilicient,  when  the  (Iroke  is 
oae  day,  and  the  death  another,  and  the  jury  concluded  the 
murder  or  homicide  to  be  committed  the  firfl  day  ;  but  they 
faid  that  in  the  cafe  at  bar  the  indiâment  (hould  be»  that  the 
faid  prafentei  CST  abeitantes  fuerunt  prafentes^  auxiliantes^  iîfc.  ad 
feloniam  W  murdrum  prai  informa  pned'  faciind\     Another 
reafon  to  maintain  the  indiâment  was  urged,  becaufe  the  in- 
diâment, notwithftanding  that^  was  fulBcient  enough,  for  the  /|) ,,  qq^  ,0^  1,^ 
office  of  the  jury  is  to  find    veritaiem  fa^i  :    (i)  and   the  »Bujft.  204,251) 
office  of  the  Judges  is  to  declare  veritatem  juris  \    and    be-  305,  3 '4. 
caufe  they  have  found  the  whole  circumftancc  and  truth  of  \q'^1  ,'*J'  ^ 
the  faâ,  that  without  queRion  the  law  makes  them  prin-  9  Co*,  n  «  25. 

T  3  cipals,  «•  ^•- Lit.  125. 

Plowd.  114.  D. 
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cipalsy  therefore  although  they  take  upon  thetnfelvcs  alfo  the 
uifice  of  Judges,/?,  to  decide  when  and  at  what  time  the  fe-> 
iDny  wa$  jcoramitted,  it  fhall  not  make  that  vicious  which  they 
have  found  fufficiently  and  certainly  ;  fot  in  all  cafes,  when 
(«)  Ti  Co  lab.  a  (a)  jury  find  the  matter  committed  to  their  charge  at  large, 
Mo.  105, 169      anJ  further  conclude  againft  law,  the  verdi£k  is  good,  and 
lii'if  H^b't^.'  '^^  conclufion  ill  :  moreover  it  was  moved -in  maintenance  of 
Piowd.  III.  b.    the  indiâment«  that  the  tndiâment  againft  them  was  good, 
•»4«'>«  in  regard  it  appears  by  the  indiftmcnt,  that  they  all  of  their 

aii.^i»Ca  M*  ™*^'^^  prepenfe,  felonioufly,  and  as  felons  made  their  aflault, 
Huit.  121.  '  and  then,  although  Heyden  (h)  only  gave  the  wound,  yet  it 
Vy.  361.  pL  15,  appears  by  the  conneûion  of  all  the  parts  of  the  îndiûment, 
^Rof.  701  7oi.  '^y  *^^  conjunction,  and  by  the  adverbs  adtunc  W  ihidiniy  that 
{h)  i\  00/5.  b.  they  were  prefent,  &c.  And  thereupon  Wray,  Chief  Juftice» 
piowd.  98.  a.  Sir  Thomas  Gawdy,  Shute  and  Clench,  would  be  advifed  \ 
Cor"i  *  ^^  ^^^  afterwards,  upon  conference  had  with  the  other  Juftices, 
1  Roil.Rep.  31.  the  faid  indiâment,  as  to  the  faid  6th  exception,  was  held  re- 
3  inft  138.  '  pugnant  and  rnfui&cient  as  to  the  faid  T.  M.  W.  M.  &c.  for 
p/o)m°*fo  *^ o^  no  felony  was  committed  till  the  death,  and  none  (hall  be  ad- 
Sc  iTh  4.I2!'  judged  a  felon  by  relation,  which  is  but  (0  a  fiâion  of  the 
(r)  a  loft.  318.  law  :  and  Wray,  Chief  Juftice,  faid,  the  common  experience 
of  the  King's  Bench  was,  and  fo  was  the  law  without  queftion, 
(</;  1  ln(!.  320.  that  the  year  to  bring  the  appeal  (hould  be  accounted  from  {d) 
Itlmf  6^^  a  ^^^  death  and  not  from  the  ftroke,  againft  the  opinion  of  (/) 
(Oi  inft.  318  Stamford  :  but  it  was  refolved,  that  to  conclude  that  he  com- 
er. El.  196  739.  milted  the  murder  the  laft  day  was  fufHcient,  but  the  better 
?ïnft°-î!L'''°"  form  is^  to  conclude,  that  he  committed  the  murder  (f)  m9d» 
3  inft!  53.  ^  forma  fuprad\     2.  That  the  faid  claule  of  prefent,  aiding, 

Po(iea47.  a.  &c.  was  ncceflary,  and  without  it  the  indictment  was  infuf- 
{/Jzlad  318.  ficient,  for  it  (hall  not  be  maintained  by  argument  or  implica- 
tion, nor  fupplied  by  intendment;  and  fo  as  to  this  2d  and 
laft  point  it  was  refolved  in  Milbourn's  cafe,  Pa/ch.  1  Jac,  Re» 
gis^  in  the  King's  Bench  9  and  becaufe  the  indidlmem  wanted 
the  faid  claufe,  he  and  divers  others  were  difcharged. 

g  /^ATHARfNE  (g)  Hume  brought  an  appeal  of  murder  a- 

OftVs  ca'c.  gainft  Luke  Ogle  of  the  death  of  A.  H.  her  hufband,  and 

(g)Cr.  Ei.  ro6.  declared,  thac  the  defendant,  27  Septembrisy  gave-  the  mortal 

MiÈh.31  &33EI.  wound  at  Weetwood  ihcom'  Notthumb\  and  that  the  hufband 

the  Xame  day  of  the  wound  aforefaid,  aptidlVeJlUbbornin  eodem 

com  obi'tt^  y  fu  prad*  Lucas  OgU  apud  fVeetwood  prad^  modo 

13 forma  pr4td\  the  faid  A.  \i.feioniù^  iàc.  murdrav'ti\  and 

(A)  »Inft.  318,    It  was  refolved  that  the  declaration  was  rc/^ugnant  and  infuf* 

320.  3lna.  53.    ficient,  for  as  it  {h)  cannot  be  faid,  that  he  murdered  him  the 

^'jij^P^9>«o-  firft  day,  as  it  was  adjudged  before  in  HeyJen's  cafe,  fo  it 

(i;  7  Co!i.  a?^*  cannot  be  faid  that  he  murdered  him  at  the  (f)  place  where  he 

ws^s  flruck,  but  whcrç  he  diedn 

HUDSON 
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UUDSON  brought  an  appeal  of  malhem  againfl  Lee,  and  7. 

^^  declared  that  the  defendant  the  8th  day  of  Jan.  z8  Eliz.  Hli.  31.  El.  îa 
felonioufly  maihemed  him  in  bis  left  hand,  &c.     The  de-  J;^^^""^^^"  *' 
fendant  pleaded,  that  heretofore,  and  before  the  appeal  com-^^is,  3f«.  **'^'* 
wenccd,  the  plaintifTbrought  an  a£tion  of  trefpafs  in  the  Com-  Moor  268. 
mon  Pleas  of  affault,  •  battery  and  wounding,  againft  the  de-  ^j°j'^^  ^^' 
fendant,  the  fame  8tH  day  of  January,  anno  28  aforcfaid,  to  skinncr  49. 
which  the  defendant  pleaded  not  guilty,  and  was  found  guilty, 
and  damages  afiefled  to  200  marks  for  the  aflault,  battery  and 
wounding,  and  los.  cofts,  and  judgment  thereupon  given, 
and  {atisfaâion  acknowledged  before  the  appeal  brought,  and 
averred,  that  the  battery  and  wounding  in  the  faid  aâion  of  ^  siW.  5. 
trefpafs,  and  the  faid  maihem,  whereof  the  appeal  is  now 
brought,  was  all  one  and  not  feveral  :  and  it  was  moved,  that 
it  was  no  bar  for  two  reafons.  i.  Becaufe  the  appeal  of  maihem 
is  of  an  higher  n^ure  than  the  aâion  of  trefpafs,  for  in  the 
appeal   the    plaintiflF  declares  that    the    defendant,  fiUniù 
maihemed  him,  vide /^o  AIT.  2.  where  the  plaintiff  declares, 
that  the  defendant />/j«W  {a)  ut  ftlo  Dom  Regis  maihemed  («)  ®'«  Ap.  ^%* 
him,  and  the  rule  of  the  law  is,  that  a  recovery  or  bar  in  any 
aâion,  is  a  good  bar  in  another  aâion  of  an  equal  or  inferior 
nature,  but  not  in  an  aâion  of  a  (b)  fuperior  nature,  as  a  re-  (*)  6  Co.  7.  b, 
covcry  or  bar  {c)  in  affife  is  a  good  bar  in  another  aOife,  44.  E.  J^^*J^^3^  ■• 
3.  45.  9  H.  7.  23,  &c.  but  not  in  mortdauncefter,  5  Aff.  1.  [j;  qq^^  pl.67'. 
nor  is  a  rccoverv  or  bar  in  mortdauncefter,  a  bar  in  a  writ  of 
right,  (/)  P\  N.'  B.  5.  30  AIT.  5.  1 1  E.  3.  Entre  56,  &c.  And  (0  F.  R  B.5.  n. 
a  bar  in  an  aftion  of  trefpafs  of  (/)  goods  taken  away,  is   no  T/^Doa.  pi.  67, 
bar  in  appeal  of  robbery,  for  the  appeal  of  robbery  is  higher, 
as  it  is  held  in  2  R.  3    14.     And  this  was  moved^  admitting  ^^j  ,Le<m  3T9. 
the  appeal  was  brought  for  the  fame  thing  for  which  the  aâion  Br.  Appeal  60. 
of  trefpjafs  was  brought:  but  it  was  further  moved,  that  the  ^J;^^^X^lx^.Vj\ 
appeal  is  brought  for  the  maihem  only^  and  therefore  it  is  \  Lwn  19,319! 
{zidfelonice^  which  cannot  be  applied  to  trefpafs,  and  the  ac-  Moor  26s. 
tion  of  trefpafs  for  the  battery  and  wounding,  which  docs  not  f^fg^co-iVs^.b 
touch  the  maihem  ;  and  therefore  it  is  agreed  in  22  Aff.  82.  »  Ventr.  170. 
that  after  the  plaintiff  in  the  appeal  has  recovered  for  the  5  Co  61.^ 
maihem,  {g)  he  may  have  an  aftion  of  trefpafs  for  the  battery,  ",  ^j'^^l^,^' 
whereby   it    appears,  that  the  appeal  concerns  the  maihem  ciwiy*^^. 
only  :  but  it  was  rcfolved  per  tof  curiam^  that  the  (A)  bar  was  Noy  82. 
good,  for  in  all  cafes  when  the  plaintiff  for  a  wrong  or  in-  '  ^°'^-  ^«P;  95- 

p.,  ,  i/iti  1  «r*         Brulgm.  111. 

jury  IS  only  to  recover  damages,  he  (hall  not  be  twice  fatis-  wmg.Max.695. 
ficd  for  one  and  the  fame  thing,  ywjffû  illud\  \Jl\  nemo  debet  (A)  8  Co.ng.  b. 
hh  puniri  pro  uno  deltSlo^  &  {k)  Deus  non  agit  bis  in  ipfum  ;  ('^  ^^*  ^»'*  **^' 
but  in  both  thcfe  actions,  fc,  of  appeal  and  trefpafi,  the  Cotait*  126.  b. 
plaintiff  fhall  only  recover  damages  ;   (/)  and  it  appears  to  188.  a. 

^  '  T4  .  '  the '8EVr;-p*- 

^  31.  18  Ed,  J. 

«4.  pi.  a. 
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the  court  by  the  defendant's  bar»  which  the  plaintiff  by  his 
sjk*'^'    (<î)  demurrer  has  confcflcd,  that  he  himfelf  in  the  a£tion  of 

•57'  3  •  5«  trefpafs,  which  he  brought  for  the  battery  and  vounding,  has 
recovered  damages  for  the  maihem»  for  wounding  includes 
(^.)  the  maihem  and  more,  and  the  defendant  has  averred^  that 
the  wounding  in  the  action  of  trefpafs,  and  the  maihem  in  the 
appeal  were  all  one  :  fo  although  the  appeal  of  maihenv  is  an 
higher  aclion,  yet  forafmuch  as  he  iliall  therein  only  recover 
damages,  and  damages  he  has  recovered  in  the  a£Uon  of 
trefpafs»  it  was  therefore  refolved,  that  the  bar  in  the  cafe  at 
68      bar  was  good:  and  Wray,  Chief  Juftice,  faid,  that  To  it  was 

I  LeonTsio.'  (^^  "^^  lately  adjudged  in  this  very  court,  which  record  he 
had  feen,  and  it  agreed  with  the  book  in  41  AflT.  16.  and  the 
book  2  R.  14.  is  good  law,  for  in  the  appeal  of  robbery,  the 
plaintiff  (hall  have  judgment  againfl:  the  defendant  for  his 
life,  and  not  for  any  <iamages. 

B^R.^Syci'"  1''^  ^^^  refolved  ^fr  tot*  curiam,  that  if  principal  and   ac-        | 
caVe.  ceflbry  are,  and  the  principal  (c)  is  pardoned»  or  has  his 

(r)  Hales  pl.Cor.  clergy,  the  acceflory  cannot  be  arraigned  ;  for  the  maxim  of 

VY*A*\  -^  the  law  is,  ubi  fa£fum  nuUum%  ubi  fortia  nulla  \  ^  ubi  non  eji 

Jenk.  Cent.  29..  .       .        ,,     '  -^        n      m  rr     -        '^   y  t      r  '  » 

Dalt.  Juft.  401.   primipaUs^  non  potejt  ejje  acctjjorius:  then  before  U  appears  that 
18  Ed.  4«  9*  ^*    there  is  a  principal,  one  cannot  be  charged  as  acceÔbry,  but 
Fits.  Inft.  32.  b.  j^Qj^g  ^^^  jjg  called  principal,  before  he  is  fo  proved  and  ad- 
1  Roilcs  777.     judged  by  the  law,  and  that  ought  to  be  by  judgment  upon  * 
Vet.  Nat.  Br.      verdict  or  confeflion,  or  by  outlawry,  for  it  is  not  fufficient 
''h  **        b      ^^^  '"  ^'^  veritati  there  was  a  principal,  unlefs  it  fo  appears        ' 
^itf.Cotone53.  by  judgment  of  the  law,  and  that  is  the  reafon  that  when  the 
Br.  Clergy  16.     principal  is  pardoned,  or  takes   his  clergy  before  judgment,         i 
c'(f  '^  66  ^6^   ^^^^  ^^^  acceffory  fliall  never  be  arraigned,  for  it  does  not  2i^* 
V\Q^à.\q!ï,  b.  P^^**  ^1  judgment  of  the  law  that  he  was  principal,  and  the         | 
9  Co.  117.  a      acceptance  of  the  pardon,  or  praying  of  the  clergy  is  an  argu- 
I  Inft.  183,184.  ment,   but  no  judgment  in  law  that  he  is  guilty:  but  if  the         , 
'b^4?.  a.  °'*  *^    principal  after  attainder,  is  pardoned,  or   has   his  clergy  al- 
XI  Co.  35.  a.      lowed,  there  the  acceffory  (hall  be  arraigned,  becaufe  it  ap* 
^  M^^'  541-        pears  judicially  that  he  was  principal.  I 

Br.  Corone  iti.  ■  *  > 

Br.  cierey  15-      JOHN  GOFF,  [d)  brother  and  heir  of  R.  Goff,  brought  an  | 
Fiu.  Crr.  58.      J  appeal  of  murder  of  the  faid  R.  G.  againft  Bibithc  as  prin- 

a  RoU-vki.' b.  C'P^U  and  a^in  ft  Hoell  David  as  acceflory  before,  and  againft  I 
Moor  461.         David  ap  Thomas  as  acceflory  after  ;  the  principal  pleaded  not 

15  E.4.  3.  b.     guilty,  and  byNifi  Prius  in  the  county  of  Monmouth,  he  was  i 

1Ç7  164.'^^'     founH  guilty  of  manflaughter,  and  not  guilty  of  murder,    and  ' 

Q^  had  his  clergy:    and  upon  this  ma'ter,  fit  ft  it  was  rcfolved,  i 

PsTch   39.EIJÏ.  by  Popham,  C.J.  ^  per  tof  cur\  in  B.  R.  that  Hocll  David  I 

■  Bibithe'tcarc.  ^33 

(rfjCr.  El.   540,  I 

541.  3liift.ii4.  *  I 
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was  difcharged»  becaofe  he  could  not  be  accefibry  before  the 
fa£k  in  cale  of  (â)  manflaughter»  for  manflaughter  ought  to  («)  Moor  461. 
cnfuc  upon  a  fuddcn  debate  or  affray,  for  if  it  is  préméditât-  ^«^«'P'-^'* 
ed  it  is  (^)  murder.     2.  It  was  refolved,  thtt  although  the  (^)Co.Lie.aS7r 
principal  (c)  was  conviâed  by  verdiâ,  yet  forafmuch  as  he  had  !>• 
his  clergy  before  judgment,  fo  that  it  docs  not  appear  judici-  h)'fisa\' ^tA. 
ally,/:,  by  judgment  of  the  law  that  he  was  a  principal,  there*  139. 
fore,  and  for  the  caufes  alledged  in  Syer's  cafe,  it  was  award*  nCo.  35. 1. 
cd,  that  both  the  acceffories,  as  well  before  as  after,  (hould  Am«ÎV*U. 
be  difcharged.    The  Cime  law,  if  the  principal  upon  arraign- 
menc  confefles  the  felony,  and  before  judgment  obtains  a  par« 
don»  or  has  his  clergy  allowed,  the  acceflbry  thereby  is  dif- 
charged, vi^  2  £.  3.  27.  22  £.  3.  Corone  264.    7  H.  4.  ]6» 
10  H.  4.  5.    3  H.  7,  !•  b.  &  3  H.  7.  Corone  53.     And  upon  See  contra;  13. 
divers  dilagreeing  opinions*  you  will  underftand  the]aw,ashere  ^'  ^  3*  ^ 
it  was  adjudged  upon  conGderatton  of  all  the  books. 


10. 

Ptfch'  33  EL 


I  T1I7ILLIAM  VAUX  at  the  feffions  of  peace  for  the coun 
I    ^^    ty  of  Northumberland,    held  27  Julii^amiû  32tli2 
before  the  Juftices  of  peace  of  the  fame  county,  was  indiûed  Vaux'iC*fein 
of  voluntary  poifoning  of  Nicholas  Ridley,  which  indi£lment  FitMib.  zSt. 
was  removed  into  the  King's  Bench  :  and  in  difcharge  thereof 
the  faid  Vaux  pleaded,  that  at  another  time,  feil,    12  Augu/ii, 
annâ  30  Eliz.  at  Newcaftle  upon  Tyne  in  the  county  of  Nor* 
thumberland,  before  the  Juflices  of  affife  of  the  fame  county 
the  faid  Vaux  was  indiâed  :  fuoJcum  NUb*  Ridley  nuperdiH^. 
in  conC  praH  Armig*  jam  defun^us^  per  multos  annus  y  ante  obitum 
fuum  nuptus  fuiffet  cuidam  Aiargaretœ  uxori  ejus  (fT  nullum  exitum 
habuity  prad'  IVilt  Vaux  nuperde  K.  in  cam*  C,  generof.  fubdoU^ 
cauti^  Ù  diabêlicè  intendens  mortem^  venenationem^  ^  deftru^t" 
ênem  ipfius  NUholai^  ^  Deum  pra  ofulis  non  habensj  20  Decern^ 
hrsSf  anno  28  £//z.  apudpy,  praMiV  felonicè^  (a)  voluntaries  &  {a)Ct.  Jic.438. 
ex  malltia  fua  pretcogitata^  ptrfuadebat  iundem  NichoP  recipere 
&  bibere  quendam  potum  mixtum  cum  quodam  (b)  veneno  vocat'  [c)  (i)  3  Inft.  4S. 
canthar'tdis^  affirmons  (^  verificans  eidem  Nici^  quod*  feed*  potus  U)  **•*"*•  547i 
Jse  mixtus  turn  preed*  veneno  vocat*  canth*   non  fuit  intoxtcatus  ^^ 
(  AngUca  poifoncd  J  fed  quod  per  receptien*  inde  prat  NicV  exit* 
de  corpore  diéfa  Margareta  tunc  uxoris  fua  procurarety  fcf  ha- 
beret  ratione  cujus  quidem  per/uafonis  W  inftigationis  pne^  Nich* 
pojita^  fciL   ibj'amiarii  anno  fupradiéio*   apud  T.  in  com'  N, 
prad'  nefciens  pradi£!um  potum  cum  veneno  in  forma  pradiSf 
fire    mixt*^    (d)  fed  fidem  adhibens  prediêV  perfuaftmi   diâfi  ,jj  ,  Vcnir.  14. 
fyHlielmi    recefit  faT  bibit^   per  quod  pradiaus  Nicbolaus  im^ 
mediate   pofi   reaptioncm   veneni  pradiâii  per   très  boras  im^ 

medicii 
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'  midiaû  fiquenf  hnguiaaty  ^  pùjlêapraét  i6  'Jfin.  anno  fupra-^ 
(«)  Cr.  Jâ<^  438.  diâî'  ex  veninatiom  &  intoxUaf  fnek  ûpud  T.  prat  (a}  obiit  : 
it  fie  prad*  If^ll*  Faux  felonici  Of  ex  malitia  ftta  pracogitàta  pref 
fat*  Nich^  voluniarie  i^  felonici  modo  et  forma  prad^  intoxicanit^ 
[h)  500.1131.  interfecitf  (b)  ^  murdravit^  tontra  paeem^  (^e.     Upon  lyhich 
îndi£lment  the  faid  Vaux  was  arraigned  before  the  fame  Juf- 
tices,  and  pleaded  not  guilty:  and  the  jurors  gave  a fpeciai 
Verdîâ,  and- found,    qttod prad*  Nich*  Ridley  ^venenotus  fuit ^ 
Mnglici  poifoned,  per  receptionem  prat  canthandis^  &  quodpra^ 
JViW  Faux  nmfuitfrafem  tempore  quo  prat  Nich*  Ridley  recepit 
prat  caniV  fed  utrum^  i^c.     And  thereupon  judgment  was 
given  by  the  faid  Jufticesof  alBfein  this  manner;  fuper  qu9 
vifisy  &  per  cur*  hie  intelle^is  omnibus  (jtfingulis  pramiffss^  pro 
to  quod  videtttr  cur*  hie  juper  tota  materia  per  veredi^um  prat  in 
forfna  prat  comperf^  quod  prat  venenatio  per  reception*  canth*  tsT 
prad*  procuratio  prat  fViiP  ad  procurand*  prat  Nich*  ad  ac^ 
cip'tend* prat canth*  modo  là  forma  prout  per  verdiSl*  prat  com* 
pert*  fuity  non  fuit  felonia  Is  murdrum  voluntar^  :  ideo  confiderat* 
e/i  quod  prad*  îVill*  Faux^  de  feldnia  là  murdro  prad*  in  indicia- 
tninio  prat  fuperius  fpeci/icat*,  necnon  de  diSfa  felonica  venena- 
tione  prad*  Nich^  Ridley  in  eodem   indiéfamento  nominati  eidem 
JFiir  impafa*  eat  fine  die:  and  as  to  the  felony  and  murder  he 
pleaded  not  guilty. 

And  firft)  it  was  refolved  per  totam  cutam,  that  the  {M  in« 
di£lmcnt  upon  which  Vaux  was  fo  arraigned  was  infufficienr, 
pod  principally  becaufe  it  is  not  exprefly  allcclgcd  in  the  indiû- 
ment,  that  the  faid  Ridley  received  and  drank  the  faid  poifbn, 
for  the  indidment  is,  prad*  Nich*  nefciens  prat  potum  cum 
veneno  fore  intoxicatum^  fed  fidem  adhibens  diéf  ptrfuaftoni  dicïi 
*W-  recepit  là  bibit^  ptr  quod^  lac.  So  that  it  doth  not  appear 
what  thing  he  drank,  for  thcfe  words  (venenum  prad*)  are 
wanting,  and  the  fuhfequent  words,  fcilicet  per  quod  pradiâî* 
JJ,  immediate  pofi  receptionem  vçntni  pradiéî\  làc.  which 
words  imply  receipt  of  poifon,  are  not  fufficient  to  main- 
tain the  indictment,  for  the  matter  of  the  indiâment 
ought  to  be  full,  exprefs,  and  certain,  and  fliall  not  be 
(0  Stimf.  Cor.  maintained  by  sirgument,  or  (r)  implication,  becaufe  the  in* 
90.  a,  b.  diûment  is  found  by  the  oath  of  laymen.     2.  It  was  agreed 

.(ij  »inft.  1S3    per  curiam^  that  Vaux  was  a  principal  (d)  murderer,  although 
jïnû'  4*»»3*'  he    was    not    prefent  at   the  time  of   the    receipt  of    the 
Icnkl  colt.  290.  P^îfon,  for  othcrwife  he  would   be  guilty  of  fuch  ))orrible 
offence,  and  yet  (hould  be  unpuniihed,  which  would  be  in- 
convenient and  mifchievoui;  for  every  felon  iseiilier  principal 
or  accefibry,  and  if  there  is  no  principal  there  can  be  no  ac- 
/f)Co.UM52.a«  ttSoxji  quia  (e J  accejfof  turn  fequitur  principalem^  and  if  any  had 
UtS  M**         procured  Vaux  to  do  it,  he  had  been   acccflbry  before  j  quod 
*  *"*  nota 
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natû  a  fpecial  cafe,  where  the  principal  aiWacceflbry  alfo  Ihall 
both  be  abfent  at  the  time  of  the  felony  committed.     3*  It 
was  refolved  by  the  Lord  Wray,  Sir  Thomas  Gawdy,  Clench 
and  Fenncr,  Juûices,  that  the  reafon  of  auter/oits  acquit  wzs^  '^ 
becaufe  where  the  maxim  of  common  law  is,  that  the  life  of 
a  man  (Iiall  not  be  twice   (û)  put  in  jeopardy  for  one  and  the  (^)  ^odt*  47.  ■. 
fame  offence,  and  that  is  the  reafon  and  caufe  that  auterfoiu  f  Bdib!*i^''' 
acquitted  or  conviûcd  of  the  fame  offence  is  a  good  plea,  yet  '       * 

it  is  intendable  of  a  (^)  lawful  acquittal  or  convi5iont  for  if  the  W  3  Inft.  214. 
convidtion  or  acquittal  is  not  lawful,  his  life  was  never  in  ^^^^'  '^^^ 
jeopardy  ;  and  becaufe  the  indiftment  in  this  cafe  was  infuf-  *' 

ficicnt,  for  this  reafon  he  was  not  iegitimo  modo  acquietatus^  and 
that  Is  well  proved,  becaufe  upon  fuch   acquittal  he  (hall  not        (^) 
have  an  a£Hon  of  (c)  confpiracy,  as  iris  agreed  in  9  £.  4. 12-  M  3  ^oii-  143- 
a.  b.  v/^ioE.  4.  6.     And  in  fuch  cafe  in  appeal,  notwith-  gjl^'^^^' 
(landing  fuch  infufficient  indiflment,  the  abettors  (hall  be  en-  Br.  Confp.^aa. 
quired  of,  as  it  is  there  alfo  held  ;  and  although  the  judgment 
is  given  that  he  (hall  be  acquitted  of  the  felony,  yet  this  ac- 
quittal (hall  not  help  him,  becaufe  he  was  not  Iegitimo  modo 
acquietatus  ;  and  when  the  law  faith,  that  auurfoiu  acquitted  is 
a  good  plea,  it  (hall  be  intended  when  he  is  lawfully  acquitted  ; 
and  that  agrees  with   the  old   book  in  i()Ys.  r,  Corene e^^^. 
[d)  where  it  is  agreed,  if  the  procefs  upon  india:ment  or  ap-  r(/;iBo]ftr.i42. 
peal  IS  not  fufficient>  yet  if  the  party  appears  (by  which  all  im-  »uinf.CoMo6. 
pcrfeélions of  the  procefs  are  faved)  and  is  acquitted,  he  (hall  y\}J,B  uç.  t. 
be  difcharged  ;  but  if  the  appeal  or  indiftment  is  (e)  infu(fi-  palm,  39. 
dent  (as  our  cafe  is)  there  it  isotherwife:  but  if  one,  upon  (0  ^*^-  ?!•  Cor. 
¥n  infufficient  indiftment  of  felony  has  judgment,  quod  fu-  p*ft*cafj.47.  t. 
fpend'  per  coir f  and  fo  attainted,  which  is  the  judgment  and  sumf.  Cor.  106. 
end  which  the  law  has  appointed  for  the  felony,  there  he  can-  «• 
not  be  agaîti  indifted  and  arraigned  until  this  judgment  is  re-  ^^^  a*ii^'^^' 
verfcd  by  ff)  error  :T>ut  when  the  offender  is  difcharged  upon  Hales  pi.  Cor. 
an  infufficient  indidtment,  there  the' law  has  not  had  its  end,  447« 
nor  was  the  life  of  the  party,  in  the  judgment  of  the  law,  ever  ^ff^^\l^X 
in  jeopardy  ;  and  the  wifdom  of  the  law  abhors  that  great  cor.  147.  ^  ' 
offences  (liould  go  unpuniffied,  which  was  grounded  without 
quefiion  upon  thefe  ancient  maxims  of  law  and  ftate  :  maleficia 
nor,  debent  remontre  impunita^  &  impunitas  continuum  affehum 
tribuit  delinquendij  &  minatur  innocentes  qui  parcit  nocentihus  : 
fo  if  a  man  be  convifled  either  by  »verdi£l,  or  by  confeffion 
upon  an  infufficient  indiftment,  and  no  judgment  thereupon 
given,  he  may  be  again  indidled  and  arraigned,  becaufe  his 
life  was  never  in  jeopardy,  and  the  law  wants  its  end  :  and 
afterwards,  upon  a  new  indiâment,  the  faid  Vaux  was  tried 
and  lound  guilty,  and  had  his  judgment,  and  was  hanged. 

CATHA' 


Micb.  33  &  34 

Elif.>^rotcv. 

Wigges. 

Cxo,  £1U.  296. 


•^iitea47.  b. 


(tf>  Yeh.  105. 
Antea  40.  a. 
26  £.  4.  zi.a. 


(£)3laft.  131, 
2  Leon.  83» 
160,  161. 
1  AnderC  68. 
Co.  Efltft  53.  b. 
pi.  4. 


Cafes  of  Appeals  and  Indîûments.      Part  IV. 

/^ATHARINE,  late  the  wife  of  Robert  Wrote,  brought  an 
^^  appeal  of  the  murder  of  her  hufband,  agaiiift  Thomas 
Wîggcs,  and  declared,  that  the  faid  T.  Wîgges  at  SHeppcr- 
ton  in  the  county  of  Middlefex,  23  September,  ann9  31  liiiz* 
of  his  malice  forethought,  felonioufly  ftruck,  &c.  whereof  the 
faid  Robert  Wrote  died  24  Sepiemoer  then  next  followiifg, 
&c.  and  fo  the  defendant  murdered  him  the  24th  of  Septem- 
ber aforefaid.  The  defendant  pleaded»  that  he  himfelf  here- 
tofore, 8  O£tob.  anno  31  Reg.  £liz.  at  Shepperton  aforei^id^ 
by  an  inquifition  there  then  taken  before  William  Danby, 
then  coroner  of  the  Queen's  houftiold,  and  Iron  Chaukhill, 
then  one  of  the  coroners  of  the  faid  county  of  Middlefex^ 
upon  the  view  of  the  body  of  the  faid  Robert  Wrote,  by  the 
oath  of  ]  2  men  (and  (hewed  their  names)  of  the  faid  county 
of  Middlefex,  it  was  prefented»  that  the  faid  Thomas,  23  Sept. 
31  Eliz.  at  Shepperton  aforefaid,  the  faid  Robert  Wrote  feloni- 
oufly did  (Irike,  &c.  whereof  he  died  the  24th  of  Sept.  fol- 
lowing, and  fo  indifted  him  of  manflauf  hter,  which  inqui* 
fitjon  afterwards  the  23d  Sept.  32  Eiiz  at  London,  in  the 
parifli  of  St.  Sepulchres,  the  faid  Iron  Chaukhill,  then  one  of 
the  coroners  of  the  faid  county  of  Middlefex,  at  the  gaol- 
delivery  at  Newgate,  made  for  the  faid  county  of  Middlefex 
there,  viz.  at  Juftice-Hall  in  the  Old- Bailey,  before  John 
Hart,  then  mayor  of  the  city  of  London,  and  other  Juflices 
of  gaol  delivery  of  prifoners  in  the  faid  gaol  of  Newgate^ 
being  delivered  and  certified  ;  upon  which  the  faid  Thomas 
Wigges,  then  under  the  cuftody  of  the  Sheriffs  of  London,  was 
brought  to  the  bar  ;  and  there  then  the  faid  Thorny  Wigges 
being  arraigned  upon  the  fame  indiâment,  confeflcd  the  fe- 
lony, and  prayed  his  clergy  ;  and  the  book  being  delivered 
to  him  he  read  as  a  clerk,  as  by  the  faid  record  appears,  and 
faid  that  no  judgment  was  given  thereupon  5  and  averred, 
that  Shepperton  at  the  time  of  the  faid  inquifion,  and  (broke 
and  death  was  within  the  verge  of  the  Queen's  hou(hold,  and 
pleaded  over  to  the  felony,  &c.  And  it  app.'ared  that  the  faid 
arraignment  and  confe(rion,  and  allowance  of  the  clergy,  was 
after  the  purchafe  of  the  writ  of  appeal  •  and  before  the  re- 
turn of  it;  upon  which  plea  in  bar  the  plaiiiti(F demurred  in 
law.  ,  And  after  many  arguments,  and  great  deliberation,  it 
was  adjudged  againd  the  defendant.  And  in  this  cafe  fix  points 
were  refolved,  i ,  ù\2X  auterfoits  {a)  Qon\\€t  of  manflaughtcr, 
and  clergy  thereupon  allowed  was  a  good  bar  in  an  appeal  of 
murder,  and  fo  it  was  adjudged  in  an  appeal  in  B.  R.  between 
T.  Burge,  Efq.  brother  and  heir  of  H.  Burghe,  and  T.  Hol- 
croft,  (A)£fq.  Pafi.h,  20  Eliz.  of  the  murder  of  the  faid  H. 
where  the  defendant  pleaded,  that  at  Hampton-Court,  in  the 
pari(hof  Hampton  rn  the  county  of  Middlefex,  within  the 
verge,  by  an  inquifition  taken  before  R.  Vale,  then  coroner 
of  the  Queen's  houfliold  and  one  of  the  coroners  com'  MidfP 

fuper 
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Juper  v'tfum  corporis^  the  defendant  was  îndiftedof  the  mnn- 
ilaughrer  of  the  faid  Henry  within  the  verge  ;  upon  which  in- 
diftmcnt  the  defendant  was  arraigned  before  commifTioners  of 
Oyer  and  Terminer  in  the  county  of  Middlefex,  and  confelT- 
cd  the  indiftment,  and  prayed  his  clergy,  and  thereupon  at* 
riaadvtfare  vu!t,  and  demanded  judgment  of  the  appeal  ;  and 
in  that  cafe  two  points  were  refolved.     i.  That  that  indift- 
nient  was  well   taken»  and  within  the  (lat.  of  artuuli  fuptr 
chartas^  cap»  (a)  3.  by  which  it  is  enaâed,  that  in  cafe  of  the  («)  6C0.  la.  a. 
death  of  a  man  within  the  verge,  it  fhall  be  commanded  to  the  *®*  ^*  '°  ^^' 
coroner  of  the  county,  that  he  with  the  coroner  of  the  King's  3^^^6/355! 
houfhold,    (hall  do  as  belongeth  to  his  ofHce.     And  although  2  ln{^.  547,'548. 
it  was  objeâed,  that  the  ftatute  requires  two  perfons,  fc.  two  ?.'"p,'3'*' 
coroners  to  do  the  office  which  appertains  in  this  cafe  ;  and  in  1  Boift  108*109» 
the  cafe  at  bar  there  was  but  one  perfon,  although  he  had  two  no,  211, 211. 
fcvcral  offices,  fc.    coroner  of  the  houfliold,  and  one  of  the  *  ^*®'*-  '^°' 
coroners  of  the  county,  and  when  the  law  gives  authority  to  Ir.  Aaion^fur* 
two  perfons,  one  only  cannot  execute  it  ;  for  {b)fecuriu5  txpe-  le  Sratuie  38,49. 
diuntur  negotia  comm*Jfa  pluribus^  y  plus  vident  {c)  oculi  quant  OCU'  '°  ^-  ^*  M-  *• 
luSf  (sf  una  (d)  perfona  non  potejl  fupplere  vicem  duarum  :  yet  in  , JJ'  ^l  *  ^'  '* 
this  cafe  of  feveral  authorities,  it  was  refolved  that  the  indiû-  F.  N.  B.  241. 
ment  was  well  {e)  taken,  for  the  intent  and  meaning  of  the  '^f^*^^^  433  •* 
a£l  was  performed,  and  the  mifchief  recited  in  the  aâ  avoided  *^ /,"    ^'  ^*   * 
as  well  when  one  perfon  is  coroner  of  the  houflioM,  and  of  (r)Uc  Rep. 96. 
the  county  alfo,  as  if  there  fliouîd  be  two  feveral  perfons,  for  ^'^y  Cawiy  aog. 
although  the  court  removes,  yet  he,  as  coroner  of  the  county,  ^*'^  "  *  '2^' 
may  proceed,  &c.  2.  Where  it  is  provided  by  the  flat  of  3  H. 
7.  f'/)cap.  I.  **  that  if  it  fortune  that  the  felons,  murderers,,  ^/7  3Ï"^a'î» 
•*  and  accefTories,  or  any  of  them  be  acquitted  upon  indidt-  '3'-  Stamf.Cor. 

1  '..,'.  ,0  \  -r  *  1      •  106.  b    107.». 

**  ment,  or  the  principal  attainted,  «c.  the  wife  or  next  heir  to  ,  jones  14c. 
•*  him  fo  flain,  may  have  their  appeal  againfl  the  perfons  fo.  F.  N.B.  115.11. 
*<  acquitted,  or  againft  the  principals  fo  attainted,  if  they  be 
*•  alive,  and  that  his  benefit  of  his  clergy  thereof  before  be  not 
**  had  ;"  (for  at  that  time  clergy  was  allowed  for  murder.)  It  Foftcr  304. 
was  refolved  that  the  bar  was  good  at  the  common  law  not  re- 
ftrained  by  the  faid  act,  becaufe  if  the  defendant  had  had  his 
clergy,  then  without  queftion  the  appeal  would  not  lie  ;  for 
if  the  offender  is  attainted,  and  has  his  clergy,  it  is  excepted  out 
of  the  aft  and  left  to  the  common  law  ;  a  fortiori  when  he  is 
but  covi^ed  thereof,  and  prays  his  clergy  and  the  â£l  of  the 
court  (to  be  advifed  as  to  the  allowance  of  clergy)  (hall  not  (g)  Cf  )  3  ^«*-  '3'- 
prejudice  the  party  in  cafe  of  life  ;  but  it  was  refolved, that  thefe 
words  (attainted  of  murder)  in  this  a£t,  (hall  not  be  intended 
Only  of  a  perfon  who  has  judgment  of  life,  but  alfo  extend  to  a 
perfon  conviâed  by  confciFion,  or  verdi£t  ;  for  a  perfon  attaint- 
ed is  a  perfon  conviâcd  and  more,  isf  {h)  omnemajus  continet  in  {h)  2  Co.  68.  a. 
Je  minus  \  and  if  the  (latute  fliould  not  extend  to  perfons  con    |  ^^*  ''5- *• 
yiAed,  alf  the  purview  of  the  a£t  would  be  overthrown.     And  3  inrt.  VÔ9. 
in  the  (latute of  25  E.  3.  cap.  2.   it  is  faid,  attainted  by  ver-  Co.  L.t.  5*.  b. 
diflt,  which  is  as  much  as  to  fay,  convifted  by  vcrdiil,  and  ^^^{J^^ 

many  aBttiftr.43.' 
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many  times  in  common  fpeech  a  perfon  conviâed  is  called  ^ 
W  3  K.«^-  ao*!  perfon  attainted  ;  ÛT  (a)  hquendum  eft  ut  vulgus  :  alfo  it  would 
Htt),  101.  ^^  ^^^^  ^^^^  '^^  '^^  ftould  enable  the  party  to  appeal  againft 

a  RoU.  Rep.       a  perfon  acquitted,   who  by  judgment  of  the  law  is  innocent, 
339*  and  ihould  not  enable  him  againd  one  who  is  conviâeil  who  is 

found  guilty  :  and  in  that  cafe  it  was  faid  that  it  was  adjudged 
in  the  cafe  of  one  Agnes  Gainsford,  that  where  the  faid  a£l  of 
3  H.  7.  cap.  I.  is,  **  that  the  wife,  or  heir  of  him  fo  (lain,  fliall 
**  have  the  appeal  ;**  that  the  heir  of  a  woman  who  was  mur- 
dered (hall  haveappeal  againftonç  who  was  acquitted  of  the  fame 
(*)  6  Co.  65.  a.    j^  urder  for  {b)  apias juris mnfuntjura  :  atid  it  was  refolved  without 
ct-^Lit'iSi^'b.  «I'fficulty  in  Holcroft*»  cafe,  that  if  a  man  commits  murder,  and 
304.  b.  IS  indi£led  and  conviâed  or  acquitted  of  manflaughter,  he  fhall 

Noy.  3a  never  anfwer  to  any  indiâment  of  the  lame  death,  for  all  is  one 

and  the  fame  felony  for  one  and  tlie  fame  death,  although  mnr* 
der  is'in  refpeâof  the  circumftance  of  the  forethought  malice 
more  odious  ;  and  therefore  in  an  indi£hnent,  or  appeal  of  mur- 
W  Cro  El.  176,  der,  he  may  be  found  guilty  (0  of  mauflaughier.     2.  It  was  re- 
Amrtlo.îf  ^'    folved  in  the  cafe  at  bar,  that  at  coçn-  law  the  coroner  of  the  K's 
Latch.  126.        houfehasan  exempt  jurifdiâion  within  the  verge;  and  that 
o  Bendi.  144.     the  coroncf  of  the  county  cannot  intermeddle  therein  j  and 
Mo^  407.'''^^''  that  well  appears  by  the  preamble  of  the  faid  ftat.  of  articy/i/w 
Biiuea  lib,        \pir  chartas  \  '*  and  forafmuch  as  heretofore  many  felonies  com* 
<*  mitted  within  the  verse  have  been  unpuniflied  (and  the 
«*  reafon  and  caufc  thereof  was)  becaufe  the  coroners  of  the 
**  county  have  not  been  authorifcd  to  enquire  of  fuch  man- 
••  ner  of  felonies  done  within  the  verge,  but  the  coroner  of  the 
**  King's  houfe  which  never  continueth  in  one  place,  by  rca- 
<*  fon  whereof  there  can  be  no  trial  made  in  duc  manïier,  tsor 
•*  the  felons  put  in  exigent,  nor  outlawed,  nor  any  thing  pre- 
'     -         «*  fentcd  in  the  circuit,  the  which  hath  been  to  the  great  da- 
'*  mage  of  the  King,  and  nothing  to  the  good  prefervation  of 
**  his  peace  :"  by  which  it  appears,  that  at  common  law  the 
coroner  of  the  county  could  not  intermeddle  with  the  death  of  a 
man  within  the  verge,  but  the  coroner  of  the  houfliold  Only, 
and  fo  was  it  adjudged,  Pcfcha  24£liz.  in  B.  R.  where  Swift 
was  indited  before  the  coroner  of  the  county  of  Middlcfex.  of 
a  murder  committed  at  Tuihil  in  the  com*  Midd\  which  indii5t- 
ment  was  removed  into  B.  R.  and  there  Swift  pleaded,  th;;t 
Tuthil  was  at  the  time  of  the  murder,  and  yet  is  within  the 
verge,  &c.  upon  which  the  Queen's  Attorney  demurred  in  law', 
and  it  depended  in  advifement  3  terms,  and  at  length  the  plea 
was  adjudged  good,  and  thereupon  he  was  difcharged  of  the  in- 
diAment,  for  as  the  coroner  of  the  houfhold  cannot  intermtd- 
die  within  the  county  out  of  the  verge,  becaufe  his  ofEce  ex- 
tends not  to  it,  fo  the  coroner  of  the  county  cannot  intermed- 
dle within  the  verge  ;  for  that  was  exempted  out  of  his  office 
by  the  common  law,  and  it  would  be  againfl  reafon  that  their 
offices  and  jurifdiâions  being  feveral  that  the  one  (hould  in* 
termeddle  within   the  jurifdidion  of  the  other.     But  it  ^as 
(iQalnft.  54c.    refolved,   that  the  Jufliccs  (d)  B.  R.  Juftices  of  Oyer  and 
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Terminer,  gaol- delivery,  [a)  and  Jufticesof  Peace,  may  en-  W  tltA,  549. 
quire  of,  hear  and  determine  all  murders  and  felonies  within 
the  verge,  becaufe  their  authority  and  jurîfdiâion  are  general 
through  the  whole  county,  and  fo  always  it  l;ias  been  ufed,and 
fo  it  was  adjudged  without  fcruple  in  Holcroft's  cafe.     3,  It 
was  refolved,  that  the  indiâment  was  infufficient,  for  by  the 
faid  indiâment  taken  before  the  coroner  of  the  houfhold,  and 
the  coroner  of  the  county,   it  appears  that  the  ftroke  and  the 
death  were  at  Sbepperton  in  conC  M'tdd*  and  it  doth  not  appear 
.  in  the  indiâment  that  Shepperton  was  within  the  verge,  ///. 
(^)  within   12  miles  of  the  lodging  of  the  King  in  his  couit  ;  (h)  10  Co.  7a.fc. 
and  although  in  truth  it  was  within  the  verge,  yet  the  indift-  7*-  *•  *"•  **!  ^• 
ment  bemg  U)  veredtSium^  t,  e,  dtcium  ventatts^  and  matter  or  c.  3.  27  h.  8. 
record,  ought  to   import  all  the  truth  which  is  requi&te  by  c  5  &  33  h.  8. 
law,  for  de  [d)  nan  apparentibus  iff  non  txifientibus  eadem  ratioy  f\'c^f  .^ ,  ^  ^ 
and  every  prtof  the  indiftment  material  ought  to  be  found  |2;  ^o>!  ^.C* 
by  the  oath  of  the  indiûors,  and   cannot   be  (/)  fupplied  by  Cawdry'»  Cafe, 
bare  faying  or  averment  of  the  party;  and  becaufeit  doth  not  ^*^'  ^^* 
appear  within  the  indiâment  that  Shepperton  was  within  the  \  ino.'»©.* 
verge,  for  this  caufe,  the  indiâment  taken  before  the  coroner  Palm.  15. 
of  the  hou(hold,  and  the  coroner  of  the  county  is  infufficienifj  J^^j'^*!:.^** 
for  it  doth  notappear  that  the  coroner  of  the  houfhold  had  any  (,)  jCo-^izo-b. 
authority  to  take  it,  and  it  {hall  not  be  as  void  and  corûm  non  iz  £.  4.  12. 
judlce  as  to  the  coroner  of 'the    houfhold,   and  good  before  the 
coroner  of  this  county,  for  the  record  is  entire,  and  the  indiâ- 
ment taken  before  both  entirely,  and  perhaps  the  jury  was  di- 
rcâed  principally  by  the  coroner  of  the   houfliold,   and  the 
witnefTes  examined  andfworn  by  him  although  a> I  is  recorded 
and  enrolled  in  both  their  names  :  aifo  the  defendant  has  averr* 
ed  in  his  pica,  that  Shepperton  was  within  the  verge,  fo  that 
the  coroner  of  the  county,  as  appears  by  the  confcflion  of  the 
defendant  himfcîf,  could  not  take  it  folely.     4.  It  was  refolv- 
cd,  that  forafmuch  as  the  indiâment  upon  which  hewascon- 
viâed  was^jinfufEcient,  notwithflanding  fuch   conviâion,  ^/;  Hi!e«  i>!.  ' 
be  may  be  indiâed  and  arraigned  again,  or  appealed  of  the  Cor  144,  247,. 
fame  offence,  becaufe  his  life  in  judgment  of  the  law  was  ^Q/^j'^'k    j 
never  in  jeopardy,  as   it  was  refoîved   in  Vaux's  cafe  before,^  36, 37- 
Pafch.   33  Eliz.  5.    It  was  refolved  per  toiamcur\  that  where  3  Inft.  214. 
the  ftroke  was  given  the  23d  day  of  September,  and  the  death  A°tea45.  *• 
followed  the  74th  day  ;  and  concludes  that  the  faid  T.  Wigges 
murdered  the  faid  Robert  Wrote  the  (g)  24th  day,  that  it  was  (o  Antea  43.  b. 
good  enough, for  it  was  not  murder  before;  but  to  conclude  that  »  iofï-  3»^,  a*©. 
he  murdered  him  the  23d  day,  was  repugnant,  as  it^was  refolved  j^^^  ei.^ÎÔ6 
before  in  H'cyden*scafe,Trin.  28  Eiiz,  But  it  was  refolved,  that  7^9.  '    . 

the  finding  of  the  ftrokc  and  the  death  was  not  fufficient  by  it-  ï^y**  s»-  H*  9» 
felf  without  making  conclufion,  that  is  to  fay,  and  fo  the  faid  »«>•  Si*«n».  ^a-** 
Tho.  Wigges  m urdere-l  the  faid  Rob  Wrote,  &c.  6.  It  was  re- 
folved, that  though  the  convidliou  was  (A)  pending  the  appeal,  {h)  i  Joaei  145. 

yet, 
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W  Ante»  45.  b.  yet,  if  it  had  been  (û)  lawful,  and  before  the  defendant  was 

J  Jonei  145.        compelled  to  plead,  it  had  been  a  good  bar.    And  afterwards 

Wigges  was  tried  in  B.  R.  and  upon  his  trial,   the  Queen's 

Attorney  was  of  counfcl  with  him  (becaufe  it  was  a  fubjeQ's 

fuit)  and  Wigges  was  found  not-guilty  of  the  murder. 

12.         '"pHE  wife  of  William  ^^j  Waits,   Gent,  brought  an  ap- 
HIl. 45£liz.  m      '^     peal  of  murder  of  her  hufband  againfl  divers,  and  after- 
B.R.  Wait'»       wards  ftie  brought  another  appeal  againft  others;  and  m  all 
(^)  Jenk.  Cent.    ^^  ^^^  brought  feven  feveral  appeals  of  the  faid  murder  againft 
29. 2  loft.  183.    feveral  perfons  as  principals  :  and  it  was  refolved  by  Popham, 
C.  J.  ^  totam  curiam,  that  all   the  faid  appeals  but  the  firft 
ought  to  abate  ;  for  without  any  difficulty,   all  principals  and 
'  accefTories  before  the  murder,  and  alfo  all  acceflTories  after« 

and  before  the   writ  purcbafed,  againfl  whom  the   plaintiff 
wou-d  bring  appeal,  ought  to  be  named  in  one  writ  and    not 
fc)  JenV.  Cfnt.  in  divers,  (c)  9  H.  4.  i.     The  wife  of  Thomas  Gotcr  brought 
39PI.56. 9H.4.  51^  appeal  of  death  againfl  Thomas  Walton,  and  two  .others, 
fW  Coron.  77.  Walton  only  appeared,  and   the  others  made  default.    The 
Br.  Appeal.  28.    plaintiff  declared  againfl  all  three,  that  is  to  fay,  two  as  prin- 
Keiw.85.pl.  4. ^jpjjjg    and  acainfl  the  other  as  accefTory  :  Walton  plcatied, 
^      that  at  another  time  the  faid  woman  made  an  appeal  ol  the 
fame  ^eath  before  certain  Juflices  of  gaol  delivery  in  the  coun- 
ty of  N.  againfl  one  man  as  principal  of  the  fame  death,  who 
at  her  fuit  before  the  faid  Juflices  was  attainted  and  hanged, 
and  demanded  judgment  of  the  writ,  and  pleaded  over  to  the 
felony  :  and  it  was  faid  by  the  plaintiff's  counfel,  that  her  writ 
ought  not  to  abate*  becaufe  in  her  appeal  before  the  faid  Juf- 
ticesof  gaol-delivery,  flie  could  cot  charge  any,  nor  could  the 
Juflices  of  gaol -deli  very  make  deliverance  of  any  who  then  was 
not  in  prifon  in  the  gaol  before  them»  and  that  Walton  and  the 
others,  now  defendants,  then  were  at  liberty,  and  therefore 
it  was  impofTible  to  join  them  in  the  faid  appeal  before  the  faid 
Juflices  of  gaoUdelivery,  and  fo  no  default  in  the  plaintiff.  But 
it  was  adjudged,  that  the  writ  (hould  abate;  and  in  the  fame 
cafe  three  points  were  refolved.   i.  That  the  plaintifiF  ought  to 
nrA^tîHit!''  ^^^^  TmAc  her  appeal  againfl  all,  and  afterwards  to  have  re- 
Fiu.  Cot.  104.    moved  it   by  writ  before  ns  in  this  place.     2.  That  the  wif-t/ 
Dyer  3Q.  pi.  58.    (bould  not  nave  {d)  two  appeals  of  death   in  this  place,  but 
i^lntt^izl'  *^'   ought  to  join  all  (whom  fhe  will  charge)  in  one  and  the  fame 
7Co.2!b.'         writ.     For  if  one  brings  an  appeal  of  death   againfl  divers, 
Buiwer'i  c«fc.     and  all  but  one  made  default,  yet  the  plaintiff  ought  to   de- 
U2Z'  I'cor  ^'  ^^^^^  againfl  all  ;  and  by  the  fame  reafon  that  he  fhall  be 
jsVsumf.'cor.  driven  10  ("^J  declare  againfl  all,  he  ought  to  bring  his  ap- 
65.  b.  peal  againfl  all.     3.  That  in  that  cafe  the  defendant  fhould 

iss"*'*'^''^''  not  have  (f)  damages  by  the  flatutc  of  W.  2.  cap.  12.  quia 
(f/sumf.Cor.  extra  cafumjlatuti^  becaufe  the  writ  abated.  Fide  28  &  3, 
6j.  b.  CO.  a.    {g)    A  woman   brought  an   appeal   of  the  death  of 

GfTsumf.  Co'  ^^^  bufband  againft  the  principal  doer,  and  the  principal 
109.  i.    '      *       "  alLflants 
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afiiflants  and  doe  rS)  and  fued  another  appeal  again  ft  the  re* 
ceivers,  and  the  book  faith,  that  the  two  appeals  were  main* 
tainable,  notwithftanding  chat  the  fiatute  gives  that  all  (hall 
be  in  one  writ,  which  are  the  words  of  the  bookj  in  which  the 
fiatute   intended  is  the  ftatute  of  Magna  Chartay  cap.  34.  by 
which  it  is  ena£ted,  that  (a)  nullut  capiatur  propter  appellum  (j)  2  inft.  gg. 
jff mina  de  morte  alteriui  quam  viri  fui  :  and  becaufe  the  ftatute  Sumf.Cor.5S.b» 
faith  appellum  in  the  fingular  number,  it  was  colkâed  that  all 
ought  to  be  named  in  one  writ  \  which  book,  if  it  can  be  main- 
tained for  law,  ought  to  be  intended  of  acceflbries  after  the  r^j  j^^^^^  q^^^ 
firft  appeal  brought,  which  could  not  be  named   in  the  firft.  29.  Sumf!  Cor.  ^ 
appeal.  Fide  26  ijf)  Aff.  pi.  52.  to  the  fame  cfTedt.  ^5-  *>• 

Fitz<  Cor.  196. 

'XNqulJitio  capf  adfejjion*  pacts^  in  com*  Surrey.  tenV  die  Martii  i^.     * 

-■'  Ù  die  Mercurii,  i^c,  and  reches  the  ftatute  of  (c)  8  H.  6.  Hil.  3oEli«. 

of  Forcible  Entry,  and  mifrecites  it  in  fome  points  ;  and  this  ^"^-  ^  ^-  6- 

indi£lment  was  quaflied  for  two  reafonS :    i.  although  the  (^^^^'^'^'$* 

fcflions  might  laft  two  or  three  days,  yet  the  record  ought  to 

mention»  that  the  feflions  were  held  at  one  certain  (d)  day  :  2.  W  P*!"-  44- 

alfo  becaufe  the  ftatute  of  8  H.  6.  was  mifrecited  in  a  material 

point  :  know  reader,  it  is  not  policy  in  fuch  indiftments  to  (e)  fiJCr,  E».  96» 

recite  the  faid  a£iof  8  H.  6.  for  the  recital  thereof  is  not  necef-  S®?*  ^97- 

fary,  and   mifrecital  thereof  is  fatal  to  the  indiftmcnt,  and  ^^^ 

therefore  the  fure  way  is  to  draw  the  indiftment  with  conclu 

lion,  (f)  fontra  formam  Jiatutiy  ^c,  and  with  no  recital  of  (f^f  Akyn  5011 

the  adt. 
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Hil.  29£]iz. 
In  the  Common  Picas. 


VMghan4a       TN  a  rcpIcviD  bctwceti  Andrew  Ognd,  plarndff,  and  Tbo- 
^h^U^'nû.  A  mas  Underbill,  and  Henry  Appleby,  defendants  :  the  cafe 
Cartlicw.'gi!    *  was,  Wxliîam  Rainsford,  anno  4  E.  6.  poffcflcd  for  30  years  of 
a  farm  called  CrewelBeld  Orange,  which  confided  of  divers, 
parcels  known  by  fêterai  names,  fdL   Hobbesfield,  Parkfield, 
and  divers  others,  made  his  will,  and  thereof  appointed  Her-* 
cules  his  fon  his  executor,  who  3  &  4FhiL  &  Mar.  demifed 
all  the  grange,  (except  Hobbesfield)  to  one  Henry  Bere  for 
2  J  years  ;  and  demifed  Hobbes  to  Walter  Freclcton  for  23 
years  ;  and  afterwards  granted  all  the  refidue  of  his  term  in 
the  whole  grange,  to  the  faid  Henry  Bere  and  Frecleton  v  he 
in  the  reverfion  in  fee^  anno  13  £1.  Rig.  by  his  deed  grant- 
ed a  rent-charge  in  fee  ifluing  out  of  all  his  lands  and  tene- 
ments, eornmunithr  V9cçf  Cnwelfieli  Grange^  qu9ndàm  in  Unura 
W  Cto.Car.i3o.  ffT^ff  Rainsford^  ^  adtune  in  Unura  tf  {a)   occupatiom  Henrici 
TaVRip.  a6î,  ^^f  ^''  ajfignator^  fuorum.    The  rent  is  behind,  the  faid  term 
296.  P«itB.  310!  for  30  years  expires,  he  in  reverfion  makes  a  feoffment  in  fee 
J  Leon.  251.       Qf  the  faid  farm  to  another,  the  grantee  makes  his  executors 
LitlTep"  «'.      ^^^  ^^'»  ^^^  feoffice  makes  a  leafe  at  will,  the  executors  of  the 
I  And.  17s/      grantee  diftrain  for  the  rent  arrear  in  the  life  of  the  grantee 
before  the  expiration  of  the  term  ;  and  judgment  was  given 
for  the  executors  againft  the  plaintiff!    And  in  this  calie  three 
points  were  refolved,  fciL  two  at  the  common  law,  and  one 
upon  theftatute  of  32  H.  8.  cap.  37. 

'Use  firft  point  was,  that  at  the  GomnK>n  law  there  was  a 

difference  between  annuity  in  fee  and  rentfervice,  charge, 

or  feck  ;  for  in  cafe  of  annuity,  although  it  continues,  yet 

in  fome  cafe  an  a£lion  of  debt  may  be  maintainable  for  the 

(^)  Poftea  49.  b.  arrearages;  as  if  (b)  a  parfon  or  prebendary,  &c.  has  an  an* 

F.  N.  B.  111.  D.  nuity,  and  the  annuity  is  arrear,  and  parfon  or  prebendary,  &c. 

Poph.  87.         rcfigns,  he  (ball  have  an  a£Uon  of  debt  for  the  arrearages  ( 

ib 
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fo  if  the  Parfon  or  Prebendary  dies,  bis  (tf)  executors  fliall  ^l^^{^^'^' 
have  an  aâion  of  debt  for  the  arrears  incurred  in  the  life  of  p^ûca4j.  b. 
his  teftator,  becaufe  the  perfon  of  him  who  ought  to  pay  the 
annuity,  is  chargeable  in  a  writ  of  annuity  1  but  other  wife  it 
is  in  cafe  of  rent,  be  it  rent-fervice,  rent  charge  or  feck,  for 
when  the  rent  continues  of  any  eftate  of  freehold,  no  aâion  of 
debt  lies  for  the  (h)  arrearages.  Alfo  at  the  common  law  great  W  9^0.  jS,  K 
difference  appears  when  rent  in  fee  is  cxiin£t  cither  by  aft  in  ,  Jj^^jjl  ^^^' 
law,  or  by  aft  of  the  parly,  and  when  particular  eftates  in 
rents  expire  or  determine  :  and  therefore  at  the  common  law, 
if  the  fon  be  lord,  and  the  father  tenant  by  certain  rent,  the 
rent  is  arrear,  the  tenant  dies,  and  the  tenancy  defcends  .to 
the  Ton,  in  that  cs^e  the  rent  is  determined  and  extinft  by  a£t 
in  law,  and  yet  tne  executors  of  the  lord  fliall  not  have  an  ' 
aâion  of  debt  for  the  arrears  incurred  in  the  life  of  the  tefta- 
tor,  becaufe  the  lord  himfelf  could  by  no  poffibrlity  have  an 
^ftion  of  debt  for  ehe  arrears,  for  the  tenure  was  all  in  the 
realty,  <ind  the  tenwt  could  not  be  charged  in  any  perfona! 
action  for  them.  But  if  a  woman  is  endowed  of  a  rent,  or  if 
a  rent  is  granted  for  life,  and  the  tenant  attorns,  the  rent  is 
arrear,  and  afterwards  the  particular  eftate  in  the  rent  deter- 
mines by  death,  the  executors  of  the  tenant  in  dower  or  of 
the  grantee  for  life,  (hall  have  an  aâion  of  debt  by  the  common. 
law  for  two  reafons.  1.  Becaufe  by  poflibility  the  teftator  f.  N.  B.  H2. 
himleif  might  have  an  adion  of  debt,  for  if  he  had  furren-  3^^-  »3« 
dered  his  eltate  to  him  in  reveiGon,  he  fliould  have  an  aftion  3  ^«64. 
of  debt  for  the  arrearages  incurred  before.  2.  Thefe  particui 
lar  eAates  with  the  attornment  of  the  tenant,  or  when  the  law 
fupplies  attornment,  amount  to  a  real  contrat  in  law,  which 
realty,  when  the  eftate  of  freehold  is  determined,  diffoives 
itfelf  into  perfonalty  :  and  thefe  are  the  true  difterenccs  as  to 
this  point  proved  and  approved  in  our  books  ;  and  therefore  in 
45  £.  3*  Executors 7],  where  the  cafe  was,  that  the  father 
granted  a  rent  charge  out  of  certain  lands  to  his  fon  in  fee, 
the  rent  is  arrear,  the  father  dies,  the  land  defc^ends  to  the  fon, 
by  which  the  rent  is  extinâ  by  aél  in  law,  the  fon  brings  an 
a£Hon  of  debt  againft  the  executors  of  the  father  for  the  arrears 
incurred  in  the  lather's  life,  and  adjudged  that  for  them  (as  ar- 
rears of  a  rent)  no  a£Uon  lie»,  but  for  the  arrears  of  an  annuity 
it  was  maintainable  ;  and  altho'  by  the  dcfcentof  the  landtothe 
grantee  being  heir  to  the  grantor,  as  well  the  annuity  asthe  rent 
wasr  determined  and  that  the  orig.  election  was  annexed  to  an 
inheritance,  yet  inafmtich  as  the  inherit,  of  both  wasdctermined 
by  aft  in  law,  (which  will  do  wrong  to  none)  it  was  thereforead- 
judifcd,  that  his  eleftion  ftiould  remain  as  tothefaid  arrears, which 
eleâion  he  has  made  by  bringing  the  aftion  of  debt  againft  the 

U  2  executors 
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.    executors  of  his  father  ;  for  the  book  fays,  that  the  fon  may 
choofe  whether  he  will  have  a  writ  of  annuity  or  diflrefs,  &c. 
{a)Vj.  375.  pL   4  E.  3.  Executors  98.    A  man  ipakes  a  leafe  for  life  (a)  rcn- 
*°'  dering  rent,  the  rent  is  anear,  the  Icïïbr  dies,  the  executors 

during  the  life  of  the  tenant  for  life  (hall  not  have  an  adion 
19  H.  ê,  42.  ■-  of  debt,  but  after  the  cftate  for  life  determined  the  aûîon 
fhall  be  maintainable,  9H. 6. 43.  14H.  6.  26.  19H.  6.  4j. 
32  E.  3.  Dette  9.  F.  N.  B.  lar.  C.  accord  :  fo  if  rent  is  grant- 
ed for  life»  or  a  woman  is  endowed  of  a  rent,  the  executors  of 
the  grantee,  or  of  the  tenant  in  dower  (hall  have  an  adion  of 
'  debt  bv  the  common  law,-  as  appears  by  32  E.  3.  Dette  9.  34 

u&ll'itih.  "•  6. 20.  *  9  H.  7.  17.     But  in  the  cafe  of  1 1  {b)  H.  4.  fol. 
ultima^  when  rent  is  granted  for  life,  and  afterwards  becomes 
arrear,  and  afterwards  the  tenant  aliens,  and  afterwards  the 
'  grantee  of  the  rent  dies,  the  aâton  {hall  be  maintainable 
againft  him  who  was  tenant,  and  took  the  profits  when  it  was 
MCo.UM6i.b.  arrear.    {c)  26£.  3.  64^  a.  b.    Sir  WHl.  Loringe*8  cafe.    Sir 
Poftea^c^!  a?°'    William  Loringe  was  grantee  for  life  of  a  rent  out  of  the 
7  Co.  39  b.        moiety. of  a  manor,  of  which  moiety  a  man  was  feifed  in  the 
right  of  his  wife,  the  rent  was  arrear  ;  Sir  William  Loringe 
died,  his  executors  brought  an  a£Hon  of  debt  againft  the  huf- 
band  only  for  the  arrearages  of  the  rent,  and  there  two  points 
arc  adjudged  :  one,  that  >y  the  death  of  Sir  William  Loringe, 
the  grant  for  life  was^urned  into  nature  of  debt.     2.  That  for- 
afmuch  as  the  hufbând   took  the  profits  of  the  land  charged 
with  the  rent  when  it  was  arrear,  that  he  only  (without  his 
wife)  (hall  be  charged  in  an  aâion  of  debt  :  and  there  it  is 
held,  that  after  the  death  of  the  huiband  the  aâion  of  debt  in 
fuch  cafe  fhall  lie  againft  his  executors,    if  there  is  lefiee  for 
life  of  a  manor,   and  the  rents  are  arrear,  the  tenant  for  life 
furrenders  his  eftate,  he  fhall  have  an  aflion  of  debt  for  thear- 
Poh^ii^      ^   rearages  :  fo  if  a  Parfon  or  a  Prebendary,  &c.  who  has  an  an- 
Brfoet.  94.    '    nuity  (rf)  refigns,  he  fhall  have  an  aôion  of  debt  for  the  ar- 
(r)  Ante»  49. i.    rearages  incurred  before  the  refignation,  I9H.  6. 4i.b.  43. 
J/?Co'um  ".b!  ^'  ^'  ^-  »^i-  D*  E.    So  if  a  Prebendary  or  Parfon,  &c.  {e) 
83.  b.  162.  b.      dies,  his  executor  fhall  have  an  aâion  of  debt  for  the  arrear- 
^  Co. 66.  a.         ages  incurred  during  his  life.     Ffdâ  4H.  6.  31.  7  H.  6.  19- 
,  Roii!^;  tel' ,  8  ^'  ^'  7-  '9  *^-  3-  •  Jurîfdîclîon  22.  F.  N.  B.  120.  L.    The 
9T5  Dy.  24.  pi!  executors  of  the  lord  (hall  have  an  aftion  of  debt  for  (/)  rc- 
149.  Dy.  140.     lief,  for  it  is  but  an  improvement  of  the  fervice,  and  fo  it  was 
B  N^c  1  6       2i(ijudged  in  32  H.  8.  Rot.  429*   in  Leak's  cafe.     Fide  {jo.) 
Bt. Dei.  194.       n^  H.  6.  II.  iiH.  6.  18.     34  E.  I.  Avowry  233.     But, 
Br.  Relief  It.     the  lord  himfelf  (hall    [g)  diilrain,    and  ftiall  not  have  an 
o^tnVft"        û^^ionof  ^eb^  as  it  is  faid  in   7  H.  6.  13.  22  Afl'.  $2.    A 
(r)  Co.  Lit.47.b.  woman  made  a  leafe  fof  life  rendering  the  firft  3  years  lOOS. 
5^3.  a.  162.  b.       and  afterwards  40I.    during  the  firft  3ycars  fhc  was  diflcifcd 
^R^  11^^  p!' ^-     of  the  rent,  and  brought  an  aflife,  and  adjudged  maintainable, 
Br.  r)cf?%*4.  ^    ^or  in  judgment  of  law  a)!  is  but  one  rent,  altho'  it  is  divided 
Ir.  Relief  j  i.      in  payment,  vide  15  E.  3.  Execution  63.     But  it  was  refolved, 
Keiw.  133.  pi.     jj^  jj^g  ç.^^ç  ^^  Ij^j.^  jJj^j  jl^g  arrears  due  in  the  life  of  the  grantee 

A  Co.  9.  a.  ^^^ 
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were  lo(t  at  common  lawr.     The  fécond  point     refoIveJ  was, 
that  Hobbesfield  was  not  charged  with  the  faid  rent  by  reafon 
of  thefe  joint  words  ;  for  although  it  is  parcel  of  Crewelfield 
Grange,  and  that  Henry  Bere  and  Frecleton  had  the  reverfion 
of  the  term,  aiid  fo  the  land  might  be  faid  in  their  tenure  ; 
yet  forafmuch  as  Henry  Bere  had  not  then  Hobbesfield  in  his 
occupation,  Hobbesfield  is  out  of  the  faid  words,  by  reafon  of 
the  faid  laft  claufe,  /f/7.  ÙT  aàtunc  intenura  iff  occupât ione  Hen- 
riei  Bere.     So  that  by  reafon  of  the  conjunôive,  which  joins 
the  tenure  and  {a)  occupation  together,  nothing  is  charged,  (a)  Hob.  171. 
but  fo  much  of  the  faid  Grange  only  as  was  in  the  tenure  and  *  Roil.  Rcp.zôi, 
occupation  of  Hencry  Bere,  and  that  was  not  Hobbesfield;  !  Leon-^iTç?*^ 
vide  for  the  expofitionof  this  conjunôive  [et)  {h)  19  H.  6.  4.  Lit.  Rep.  15, 6v 
a.  b.  &9  E.  4.  {c)  42.  b.  in  the  cafe  of  a  releafe.     The  third  Cr.Car.^i  30,448, 
point  refolved  was  upon  the  faid  ftatuteof  32  H.  8.  {d)  cap.  37.  ^"Jj  ^^"^^  ^^^" 
And  the  doubt  arofe  upon  thefe  words:  <'  and  it  (hall  be  law-  co  Lit.  2*49.  b^ 
**  ful  to  every  fuch  executor,  &cl  of  any  fuch  perfon  or  per-  »  And.  178. 
*'  fons  to  whom  fuch  rent  or  fee  farm  is  or  (hall  be  due  and  ^)'^^c*V'b. 
*'  not  paid  at  the  time  of  his  deceafe,   to  [e)  diftrein  for  the  {c)  5  Co.  7.  \u 
*'  arrearages  of  all  fuch  rents  upon  the  lands,  &c      So  long  as  ^'»^'  Rtieafe  14., 
*'  the  faid  lands,  tenements,  or  hereditaments,  continue,  re-  (J'Co^Lit.%^2.*». 
•*  main,  or  be  in  the  feifin  or  poflcflion  of  the  faid  tenant  in  1  Lcon.301,^03. 
**  deniefnet  who  ought  immediately  to  have  paid  the  faid  3  Leon.  59, 2i'3- 
"  rent,  &c.  be  in  the  feifin  or  pofleffion  of  any  other  perfoti  or  ^'^  ^^^'  **^* 
"  perfons  claiming  the  faid  lands,   tenements,  and  herediia- 
*«  ments  only,  by  and  from  the  faid  tenant,  by  purchafc,  gift, 
•'  ordefcent,   in  like  manner  and  form  as  their  faid  teftator 
**  might  or  ought  to  have  doue  In  his  life.**     And  it  was  ob- 
jeûed,  that  this  cafe  was  outof  the  faid  aft,  for  the  faid  aft  ex- 
tends only  to  tenants  in  demefne  who  immediately  ought  to 
have  paid  it,  and  that  was  in  the  cafe  at  bar,    the  grantor  and 
thofc  who  claim  only  **  by  and  from  him  ;"  and   in    this  cafe 
Icifee  at  will  of  the  feoffee  doth  not  claim  only  "  by  and  from 
"  the  grantor,*'  but   he  claims  i*  by  and  from  the  feoffee," 
and  foout  of  the  ftatute.     And  therefore  it  was  faiJ,  that  the 
feoffee  of  the  feoffee,  and  fo  in  infinitum^  is  out  of  the  faid  aft  ; 
and  fo,  it  was  faid,  have  like  flatutes  been  conftrued,  which 
2XZ  JiriSlijuris^   hecauie  they  reflrain  the  common  law,  as  W. 
2.  cap.  40.   (/)  in  cut  in  vita^    if  the  vouchee  vouches   over  (f)  i  Co  15.2. 
one  within  age,  the  parol  (hall  demur,  as  it  is  adjudj^ed  in  j8  *''«^<J-  >7-  ^• 
E.  4*  16.  a.     So  there  it  is  faid,   upon  thefe  words  {expeéiet  ^i^a.  455. 
eînptor)  that  the  feoffee  of  the  feoffee  is  out  of  the  faid  aft.    16  a  Leon.  14S. 
E.  3.  Age  47.  agrees  to  the  Cafe  of  2  feoffee  19  E.  3.  Age  2.  ^^Vp*'      « 
Butit  was  adjudged,  that  altho'thclelTee  at  will  doth  not  claim  L  Age^s* 
immediately  from  the  grantor,  yet  he  is  within  the  faid  aft:  46E  3.  Age  76. 
for  where  things  are  due  in  right  and  truth,  and  become  7  E^»-  ^^V 35* 
remedilefs  by  the  aft  of  God,  fc,  by  the  death  of  him  to  whom  \^  ».*  ^*  '  ' 
they  were  due,  in  fuch  cafes  afts  of  Pari,  which  give  remedy  6  £.  3. 216.  b. 
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!n  fuch  cafes,  God  forbid  that  they  fhould  not  have  a  benign 
and  favourable  interpretation»  and  extend  to  advance  the  re- 
medy proportionably  to  the  mifchief  and  defe£t  of  the  law« 
according  to  the  intent  and  meaning  of  the  makers  of  the  a£b 
(a)  3  Leon.  263.  And  therefore  the  fécond  {û)  feoffee,  and  fp  over  ininfimtum^ 
I  i-<»n.30a,3Oi.  q^^jj  ^^  charged  by  force  of  this  ad,  for  what  rcafon  wi  1 
there  be  to  bind  the  firft  feoffee,  and  not  the  fécond  feoffee, 
and  fo  all  others  ?  And  what  reafon  will  there  be  to  bind  only 
the  immediate  heir  uho  fliall  have  it  by  defcent»  and  not  any 
Other  mediate  heir  ?  For  otherwise  as  to  this  point  the  ftatute 
will  ferve  to  little  purpofe,  and  efpecially  when  the  firft  fçof^ 
fee  may  alien  the  land  at  hi^  pleafure  ;  and  all  the  fon%  of 
Adam   are  fubjccfh  to  death  :  fome  alfo  conceived,  that   the 
fécond  feoffee  is  within  the  exprefs  words  of  the  au»  for  al- 
though he  is  not  in  *^  by  the  grantor,"  yet  b^  is  in  ^*  from 
{AÎCoXît.i6i.b.  **  him^'*    for    *'  from   {b)  him,"  amounts  to   as  much  as 
{c)zSi6. 54.       "  under  him  ;'*  and  the  word  (t)  (and)  in  this  cafe  (hall  be 
Godb.  363.         taken  for  (or)  and  this  word  (only)  was  added  only  to  this  pur- 
pofe, that  he  ought  to  claim  only  under  the  tenant.in  demefuc, 
and  not  paramount.     As  if  tenant  in  tail  make«  a  feoffment 
in  fee  and  dies,  and  the  difcontinuee  charges  the  I^nd  with  a 
rent  in  fee,  and  afterwards  enfeoffs  the  iffue  in  tail  within 
age,  fo  that  hr  is  remitted,  in  that  cafe  (only)  has  its  opera- 
tion, for  now  the  iffue  in  tail  claims  by  title  paramount  :  but 
3  Co.  62.  h,        ^^  ^^^  tenant  makes  a  feoffment  in  fee  to  the  ufe  of  another, 
in  that  cafe  cejiuy  que  ufe  doth  not  claim  only  by  the  feoffbr, 
but  alfo  by  the  ftatute,  and  he  is  not  in  the  per^  and   yet  be 
claims  under  the  feoffor,  and  that  was  the  intent  of  the  aâ  :  U> 
if  the  tenant  makes  a  gift  in  tail,  and  the  donee  dies,  the  iffue 
in  tail  is  within  this  ffatute,  for  he  claims  (only)  under  the 
title  and  effatc  of  the  tenant  in  demeihe,  although  he  docs 
not  claim   only  by  defcent,  but  alfo  per  forntam  dont  :  fo  if 
tenant  in  tail  be,  the  remainder  over   in   fee,  the  iffue  in 
tail  is  within  this  ftatute,  againft  the  opinion  in  Plow.  Com. 
in  Manxel's  cafe  4.  b.    But  it  was  agieed  per  totam  curiam^  if 
(//;  Vâogh.  40,    A.  has  a  (^j  rent  fervice,  or  rent<harge  m  fee,  or  for  life, 
t'k.n  672        ^"^  ^^^  ^^^^  is  arrear,  and  afterwards  A.  giants  over  the 
Cp.  Lit.  itl.  b.    *'^"'  ^°  another,  and  the  tenant  attorns,  and  afterwards  A. 
dies,  his  executors  are  not  within   this  brswch,  for  by  the 
faid  grant  over,  the  arrearages  were  loft,  and  were  not  due 
to  the  teftator  at  the  time  of  his  death,  as  the  ftatute  fpeaks« 
Alfo  the  conclufion  of  the  faid  branch  i^,    ^Mn  as  large 
*<  and  ample  manner  as  thç  fai4  tefta..or  might  and  ought  to 
^'  have;*'  and  after  the  (aid  grant   (be  tçftator  himfelf  nor 
any  other  could  diftrain,  or  hijve  any  remedy  for  the  faid  ar- 
rears :  alfo  in  the  claufe  next  preceding  touching  the  action 
of  debt,  the  words  are,    '*  unto  whom  any  fuch  rent  or  fee 
{g^m  is  or  ft)all  be  due,  and  not  paid  a(  the  time  of  his  death  :*' 
.  fo  that  the  aft  gives  no  remedy  when  the  leftator  himfclf  by 
bis  own  a6t  has  difpenfed  with  the  arrears,  but  when  they  were 
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due  to  him  at  the  time  of  his  death,  and  by  the  ad  of  God 

become  remedilefs  :'  and  in  this  cafe  a  judgment  up9n  another 

branch  of  this  ftatnte,  reported  by  Serfeant  Bendloes,  between 

Sharp  (tf)  plaintiff,  and  Pool,  àcknéànt^  Jn  Communi  Banco,  WN.BcodUSj, 

Hil.  ijEliz.  in  debt,  London,  457,  was  cited,  and  the  cafe  a^nj^fn  Aih  n 

was,  a  rent-charge  was  granted  by  deed  to  a  feme-fole  for  BcmI  in  Kei«.  ' 

life,  the  rent  was  arrear,  the  woman  took  Sharp  to  hu(banà,  a»4-  *>Co»  Lit. 

the  rent  was  again  arrcar,  the  wife  died,  Sharp  brought  an  ow'i^.'o^BenL 

a£tion  of  debt  againft  the  defendant  heir  of  the  grantor  (tenant  ^3.  ' 

of  the  hind  charged)  for  all  the  faid  arrearages,  as  well  before  Co.  Ent.  119. 

as  after  marriage:  and  in  that  cafe  it  was  relblved,  that  for  ^^'^^^  .- 

the  arrearages  incurred  [b)  before  the  marriage,  the  huiband  (^)  1  Rpiiê  34^. 

bad  no  remedy  by  the  common  law,  but  for  the  arrears  which  Co.  Liu  162.  b. 

incurred  /'r^  during  the  marriage,  the  huiband  in  that  cafe  ?VîN«*f»  -nu 

•11  rt.  r»i  t  1  y-r.  ^  (f)  CO,  Lit»  lO». 

might  have  an  aclion  of  debt  at  the  common  law^  26  £.  3.  64.  b.  30  a. 
loH.  6.  li.a.  b.    F-N.B.121.C.    22H.6.25a.     But   it  i»-«l»-345i3S** 
was  adjudged  by  force  of  thefe  words  in  the  faid  aft,    **  that 
'*  if  any  man  hath,  or  hereafter  (hall  have  in  the  right  of  his 
•*  wife  any  cftate  in  fee-fimple,  fee- tail,  or  for  term  of  life, 
'*  of  or  in  any  rents  or  fee  farms,  which  be  or  (hall   be  due 
**  behind  or  unpaid  in  the  faid  wife's  life,  that  then  the  huf- 
^'  band,  after  the  deceafe  of  his  faid  wife,  hi$  executors  and 
**  adminiftrators,  (hall  have  an  aftion  of  debt  for  the  faid  sr- 
*'  rearages  againft  the  tenant  of  the  demefne  that  ought  to 
**  have  paid  the  fame,  his  executors  or  adminiftrators:  and 
^'  alfo  may  diftrain  for  the  faid  arrearages  in  like  manner  and 
'*  form  as  he  might  have  done  if  his  iaid  wife  had  then  been 
**  living,  &c."    That  the  huftand  ihould  have  (d)  all  tl^c  ar-  WCaLîuiôi.l». 
rearages,  as  well  due  before  the  marriage  as  after:  but  two  '^^l'^ 
objeSions  were  made,  that  the  hufband  (hould  not  have  the  *    °  '  ^*^' 
arrearages  before  the  coverture:  1.  Becaufe  by  the  common 
law,  the  executors  or  adminiftrators  of  the  wife,  might  have 
an  aftion  of  debt  for  the  faid  arrearages  before  the  cov^^rture  ; 
and  the  ftatute,  as  appears  by  the  preamble,  provi4es  remedy 
when  the  executors  or  adminiftrators  of  him  to  whom  the  rent 
was  due,  "  cannot ^have  or  come  by  the  faid  arrearages,  &c." 
And  therefore  it  was  faid,  that  the  makers  of  the    aft  did      ^ 
not  intend  to  give  remedy  where  there  was  rempdy  at  the 
common  law,  nor  to  take  away  the  remedy  which  one  had 
at  the  common  law,  and  ^ive  it   to  another.     The  fécond 
objeftion  was,  that  the  (aid  branch  touching  the  huft>and, 
gives  remedy  to  him  for  the  arrearages  "  due  in  the  faid  wife's 
•«  life  i'*  fa  that  the  arrearages  ought  to  incur  when  (he  was 
a  wife%  and  not  before,     out  notwithftanding  thefe  objec- 
tion^  it  was  unanlmoufly  refolved,  that  the  huft^and  by  force 
of  the  faid  branch,  (hould  have  the  faid  {e)  arrearages;  for  («)Co.Li*r.i62.b« 
the  faid  branch  enafts,  that  the  huftiand  fliall  have  the  ar-  %S^  ^* 
rears  incurred  in  the  life  of  his  wife,  and  that  cannot  extend  *  *"*"*3*^ 
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to  arrearages  during  the  coverture,  for  the   common    law,  în 

cafe  when  the  wife  has  the  rent  but  for  life,  gave  him   fuch 

arrearages  as  appears  before.     And  therefore  when  the  ftatmc 

gives  an  a£lion  of  debt  to  the  hufband  for  arrearages,  it  ought 

not  to  be  con  ft  rued  to  extend  to  thofe  which  he  might  have  by 

.      C     Si    the  common  )aw  before,  but  to  the  intent  that  the  words  of 

(Î)  Ma. 3 -9, ^40.  the  acl  fnould  have  cfreft,  for  (û)  {verba  accipienda  funt  cym 

Fitz.  Devife  24.    efftiJu)  the  faid  words  ot  the  a£t  fhould  be  conilrued  of  arrcar- 

i^RoUes  912.       ^gçg  whirh  were  due  before:  and  as  to  the  faid  exceptions   it 

T>  H.  7  ^^\      ^^^  refolved,  that  a  feme  [hi)  covert  could  not  make  an  execu- 

pcri:.  97.  a.        tor  without  the  afTent  of  her  hufband  and  the(r)admini(lration 

i?  ^l*  i'*  **'      of  her  goods  of  right  belongs  to  the  huiband,  and  the  ftatutc 

,^.  m  nammg  the  woman  (wife)  mtended  only  to  deiign  and  cc- 

I  Roll.  914.        fcribe  the  condition  of  the  woman,  and  not  to  imply  that  the 

12  H  ?•  as-  *•*>•  arrearages  Should  incur  after  the  coverture. 

39  H.  6.  ay.  b.  ° 

Br.  Tcflrment  lo,  Br^Executors  g8.  Fits.  Executors  98.  (c)  i  Roll,  pio,  ^\i.  Dyer  251.  pi.  90. 
T  Jfnefl  T76.  Cr.  Cjir.  106.  Mo.  §71.1  Leon.  216.  29  Car.  2.  cap.  3.  i  IVfod.  Rtp.  23  t.  I  Sid.  409. 
]^ob   3,  Palm.  5zif  fgtï.  See  3  Salk.  zf.  I  S^lk.  Tic,  Admini/lratori  ^Ct 
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,  MicL  29  &  30  Eliz. 
In  the  King's  Bench. 

BETWEEN  Rawlyns  and  Somerford  the  cafe  in  effeft  4Leontt6. 
as  it  was  found  upon  fpecîal  verdîû  upon  not  guilty  ^^^l^^'^^/J^* 
pleaded  xnejeaf'iGnefirmay  for  an  houfe  called  the  Ship  without  ft",  ^Keb.  500, 
Temple-bar,  was  fuch  ;  Peter  Cartwright  being  pofleffed  of  505, 541,  54», 
the  faid  houfe  for  70  years,  of  all  in  poffeflion,  except  a  ftabk  ^^^?'  5*'^* 
whereof  one  Wanow  was  poflcfled  for  two  years,  affigncd  all  *   *  ^'^* 
his  intereftto  Rawl)'ns  ;  and  afterwards  Cartwright  by  deed 
indented  demifed  the  faid  (table  to  Warlow,  for  fix  years  after 
the  faid  two  years  ended  *  and  afterwards  Rawlyns  by  deed  in- 
dented in  confideration  of  25!.  fine  to  be  paid>  re-demifed  all 
the  houfe  to  Cartwright  for  21  years,  rendering  to  him  241. 
per  annum  quarterly,  and  5 1,  quarterly  at  the  fame  feafts  until 
the  faid  25I.  were  paid  ;  upon  condition,  that  if  the  faid  fum 
of  25 1.  or  the  faid  rent  was  arrear  at  any  feaft,  &c.  that  then 
it  fliould  be  lawful  for  Rawlyns  to  re-enter  ;  and  upon  the 
.  back  of  the  faid  indenture  of  re  demife  was  indorfed  in  this 
manner,  **  Memorand*  it  was  agreed  between  the  parties  be-  , 

**  fore  thcfcalingand  delivery  hereof,  that  Warlow  fliall  have 
*•  the  faid  ftable  according  to  the  faid  demife  to  him  made.*' 
And  afterwards  and  before  any  day  of  payment,  Cartwright 
re-demifed  the  faid  liable,  which  then  was  in  poffeflion  of 
Warlow,  by  force  or  colour  of  the  Icafe  for  fix  years  made 
to  Warlow,  to  the  faid  Rawlyns  for  ten  ^  years  ;  and 
afterwards  the  rent  was  arrear  and  lawfully  demanded» 
and  alfo  the  5 1.  parcel  of  the  fum  in  grofs  was  alfo  not 
paid  ;  and  Rawlyns  never  entered  into  the  (table,  but  War- 
low  always  continued  in  pofleffionofit,  and  Warlow  never  at- 
torned to  any  of  thelefTees  ;  and  if  the  entry  of  Rawlyns  for 
the  Condition  broke  was  lawful  or  not  was  the  quedion  ?  And 
after  many  arguments  at  the  bar  and  bench,  now  in  this  term  it 
was  adjudged,  that  the  entry  of  Rawlyns  for  the  condition 

broke 
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broke  was  lawful.    And  in  this  cafe  feven  points  were  una* 
nimoufly  rcfolvcd   by  Sir  Chrift.  Wray,  C.  Juaicc,  Sir  T- 
Gawdy,  •*  and  the  whole  court."  i.  Whereas  the  verdiû  was 
entered  three  terms  paft»  and  in  the  entry  thereof  in  the  roll, 
the  (aid  demife  made  by  Cartwright  to  Warlow  was  not  en- 
tered to  be  made  by  deed  indented,  and  now  in  this  term  it 
Lit.  Scd.  sS*       ^3S  prayed  to  be  amended  ;  and  becaufe  the  note  of  the  fpe- 
cial  verdi£k  which  the  jury  exhibited  to  the  court,  and  which 
remained  witb  matter  George  Kemp,  fecondary  to  mafter 
Roper,  purported  that  the  jury  found  the  faid  demife»  prautj 
iàc.  by  which  it  appeared  to  the  court,  that  the  demife  was 
given  in  evidence,  and  reference  made  by  the  note  to  it  4  it 
was  therefore  held  "  by  the  whole  court/'  that  the  record  in 
(«)  Noy  tiS,       this  point  (hould  be  {a)  amended  ;  and  fo  was  it  done  in  like 
119.  Film.  160.   manner  in  account  between  Gomerfal  and  Gomerfal  in  this 
S^Co.  ?6»!*b.^*'   ^^"^y  court  within  two  years  before,     a.  Although  the  condi- 
Co.  Lit.  260.  t.    tion  confided  of  two  parts  in  the  {h)  disjunâive,  fc.  either 
J  Leon  194.        for  noH-paymcnt  ^f  the  rent,  orxof  the  fum  in  grofs,  which 
\h)^Vo  22. a    ^  lothatvizs  collateral;  yet  if  it  had  been  found  thatCart- 
1  RoUe  450.'      Wright  had  re-demifed  any  part  of  the  houfe  to  R'awlyns,  and 
that  Rawlyns  had  entered,  by  ^:hich  the  rent  was  fufpende^i, 
that  thereby  the  whole  condition»  as  well  as  to  the  laid  col* 
lateral  fum  as  to  the  faid  rent  was  fufpended.     For  it  was  re- 
folved,   although  the  condition  comprehended  two  feveral 
things  in  this  disjuuelive  of  two  feveral  natures;  the  one,  the 
(0  Jenk,  Cent,    rent  {c)  iffuing  out  of  the  land  which  is  incident  to  the  rever- 
^54*  fion,  and  may  be  fufpended  by  the  intermeddling  with  the 

{d)  Jenlc  Cent,    land  j  the  other,  matter  [d)  collateral  to  the  land,  which  can- 
»^4-  not 'be  fufpended  by  the  faid  re- demife,  yet  here  arc  not  feve- 

ral conditions,  but  one  entire  condition  which  refers  to  two 
feveral  branches,  and  therefore  fufpended  in  part  is  fufpended 
Co,  LU.  148.  b.    in  the  whole  \  and  that  the  condition  was  entire,  appears  by 
the  conclufion  of  it,  fc,  for  the  non>payment  of  the  one  or  the 
other,  it  fhould  be  lawful  for  the  leiFor  to  re-enter  into  the 
whole  land,  fo  that  there  is  but  one  entire  condition,  and  one 
5  Co.  55.  b.        entire  entry,  which  is  not  by  thé  aft  of  the  parties  to  be  ap- 
portioned or  divided,  and  becaufe  this  point  was  of  late,  fc. 
(0  Owen  41.       Pafch.  27  EUz,  Rot.  185.  between  {e)  Brightman  and  Somcr- 
3  Leon  121,        ford  in  this  very  cafe  (although  between  other  parties)  upon 
grave  ^advice  adjudged  by  Sir  Ed.  Anderfon  and  bis  compani- 
ons, Juftices  of  the  courtof  C.  B.  Sir  Chriftopher  Wray,  and 
the  court  of  King's  Bench  would  not  fuSer  this  point  to  be 
,  argued  again,  but  agreed  with  the  faid  court  of  Common 

Pleas  in  the  point  adjudged.     3.  That  if  Cartwright  had  re- 
demifed  any  part  of  the  houfe  to  Rawlyns,  and  Rawlyns  ne- 
ver entered  into  it,  yet  the  rent  by  the  acceptance  of  the  re- 
(/)Co.  Lit,       demife  before  any  entry,  is'(f)  fufpended  ;  fo  that  the  non- 
158,  a.  b.  Cr.      entry  of  Rawlyns  makes  no  difference  between  this  cafe,  and  the 
1  Venu**a77      ^^^  whxch  was  in  the  Com.  Pleas  j  for  when  the  leffor  accepts  a 

re- 
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Tc  demife,  and  fuffers  à  ftranger  to  occupy  the  part  re«demiledt 
it  fufpends  the  rent,  as  well  as  if  he  himfelf  had  entered.     4* 
That  the  faid  leafe  made  by  Cartwright  to  War  low  by  indenture 
when  be  {a)  had  nothi/ig  in  the  houfc,  was,  notwithftanding,  ^j]^^  g  ^*iilî^ 
good  againil  him  by  concluGon  ;  and  when  Rawlyns  re-de-  ceat.  154. 
mifed  the  whole  to  him,  then  was  his  intercfl:  bound  with 
this  conclufion,  and  then  when  Cartwright  re-demifed  the 
faid  ft^ble  to  RawJyns,  now  was  Rawlyns  concluded  alfo. 
For  all  parlies  and  priviçs  in  e&ate  or  intereft  are  bound  hj 
eftoppels,  and  then  the  cafe  is  no  other  ;  but  Cartwright  de- 
mifes  to  Warlow  for  fix  years  the  faid  ftable»  and  afterwards 
demifes  to  Hawlyns  for  zo  years,  fo  that  this  is  a  good  leafe 
in  reverCon  for  14  years»  this  doth  not  make  any  fufpen£on 
of  the  rent,  or  condition,  for  it  is  not  any  grant  of  the  rcTcr* 
fion,  but  a  future  intered  in  reverfion,  no  term  but  an  intereft 
of  a  term  as  the  pleading  is  *p  and  notwithftanding  fuch  gratit, 
the  reverfion  (without  attornment)  remains  in  the  grantor, 
and  he  fhall  have  the  rent  referved  upon  the  firft  leafe  :  but  if 
there  be  attornment,  then  the  reverfion  pafleSf  and  then  will  fbl* 
]gw  fufpenfion  :  and  therefoce  it  wasagreed,  if  a  man  {b)  makes  {h)  i  RoUe93f. 
a  ieafe  for  21  years  rendering  rent,  with  claufe  of  re-entry, 
and  afterwards  the  leffee  makes  a  leafe  to  the  leflbr  for  fix 
years  to  begin  two  years  after,  and  afterwards  the  rent  being 
lawfully  demanded,  is  arrear,  the  leflbr  may  lawfully   re- 
enter and  take  advantage  of  the  condition,  notwithftanding 
the  acceptance  of  the  faid  future  intereft,  and  by  the  f  entry  f  Ctfthisw  260, 
defeat  the  future  intereft  which  was  vefted  in  him  :  if  a  man 
makes  a  feoffment  in  fee  upon  a  (c)  collateral  condition,  and  ^,) ,  Rciie  939. 
afterwards  the  feoffee  re^demifes  the  land  to  the  feoffor,  and  i  Co.  97.  •. 
afterward  the  condition  is  performed,  now  the  re-dlemife  of  J«jft-  Cenr.1^4. 
the  land  being  no  fufpenfion  of  the  condition,   is  op  im-  ?co!i74?î. 
pediment  but  that  ths  feoffor  fhall  ftiall  take  advantage  of  it,  aBrowni,  228. 
and  thereby  deftroy  the  term  which  he  himfelf  has  accepted, 
as  it  is  held  20  £•  4.  19.  a.  8  H.  7. 8.  20  H.  7.  4.    Soin  the  C<Q 2 Roiies 690. 
cafe  at  bar,  the  re-dcmife  in  future  makes  no  fufpenfion  of  the  q^'  y^'*  ^  '®- 
rent,  and  per  confequins  no  furj^enfion  of  the  condition.    5.  Al-  35^.  a.  Cr*Eî/* 
though  it  was  objeâed,  i.  That  (d)  eftoppels  conclude  the  36'  zi*  x4o« 
parties  to  fay  the  truth,  but  cannot  conclude  the  jurors  be-  |°^*  {*^*^^"!* 
CAufe  they  arc  fwora  ad  writaitm  it  li  fuber  pramxffii  di^  0^^0*96.  **   ' 
cendam  :   and  2.  That  eftoppels  ought  to  be  pleaded,  and  i  Leon  206. 
iu  pleading  the  party  ought  in  the  conclufion  of  bis  pleato(/)  d^'^^^'^^'i^ 
rely  upon  theeftoppe),  and  not  demand  judgment  if  aÛion,  Cm.!55!p47m! 
or  make  other  conclufion,  as  it  is  held  in  22  H.  6.  53.  and  for  20.  Hani.  4$^. 
ihefe  rcafons  the  court  (ball  not  give  regard  to  this  cftoppe)  ^^^J^']!'***  w^' 
by.  deed  indented  found  by  the  jurors  :  yet  it  was  rcfolved  in  gô^Lit.  Rrp^* 
this  (^e,   that  this  cftoppcl  being  found  by  verdîâ,    the  27t>273.  Utch. 
court  ought  to  judge  upon  the  whole  fpecial  matter  accord-  **'• 
ing  to  law  :  and  true  it  is,  that  the  jurors  are  fwom  ad  veri^  co  *Lu  22*7.  i. 
die*;  and  therefore  they  tuve  done  well  in  the  cafe  arbar  to  Hob.  207.  îi* 

find  ^^-  "•«•DoO. 
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£nd  the  whole  truth  of  the  cafe,  and  leave  the  judgment  of  it 
to  the  court,  which  upon  the  whole  matter  ought  to  judge 
according  to  law.  And  Wray  C.  J.  faid,  that  it  was  ad- 
{a)  Moor  69/  judged  in  {a)  Pleadal's  Cafe,  in  8  £Hz.  that  becaufe  a  jury  did 
ft  Leon  159.  Co.  not  find  fuch  a  leafe  by  deed  indented  which  took  its  opera- 
e1!' 36^37*  140,  ^^^  ^^^J  ^y  conclufion,  intending  that  they  being  fwom  ad 
jog.  Lit.  Rep.  veritatem  dicendanii  and  that  eltoppels  conclude  the  parties, 
271, 183.  j)ut  not  the  jurors  to  fay  the  truth,  were  therefore  attainted 

Co.  Lit.  22S.  a.  and  had  judgment  accordingly  ;  for  the  Juflices  in  the  fame 
'  cafe  held,  that  the  intereft  of  the  land  as  to  parties  and  privies 

was  in  a  manner  by  fuch  conclufion  bound,  and  no  conclu- 
fion (hall  be  by  fuch  deed  indented  after  the  term  ended,  as 
Wray  Chief  Juftice  held,  j|nd  in  fuch  cafe  the  jury  ought,  if 
they  will  not  f^ind  the  fpecial  matter,  and  leave  it  to  the  judg- 
ment of  the  law,  to  find  **  at  their  peril"  according  to  law. 
Co.  Lit.  2z8.  b.  yijg  for  this  point,  17  E.  3.  6.  18  AiT  2.  22  Aff.  2.  22  AC 
37.  34  E.  3.  Droit  29.  15  E.  3.  Aflife  372,  13  E.  3.  Gar. 
26.  35  AIT.  8.  I  H.  4.  6.  b.  27  H.  8.  22.  Plow.  Com.  515. 
and  many  other  books.     And  upon  good  confideration  of  this 
judgment  and  the  faid  books,  you«  (hall   underftand  and  ob- 
ferve  good  differences,  and  which  opinions  in  the  books  are 
according  to  law,  and  which  not.    .6.  It  was  refolved,  that 
if  a  man  has  land  for  20  years,  and  he  leafes  for  two  years 
rendering  rent,  and  afterwards  grants  his  whole  term  and  in* 
tereft  to  another,  if  the   lefiee  attorns,  the  reverfion  (liall 
pafs  Î  and  if  no  attornment  is  had,  yet  the  intereft  in  rever- 
fion  (hail  pafs,  fo  that  the  grantee  (hall  have  the  land  after  the 
the  two  years  determined  ;  for  the  grant  of  one  (hall  not  be 
(&)Lît.Rep.       tidjudged  void,  if  to  (/»)  any  intent  it  may  take  efTeâ:.     7.  It 
37''  was  refolved  if  lelTee  of  an  houfe  for  20  years,  leafes  part  for 

two  years,  and  afterwards  leafes  the  whole  to  another  for  ten 
years  rendering  rent,  fo  that  this  enures  as  a  leafe  in  reverfion 
for  the  part  in  leafe,  and  a  leafe  in  poffeiTion  for  the  refidue, 
that  the  rent  (hall  ifTuc  out  of  the  whole,  and  the  intereft  of 
the  term,  although  it  is  not  any  eftatc  which  can  be  furrendercd, 
and  although  it  is  joined  with  lanVi  in  poffeflion,  yet  the  rent 
(hall  iflTue  out  of  the  whole  :  upon  which  judgment  Somerford 
brought  a  writ  of  error  upon  the  new  ftatute  upon  the  judg- 
•^^•|7  E'«c»^'  ment,  and  two  errors  were  aifigned,     1.  Becaufe  Rawlyns 
(0  *Sid"f.i73«  ^^  plaintiff"  was  an  {c)  infant,  and  was  admitted  by  guardian. 
Lit.  Rep.  60.      and  no  record  thereof  was  made  as  is  ufed  in  C.  B.  but  only  re- 
Hell.  51.  cited  in  the  count  ;  J.  Rawlins  per  A.  B.  gard*  fuum  ad  hoc  per 

HtttnoVcV.  cur*  fpecialiter  admif,  queritur^  àfc.  2.  The  2d  error  was  af- 
El.  424,  541'  '  figncd  in  the  judgment  itfelf  given  in  B.  R.  As  to  the 
Palm.  295.  firft  error  the  judges  Anderfon  C.  J.  of  C.  B.  Manwood 
Chief  Baron  of  the  Exéhequer,  Periam,  Windhafn,  and 
Rhodes  Juftices,  Clark  and  Uent  Barons  of  the  Exchequer, 
and  of  the  coif,  ordered  the  precedents  in  B.  R.  to  be  fearched, 
for  without  precedents,  prima  facie  it  feemed  to  them,  that 
there  ought  to  be  a  record  made  of  the  faid  admittance 
by  guardian  i  and  on  fearch  of  the  records  in  B.  R.  many 

were 
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were  found  and  (hewed  to  the  Jufticcs,  where  {a)  infants  had  W  i  Sîderf.  17. 
fued  by  guardians  in  the  fame  court,  and  no  record  made  of  j;"-R*P*6o« 
their  admittance  by  guardian,  butfuch  recital  in  the  count  as  17^7.* Huit!  9»"*' 
aforefaic^  :  the  JufUccs  and  Barons  una  voce  in  regard  of  the  P^im.  195.. 
precedents  which  in  this  cafe  make  a  law  in  the  fame  court 
difallowed  the  error,  ahhough  precedents  in  mnuto  numéro 
were  (hewed,  where  record  was  made  of  the  like  admittance 
of  an  infant  in  the  King's  Bench,  as  is  done  in  the  Common 
Pleas.  As  to  thç  error  in  the  judgment,  all  the  faid  points 
often  argued  in  the  King's  Bench,  and  upon  great  delibera- 
tion adjudged,  were  again  argued  before  the  faid  Juftices  and 
Barons  of  the  Exchequer;  and  after  many  arguments  at  the 
bar  and  bench,  all  the  matters  before  refolved  were  from 
point  to  point,  and  for  the  reafons  before  alledged,  affirmed 
by  all  the  faid  Juftices,  and  judgment  given  accordingly. 
Ed.  Coke  and  others  were  of  counfel  with  the  plaintiff,  and 
Glanvii!  Serjeant  and  others  with  the  defendant.  And  this 
was  the  laft  cafe  that  Sir  Thomas  Gawdy  argued,  who  was  a 
moft  reverend  Judge  and  fage  of  the  law,  of  ready  and  pro- 
found judgment,  and  of  venerable  gravity,  prudence,  and 
integrity. 

Nota  reader,  according  to  the  opinion  of  Wray  Chief  Juf-  London's  Cafe, 
tice,  it  was  afterwards  adjudged  in  the  Common  Pleas,  Pafch.  lAnderfon  ».8. 
33  Rfgina  Eiiz.  in  the  cafe  of  one  London,  that  if  a  man  takes  j^l\^ly\  g-^J 
a  leafq  for  years  by  deed  indented  of  bis  own   land,  it  is  no  1  jonei 459X11! 
conclufion  but  during  the  term,  and  after  the  end  of  the  term  ^5?-  37»-  Co- 
the  lefTor  may  enter  or  occupy  the  land,  for  bjr  the  détermina-  E![,*?6**wk. 
tion  of  the  term,  the  eftoppel  is  alfo  determined,  and  then  Cent.  254. 
both  the  parts  of  the  indenture  belong  to  the  JefTor,  as  it  is 
held  38  H.  6.  24.     And  fo  the  law  is  now  refolved  in  a  cafe 
which  was  much  controverted   in  our  books,  14H.  6.  23.  8 
H  4.  58.  3E.4.  14.   8H.6.17.    44  E.  3.  Eftoppel  ID.    43 
E.  3- 17.  21  H.  6.  2    43  E.  3.  Eftoppel  7.    3H.4.6.  12H. 
4.  19.  Litt  156.  (17)  47  AfT  3.    35  AfT.  8.  10  E.  3.  Double 
Plea  8.    The  opinion  of  Haies  and  Montague  in  PI.  Com. 
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Part  IV. 
The  Warden  and  Commonalty  of  Sadlers  Cafe. 
Trin.  30  Elîz,  in  Chancery» 
Motijlrans  de  Droit 

BY  virtue  of  a  writ  of  mandamus  after  the  death  of  Thomas 
Cox,  it  wa$  found  by  inqucft  before  Wolftan  Dixy  Mayor 
of  London»  Efch'eator  of  thefaid  city  iT^unii^anno  28£!iz. 
and  returned  in  the  Chancery,  that  the  faid  Tho.  Cox»  dii 
Mtusfui  was  feifed  in  his  demefneasof  fee,  of  11  mefluages 
and  8  gardens  in  the  pari(h  of  All-Saints  in  London,  and  died 
without  heir,  and  that  they  were  held  of  the  Q^  in  focage  1 
and  the  wardens  and  commonalty  of  Sadlers  in  the  Chancery 
fliewed  their  (a)  right,  that  long  time  before  the  (aid  Ihomas 
Cox  had  any  thing  in  the  faid  mefluages  and  gardens,  one 
Richard  Mylard  was  feifed  of  them  in  his  demeftie  as  of  fee. 
And  being  fo  feifed  bdie  Aug,  anno  15  H.  8.  by  his  will  in  writ- 
ing devifed  the  faid  mefluages  and  gardens  to  the  wardens  and 
commonalty  of  Sadlers  in  fee,  and  died  ;  and  that  they  were 
feifed  until  by  the  faid  Thomas  difleifed,  who  fo  feifed  died 
witliout  heir  :  and  ihewed  the  cudom  of  London,  that  a  citi- 
zen (b)  and  freeman  may  devife  in  mortmain  >  and  averred 
that  the  (aid  II.  Mylard  was  a  citizen  and  freeman  of  London, at 
the  time  of  his  death  :  upon  this  plea  the  Attorney-General  de« 
murred  in  law  ;  and  lizmonjirans  de  droit  in  this  cafe  lay,  or  they 
(hould  be  put  to  their  petition  was  the  great  quedionof  the  caAs  : 
and  this  cafe  on  the  Qi's  part,  and  on  the  parts  of  the  wardens 
and  commonaky  was  often  argued  as  well  in  Can^  as  before  ail 
the  Juftices  of  Kng.  and  Barons  of  the  Exchequer  at  Seij.  Inn 
in  Fleet-ftreet.    And  in  this  cafe  divers  points  were  refolvcd. 

By   record   judicial,     as 
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2.  Minlfterial  on  oath,    as 

office. 

■  3.  Or  by  conveyance  of  re* 
I  cord  by  aflent  as  fine,  deed  in- 
vrolled,  &c. 

As  alienation  In  mortmain, 
purchafe  by  alien  born,  the 
King's  villain,  efcheat  by  death 
without  heir,  &c.  and  this 
found  by  record  roinifterial, 
as  before  the  Efcheator  or  other 
^officer. 


{When  land  comes  to  the 
King  by  efcheat  or  other  mat- 
ter of  faû,  and  the  King's  of- 
ficers put  it  in  char^  in  the 
Exchequer  without  office.    . 
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And  it  was  refolved  that  in  all  tbefc  cafes,  at  the  common 
hvff  when  the  King  was  feifed  of  any  eftate  of  inheritance 
or  freehold  by  any  matter  of  record,  be  his  title  by  matter  of 
record  judicial  or  minifterial,  or  by  conveyance  of  record, 
or  by  matter  in  fa£t.  and  found  by  office  of  record,  be  who 
has  right  could  not  by  the  common  law  have  any  ttaverfe 
upon  which  he  was  to  have  amoveas  manum,  but  was  put  to  ^  ^^  ^^^^ 
his  '*  petition  of  right''  (in  nature  of  his  real  a£Uon  which  iRoiL  Rep.  9$* 
he  could  not  have  againd  the  iCing,  becaufe  the  King  by  his 
writ  cannot  command  himfelf  )  to  be  reftored  to  his  freehold» 
and  inheritance,  4H.  6.  I2*  24  E.  3.  23.  i  H.  7.  3.  4  E.  4. 
21.  b.  9  £.  4.  52.     But  at  the  common  law  the  party  grieved 
might  in  fome  cafe  have  his  mQnJirans  de  drêit  where  the  King 
was  (o  entitled^  and  in  fome  cafe  not»  when  the  King's  title 
was  by  matter  in  fa£l,  as  by  reafbn  of  purchafe  by  an  alien 
born,  or  the  King's  villain,    or  for  alienation  in  mortmain^ 
or   by  death  of  the  King's  tenant  without  beir,  &c.  in  all 
thefc  and  the  like  cafes,  it  office  be  fojimd  for  the  king,  and 
in  the  fame  office  the  title  or  intereft  of  the  party  be  found» 
there  the  party  grieved  might  at  the  common  law  have  his     . 
monjlrans  de  drott^  becaufe  his  title  appears  by  tbc  fame  record, 
whereby  the  King  is  intitled  ;  as  if  a  diflë(b(  aliens  in  mort^ 
main,  or  to  an  alien  bom,  or  to  the  Kin|;'s  villain,  or  dies 
without  heir,  the  land  being  held  of  the  King  and  all  the 
fpecial  matter  is  found  by  office,  ft*  the  diffeifin  and  the 
alienation,  or  the  death  without  heir,  in  all  thefe  cafes  the 
party  grieved  (hould  have  vrnifirani  de  droit  at  common  law  ; 
and  fo  are  the  books  to  l>e  intended  in  9  E.  4.  5 1 .  &  1 3  £.  4, 
8.  a.  4E.  4.  21.  33  £•  3-  Traverfe  36.  It  was  found  by  office 
that  T.  by  licence  of  the  King  did  marry  the  King's  neif,  and 
that  certain  lands  defcended  to  the  fame  neif,  which  her  huf- 
band  aliened  without  the  King's  licence  (his  wife  being  the 
King's  neif]  to  another^  and  for  this  caufe  the  land  was  feif- 
ed  ;  whereupon  the  alienee  came  into  the  Chancery  and  (hevi^ 
ed  all  his  cafe  which  was  found  by  the  oS^jty  and  becaufe  the 
whole  truth  of  the  cafe,  fc.  The  King's  neif,  married  by  his 
licence;  2.  The  defcent  to  the  neif  after  the  coverture  a|>« 
peared  in  the  office;  it  was  awarded,  that  for  this  caufe  the 
the  hufband  might  hold  by  the  (a)  courtefy,  and  by  his  aliéna*  (^^  r  Leog.  ^7. 
tion  put  the  wife  to  her  aâion,  aud  thereupon  by  award  the  Co.  Lit.  30.  b. 
alienee  had  reûitutkua  :  by  which  cafe  it  appears  ;  fixft  that  G®*<**'  »9- 
the  woman  being  married  by  the  King's  licence,  is  enfranchif- 
ed  (h)  at  leail  during  the  coverture,  for  if  ihe  fliould  remaiin  \)>)  Co.  Ur. 
neif,  then  the  hufb.  (hould  not  be  tenant  by  the  courtefv;  for  3°-  \^^1\ 
when  the  K's  title,  and  the  titleofafuhj«â:concur  in  the  Degin-  s?Jâ.  140?». 
ning,  theK's  title  (hall  be  (r)  preferred» as  Wefton  holds,Plew.  4  Ed.  4.  25  per 
Com:  263.  b.  2.  That  when  the  whole  truth  of  tbc  cafe  ajpcars  ^'."c^jjij       . 
in  the  office,  that  there  was  monjirans  de  drMt  at  tbc   coni-  5  co  "ii^  If 
mon  law:  foif  land  wa$  conveyed  to  the  King  upon  con-  Hard. 24. 

dition. 
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ditiorif  If  the  perFormance  of  the  condition  be  of  I'ecord,  as 
if  the  condition  be  to  Itvy  a  fine  of  other  land  to  the  Kingr 
or  to  make  a  recognizance  to  the  King  in  any  court  of  record, 
or  other  like  conditions  which  are  to  be  petformed  of  record  ; 
he  who  has  performed  the  condition  may  have  his  monjhant 
dt  irait  at  the  commbn  law,  for  his  title  appears  of  record, 
and  there  is  no  record  which  abfolutely  entitles  the  King  ; 
but  if  the  performance  of  the  condition  be  not  on  record,  then 
if  the  performance  of  the  condition'be  found  by  office,  he  Oiall 
«Rolle  215.  have  monjirans  de  droit  by  the  common  law,  vidi  Plow.  Com. 
Hard.  13.  229.  But  ill  thc  fame  cale,  if  the  office  finds  only  title  for  the 

King)  and  omits  the  right  or  title  of  the  party,  although  ail 
the  words  of  the  office  are  true,  yet  by  the  common  law  he 
cannot  have  tnonftrans  di  droits  but  for  the  reafon  aforefaid  he 
Br.  Livery,  &c.  was  put  to  his  petition,  and  therewith'  agrees  Piers  Partifield's 
42.  Br.  Office  cafç  in  29  Afll  p.  31.  it  was  found  by  force  of  a  writ  of  dian 
Antca^^c.ij.  chxuftt  exinnrum^  that  one  held  certain  lands  of  thc  King  in 
London  and  died  feifed  without  heir,  wherefore  the  King  gave 
the  lands  by  his  letters  patent  to  Piers  Partifield  for  bis  life, 
who  fued  a  writ  to  the  Mayor  of  London  to  put  him  in  fexGn» 
and  thereupon  nothing  was  done,  for  which  caufe  be  fued 
ficut  aliasy  vel  taufam  nobis  ftgnlfictSy  upon  which  writ  the 
Mayor  returned,  that  the  King's  fame  tenant,  by  his  will  in 
writing  and  enrolled  before  the  Mayor,  devifcd  the  land  to 
his  wife  for  life,  and  that  (he  or  her  executors  fliould  feM  the 
reverfion  for  his  foul,  and  that  the  wife  and  John  Digle  her 
now  hufband  were  in  by  the  faid  dcvife,  w  hercfore  he  could 
not  make  livery  ;  and  afterwards  P.  Partifield  by  force  of  the 
King's  patent  entered';  whereupon  John  Digle  and  his  wife 
fued  a  Scire  facias  againil  Piers  P.  if  he  could  fay  any  thing 
Ivhcreforc  they  (hould  not  be  reftbrcd.  Piers  P.  demanded 
judgment  of  thc  writ  for  two  reafons  :  i.  Becaufc  he  held  but 
for  life,  the  reverfion  to  the  King,  in  which  cafe,  fuit  (liould 
be  made  again  ft  the  K.  2.  Since  an  office  was  found  for  the 
Kingheihould  not  have  this  fuit  before  that  upon  his  petition 
an  office  be  found  as  it  ought  to  be  intended  for  him,  ami  fo 
before  he  is  admitted  to  (hew  his  right,  he  ought  to  have  his 
right  as  well  found  by  office,  as  the  King's  title  was  found  by. 
office,  for  that  haquahjus:  to  which  it  wasanfwered:  1. 
That  fincë  they  were  feifed  of  the  freehold,  that  they  were  not 
to'be  oufted  without  fuit.  2.  That  agatnft  the  King,  petition 
could  not  be  fued,  becaufe  Piers  was  tenant  of  the  freehold.  3. 
That  this  matter  returned  by  the  Mayor,  &c.  fliould  ferve  for  an 
office,  but  for  the  office  the  reverfe  of  the  matter  was  not  found  j 
which  is  as  much  as  to  fiiy,  that  the  whole  matter  found  by 
the  office  was  true,  Jdl,  that  the  tenant  held  the  land  of 
the  King  and  died  without  heir,  and  by  thc  faid  dcvife  it 
was  confeifed  and  avoided.    And  to  decide  thefe  quefticns, 
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sjl  the  Julllces  of  England  were  aflembled  in  the  Chancery  ; 
and  by  the  award  of  all  the  Juftices  the  writ  was  abated,  be<  > 
caufe  no  office  was  found  for  John  Digle  and  his  wife,  and 
they  wefe  direfted  to  fuc  to  the  K.  (fi.  by  petition)  for  an 
office  which  might  ferre  them.     Out  of  which  award  of  all 
the  Juftices  I  obferve  thefe  things  :  firft,  that  at  common  law 
when  by  office  'the  King  was  feifed  of  an  eftate  of  freehold^ 
although  all  the  points  of  the  office  were  true,  yet  the  party 
grieved  was  put  to  his  petition  in  nature  of  his  real  aâion,  un- 
lefs  his  title  was  found  by  the  office.    2.  That  a  petition  lies  to 
the  King  although  he  has  departed  with  the  freehold.  3.  That 
forafmuch  as  the  K's  title  is  found  by  inqueft  of  office  upon 
oath,  the  title  of  the  fubjeâ  ought  to  appear  by  record  of  as 
high  nature,  if.  by  like  idqueft  of  office  upon  oath,  and  not  by 
the  return  ot  the  MayQrj   which  although  itis  of  record,  yec 
it  is  not  of  fo  high  and  great  regard  fn  law  as  the  office  found 
by  oath  :  fo  nota^  judicial  records,  as  attainders  and  judgments, 
are  preferred  before  miniflerial  records,  as  inquifitions,  and  «^'^"g'^'d; 
offices  before  Efchcator,  and  they  alfo  being  found  in  courfc  of  ^^^^^  ^['  ^  ^* 
lawful  proceeding  by  oath  before  returns,  or  conveyances  of  Refeîfer  (iroRegs 
record,  as  hereafter  more  fully  appears  to  you  in  this  cafe.  And  aS;  Br.  Scire 
in  30  Air.  pi.  28.  by  diem  clauftt  ti^tremum  it  was  found,  that  J.  J^^j  ^!°i,^* 
held  of  the  K.  and  that  M.  was  his  daughter  and  heir,  who  PoÂe»  56.  Ji. 
was  of  full  age  and  had  livery  •,  and  by  another  office  it  was 
found,  that  the  (âme  J.  had  another  daughter  K.  who  was  yet 
within  age,  by  which  a  Stin  facias  ifTued  againft  the  faid  M. 
and  her  hufband,  &c.  whofaid,  that  the  land  was  given  to  J. 
and  to  his  firft  wife,  mother  of  M.  in  tail,  and  that  K.  was 
the  iflue  of  another  wife,  and  fo  M.  fole  heir.    But  by  award  co.Ut  77.  b; 
of  the  whole  council  (fc.  the  Juftices,  who  are  as  to  admini-. 
ftrationofjuftice  called  in  law  the  council)  all  the  land  was    . 
feifed  into  the  K's  hands,  becaufe  the  tail  was  not  found  by 
any  office,  but  only  that  M.  was  general  heir,  fo  at  the  com- 
mon law,  if  the  King  by  falfe  office-  was  poffefled  of  the 
cuftody  or  intereft  in  any  land  by  reafon  of  ward,  or  ideocy, 
or  alienation  without  licence,  or  the  likej  in  fuch  cafes,  al- 
though the  King  was  not  entitled  to  a  frecl)o!d,  but  to  a 
chattel  real,  and  by  falfe  office  only,  yet  the  party  grieved 
could  nothaveatraverfe,  and  thereupon  to  h^vcAmov^  manum^ 
but  was  put  to  his  petition  by  the  common  law  ;  and  therewith 
agrees  the  book  in  1 7  £.  3. 1 1 .  a.  b.    But  yet  as  well  a  traverfe 
as  a  monftr*  de  drok  was  at  the  com.  law,  as  well  concerning 
freehold  and  inheritance,    as  chattels  real,    for  in  all  cafes 
when  by  the  office  land  is  not  in  the  K's  hands,  nor  the  K. 
Vol.  II.  X  thereby 
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thereby  in  pofleflion,  but  the  K.  by  the  office  is  only  entitled 

to  an  a£lion,  and  cannot  make  a  feifure  without  fuit,  there, 

in    a    Scire  fac'iai    brought  by  the  King  in  the  nature  of 

fuch  aûion  to  which  he  is  entitled,  the  party  may  upon  the 

Vaugb.  62.  ^aid  Scire  facias  appear,  and  travel  fe  the  office  at  the  common 

law,  for  the  party  is  in  poiTeffion»  and  upon  the  matter  found 

for  him    (hall  not  have   any  Amweas  manum^  becaufe  by  the 

office  nothfng  was  in  the  KIs  hands,  but  the  K.  {ball  be  barr* 

edof  his  aflion.     And  therefore  if  it  is  found  by  office  that 

(tf)  Kriw.  the  King's  tenant  has  (a)  ceafed  for  two  years  ;  or  that  the 

^Co  c6*b^  **'  K's  tenant  for  life,  or  vears  has  committed  waftc,  orthat  his 

Scamf.Viarr.       tenant  by  knight's  fervice  has  made  a  feoffment  by  collufion^ 

55.  a.  b.  >Co.     in  thcfe  cafes  the  King  is  put  to  his  Scire  facias  againft  the 

**'  •*  tenant,  açd  in   all   thefe  cafes  the  tenant  in  the  Scire  facias 

might  traverfe  the  ceffirr»  wafteand  coHufion  at  the  common 

(&)  Br.  SeîrcFsc'  law,  and  there\^ith   agree  the  books  in    14 (^)  H.  7. 23.  a.  Be 

i2z.Stoin/.Pf«r.  25.  a.  (r)  15H.  7.  6.  b»  &  12H.  7.  2l^b.   ft  appears  alio  by  a 

?/y»tamr.  Prar.  ^*°^  before  any  ftatutc  made  which   gives  traverfe,  or  mùn- 

55.  b.  9  Co.        firans  de  droits    [d)  30  Aff.  28.     32  E.  3.  Scire  facias  106.   32 

I5.  b.  96.  K  '      E.  3.  Fitz.  Traverfe  38.  {e)  50  Aff.  2.    it  was  found  by  office 

tlb^f^^JXz.  ^^^^  W*  ^^^  ^'^  tenant  in  capite  died,  and  that  the  tenancy  de- 

Br.  cfficc  Ante»  fccnifcd  to  R.  his  fon  and  heir  who  is  a  (Jool  and  ideot  from 

ai.  »-.  Rercjfrr    his  birth,  and  that  N.  was  terre-tenant,  againft  whom  a  Scire 

sdr^fac'Vio^''  /''^'^^  *^^^^'  ^f  ^^  ^^"'^  ^"*y  anything  that  the  land  Ihoirfd  not 

Co.  Lit.  77.  b!     be  feifed  into  the  King's  hands,  who  came  and  pleaded  that 

(e)  Br,  Aliénât,  (his  R.  after  the  death  of  W.  releafed  to  one  F.  then  tenant,  all 
14  Br.  iieot  2.  jj^ç  J.J  r  ^  ^^^  ^.j^Q  enfeoffed  him,  at  which  time  R.  was  of 
Offtce  22.  Br.  good  memory  ;  and  traverled  the  pomt  of  the  office^//,  wiih- 
o<ficerdev»nt24.  eu£  that,  that  Richard  was  a  fool  from  his  birth,  for  it  wouM 
Br  Fcpffmemde  ^^  '^^  ^^^^  ^°  award  a  Scire  facias  to  know  if  he  can  fay  any 
&c.  63.  thing,  &c.  and  when  he  comes  that  he  (hould  plead  nothing  : 

but  if  the  ofHce  finds  no  other  in  ppffeffion  but  the  ideot, 
thereby  the  K.  is  in  poffeffion,  then  he  who  in  truth  was  terre- 
tenant  and  is  outtcd  by  the  office,  cannot  traverfe  ihe  office  to 
have  Amoveas  rnanum^  becaufe  it  doth  not  appear  by  the  office, 
that  he  was  tenant  at  the  time  of  the  office,  but  is  put  to  his 
petition  :  but  forafmuch  as  in  cafe  when  the  K.  was  in  poffef- 
fion by  the  office,  or  might  fcifc  without  fuit,  there  the  party 
was  put  to  his  petition,  which  fuît  was  tedious,  and  of  great 
delay  atvd  charges  to  the  party  grieved,  for  his  relief  was  the 

(f)  Kelw.  17S.  ftat.  of  'f)  34  È  3.  cap.  14.  made,  by  which  it  is  ena£ted,  that 
pi.  n.  4  h.  4.  where  lands  or  tenements  are  feifed  into  the  K*s  hands  by  of- 
a I.  b.  Br.  Fett.    g     ^j-  ^^^  efchcator,  containing  that  the  K*s  tenant  made  therc- 

tionzS.  Br.  Ira-       ^    ..  .  •  i  .t      ix,    ,V  ^  r      \  •  x^  x 

vcrfe  33.  F««.  of  alienation  without  the  K  s  licence,  &c.  out  of  which  words 
Tr-verie  5.  '  divert  things  are  to  be  abferved  :  i. where  it  is  faid,  where  lands 
c  ^'°i*  5!^*  t  or  tenem.  are  feifed  into  the  K's  hands,  8cc.  it  thereby  appears 
Moor  659.  that  the  mnchief  was,   where  the  lands  or  tenem.  were  feilea 

into  the  K's  hands  by  the  office,   for  it  was  not  any  mifchief 
as  has  been  faid,  where  the  K.  was  entitled  but  to   the  a£Uon, 
for  there  was  traverfe  at  the  common  law.  2.  That  this  aâ  ex- 
tends 
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tends  only  where  the  K.  was  entitled  bv  office  only^for  the  word> 
are,  •*  fcifed  into  the  Kinjç's  hands  by  office  of  the  efcheator." 
3.  That  this  TiSt  extends  only  tp  the  cafe  of  alienation  without 
licence,and  to  the  cafe  of  ward.  But  three  things  were  grievous 
to  the  people  which  were  not  remedied  by  this  au,     i.  That  KHw.  178.  b. 
no  office  was  within  the  purview  of  this  aft,  but  only  office  J^olirR«p- 
found  virtute  brevisy  or  commijjionis  ;  for  the  words  arc  (taken  by  351. 
the  K/s  commandment)  fo  thatan  office  found  virtuiecffiiU^WTis 
out  of  this  a£l.     2.  That  the  faid  aâ»  as  appears  before  extends 
only  to  the  faid  two  cafes  of  alienation,   without  licence  and 
of  ward.     3.  That  die  faid  aâ  extends  to  a  traverfe  only,  and 
not  to  msnjirans  de  droits  by  which   although   on  the  traverfe 
the  iffue  was  found  for  the  plaintiff,  yet  the  Judges  could  not 
proceed  to  judgment  without  a  writ  De  procedendo  ad  judic\ 
which  were  great  and  grievous  mifchiefs';  for  remedy  of  which 
another  (lat.  was  made»  anno  36  E.  3.  cap.  13.  for  the  griev-' 
ous  complaints  which  the  King  had  heard  from  his  people  of 
his  Efcheators,  &c.     He  willed  and  ordained,  with  the  afi'ent 
aforefaid,  that  lands  feifed  into  the  King's  hands  for  caufe  of 
Ward,  be  fafely  kept  without  wade,  &c.  So  of  other  lands  feif- 
ed into  the  King's  hands  by  inqueft  of  office  taken  before 
Efcheators,  which  words  are  general,     i .  As  to  the  matter,  for 
they  are  not  retrained  to  the  two  things,  fi.  alienation  without 
licence,  and  ward  mentioned  in  the  former  act.     2,  As  to  the 
office,  for  they  extend  as  well  to  offices  found  virtute  brevis^ 
ftvi  commiffiûnisj  to  which  only  the  former  aâ  extended j  as  to 
offices  found  virtute  officii.    And  as  to  the  great  objeâion 
which  was  made,  that  forafmuch  as  the  words  of  the  aâ  are, 
that  the  Efcheator  (hall  fend  the  inqueft  into  the  Chancery 
within  the  month,  &c.  that  it  ought  to  be  intended  of  an  office 
found  virtute  hrevisy  five  commijjionis^  becaufe  no  office  found 
before  the  Efcheator  virtute  officii^  could  by  the  law  be  return- 
ed into  the  Chancery,  but  only  into  the  Exchequer,  as  it  is  faid 
in  4  E.  4.  24.  a.  &  Sumf.  Prxrog.  70.  b.  To  that  it  was  an- 
fwered  and  refolved,  upon  (hewing  of  infinite  precedents  in  all 
.  ages,  that  fuch  offices  had  been  returned  by  the  Efcheator  as 
well  into  the  Chancery,  {a)  as  into  the  Exchequer,  and  the  (^)  i  Co.  42.  b. 
Efcheator  had  elcâion  to  returft  it  into  which  of  the  courts  he  S»^'^- ^^"0M»6. 
would,  for  he  is  attendant  to  both  courts,    and  both  are  the  KcUr.'n^lt. 
King's  courts  :  then  the  fbtute  goes  further,  *<  and  be  heard  Uy  ae  Gjidt  8. 
**  without  delay  to  traverfe  the  office,"    (whicli  words,  -as  to  Liveric»a5. 
the  matter  and  manner  of  the  office,  are  general,  fo  that  by  thefe  ^'^^  '*'' 
branches,  the  two  firft  of  the  faid  defe£ls  were  remedied)  *'  or 
•*  otherwife  to  (liew  his  right,  &c.'*  by  which  the  monji*  de  droit 
was  given  to  make  a  final  difcufion  without  attending  other  com- 
mandment,by  which  words  they  flnll  proceed  to  judgment  with- 
out any  procedendo  ;  and  fo  all  the  faid  mifchiefs  were  remedied. 
But  it  was  refolved,  that  this  ^Ct  doth  not  extend  to  any  ju- 
dicial  record,  ^s  attainder,    or  recovery,    but   only    when 
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nothing  appears  of  record  for  the  King  but  only  the  offices 
and  therein  the  makers  of  the  aâ  had  great  reafon,  for  in  cafc 
of  attainder  and   office,  the  King  k  entitled  by  {a)  double 
matter  of  record,  wherefore  the  party  grieved  ought  to  avoid 
k  by  double  matter  of  record,  and  not  by  fingle  traverfe,  or 
mtnflrans  dt  droit  \  for  it  was  faid,  nihil  tarn  (b)  cmveeittu  tft 
natwrali  ajuitati,  unumquodque  dijfolvi  eo  iigcmint  quo  ligatum  eft^ 
and  therefore  he  (hall  be  put  to  his  petition,  upon  which  he 
(hall  have  an  oiBce  found  containing  his  title  of  record,  which 
is  required  by  thejuftice  of  the  law,  becaufethe  King^s  tide 
commences  by  record,  and  thereupon  the  party  grieved  (hall 
traverfe  the  King's  title  found  by  the  office,  or  (iiew  his  right, 
and  confcfs  and  avoid  it  ;  and  it  upon  the  traverfe,  or  monjf  it 
droits  it  is  found  for  him,  or  the  King's  Attorney  confelfes  it, 
*  then  he  (hall  hvitAmtn}  man^^  for  he  has  anfwerodand  fatis- 
(led  double  matter  of  record  with  double  matter  of  record  ; 
vide  1 1  H.  4.  52.  b.    Another  reafon  was  when  the  I^ing  is  in 
by  force  of  a  title  by  judicial  nutter  of  record,  as  by  attainder 
or  recovery,  (r)  there,  for  the  eftimation  and  credit  which  the 
law  gives  to  judicial  records,  the  party  is  put  to  his  petition  r 
thefe  refblutions  of  the  Jufiices  in  this  cafe  agree  with  our 
books.     I.  That  the  ftatute  of  [d)  36  E.  3.  extends  to  other 
cafes,  than  to  the  cafe  of  alienation  without  licence  and  ward, 
which  are  mentioned  in  the  aâof  {e)  34  £.  3.  there  are  divers 
cafes  agreed  in  our  books  \  and  therefore  43  AiT.  28.  it  was 
found  by  office  returned  into  Chancery,  that  one  W.  of  (f) 
Herlington,  who  was  feifed  of  certain  lands  in  the  county  of 
York,  was    aiding  to  Guilbert  de  M.  who  was  the  King's 
enemy,  whereby  the  lands  were  feifed  into  the  King's  hands, 
and  thereupon  came  W.  into  Chancery,  and  traverfed   the 
office,  and  it  was  found  for  him,  and  he  had  reftitution  by 
judgment  of  the  court,  which  fpecial  cafe*  is  not  mentioned 
Ttx\  the  n(fb  of  34  E.  3.  but  is  included  within  the  general  words 
of  36  £.  3.  Cave  leSior^  for  at  this  day  although  a  man  is  aiding 
to  the  King's  enemies,  or  is  killed  in  open  rebellion  againft 
the  King,  he  (hall  not  (g)  forfeit  his  lands  nor  his  goods  ;  but 
if  the  Chief  Jnfticeof  the  King's  Bench  (who  isuipreme(À) 
coroner  of  all  England)  in  perfon  upon  the  view  of  the  body 
of  him  killed  in  open  rebellion  makes  a  record  of  it  and  re- 
turns it  into  the  King's  Bench,  he  fliall  forfeit  his  lands  and 
goods, as  it  wasdone  and  refolved  in  the  timeof  H.  y.by  Fineux, 
C.J.f^ide  8E.3.38.  7H.4.47.andin  2H.4.  (i)  10. b.  Sir 
Tho.  Talbot's  cafe  :  the  poflcffions  of  a  Prior  alien  were  feifed 
into  the  King's  hands  for  certain  caufe,'and  afterwards  the 
King  made  livery  thereof,  &c.  and  after  livery,  the  King  by 
writ  out  of  the  Chancery  had  take  them  again  into  his  hands 
by  this  word  refumpfimus^  and  committed  ihem  to  one  Tut- 
bury }   and  now  came  the  executors  of  tbc  laid  Sir  Tho- 
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fnas,  who  had  a  terra  for  years  in  the  faid  pofTcQIons,  and  m 
the  Chancery  exhibited  their  traverfey  and  had  a  Scire  facias 
agaiaft  the  faid  Tutbturyt  and  there  Skrene  for  the  defendant 
demanded  judgilient  of  the  writ»  for  where  the  King  fcifes  for 
caufe,  a  man  may  havea  traverfe  to  the  caufe,  and  anfwer  to 
it  by  the  (latute,  meaning  the  faid  aâ  of  36  E.  3  for  this  cafe 
of  prior  alien  was  not  within  the  faid  aâ:  of  34  £•  3*    But 
where  the  King  feifcs  into  bis  hands,  and  determines  nocaufç 
wherefore  in  certain,  he  ought  to  fue  to  the  King  by  petition, 
quod  fuit  cùnciffum  by  the  Jufiices  aiTembled  together  for  this 
purpofe  in  the  Chancery.  NHa  reader,  it  thereby  appears,  that 
a  termor  may  have  a  traverfe  in  that  cafe  by  the  ftatute  of  36 
E.  3.     But  it  wasobjeâed,  that  neither  the  flat  of  34  (tf)  w  54 £,30.14. 
£.  3.  nor  tbe  âat.of  36  (^)  E.  3.  extended  to  the  cafe  at  bar,  (^)3ôk.3.c.i3'. 
faecaufe  in  this- cafe  the  King  was  intitled  to  the  freehold  and 
inheritance,  and  the  faid  aâ;s  give  ren^dy  only  when  the  King 
is  entitled  to  a  chattel,  as  ward  or  alienation  without  licence, 
&c.  To  which  it  was  anfwered  and  refolved,   that  the  au  of 
36  £.  3.  extends  generally  to  lands  feifed,  &c.  by  office,. which 
is  a  beneficial  law  made  in  advancement  and  for  execution  of 
juftice  and   right,  without  grievous  and  tedious  delay,  and 
therefore  ihall  be  taken  as  generally  according  to  the  letter 
and  intent  of  theaâ,  and  with  this  refolution   in  this  point 
*  agr^e  the  books  13  E.  (0  4. 8.  a.  4  E.  4.  22.  b.  Lord  Hunger-  ^'^offilT''* 
ford's  cafe,  3  H  7.  20.  Lord  Grciftock's  cafe.  49  E- 3- 16.  a.  FitaTr^avî'ç. 
b.  Ifabel  {d)  Goodcheap's  cafe,   &  19  R.  2.  Travers  37.  and  (^)  a  Co.53.a.b. 
fo  the  qumre  in  Stamf  Prarog'  6l.  well  refolved  j  and  tbe  book  J^u  Vc^"  ^' 
in  8  H.  5.  Traverfe  47.  is  to  be  intended  at  the  common  law  coib.Xi"^' 
before  the  faid  aéè  :  it  was  alfo  r^olvcd,  that  when  the  King's  Cr.  Eiiz.  640. 
tenant  feifed  of  lands  in  fee  dies  without  heir,  that  tbe  fee  {e)  ^J*  p^^^^*'  3»i 
and  freehold  is  immediately  after  his  death,   and  before  office  p^tle.  olliV  8*. 
found  thereof,  caft  upon  the  King  ;  for  in  fuch  cafe  it  ought  Piowd.  259.  a. 
'to  be  in  fome  perfon,  and  if  any  perfon  enters  into  the  land  S'^d"*^^' 
and  takes  any  of  the  profits,  an  information  of  intrufion   for  sw\n!b!l*^^y 
the  King  may  be  preferred  againft  him  before  office  or   fei-  i  Roil.  Rcp.35r. 
furc  ;  for  the  K.  immediately  by  the  death  is  in  a£lual  poflef-  ^x'^"cô'^'''b' 
fion,  and  has  not  only  a  freehold  in  law,  as  a  common  perfon,  oco?9s^b'^6  a! 
in  fuch  cafe  has  ;  and  as  to  that,  this  difference  was  taken  and  Piovd.  229.  b.  ' 
agreed;  when  the  King's  tenant  dies  in  poffcffion  without  ^^l,^^^'"^^^' 
heir,  fo  that  in  fuch  Cî3e  p^Jfeffio  eji  vatua^  and  in   nobody,  codb/jii?^' 
there  the  law  will  adjudge  the  K.  (in  whom  no  lachefs  (hall  i  Jones  71,* 
be  reckoned)  in  aâual  poflcffion  immediately  ;  but  when  an-  S^»"-  "874 
other  is  in  feifin  and  pofleffion  at  the  time  of  the  tfcheat,  fo  1^.  OfficeAntea 
that  poffif  plena  eft  (f)  ^  mn  vac\  there  the  K.  (hall  not  be  ad-  17, 34. 
judged  in  poflcffion  till  this  feifin  and  poflcffion  is  removed  as  «..  »j «10^.9 r. 
if  the  K's  tenant  is  {g)  -difleifcd  and  dies  without  heir  ;  or  if  ^^^ot%i.^'^^* 
an  alien  born  or  them's  villain,  or  the  alienee  in  mortmain  is  Hard:  14. 
difleifcd  and  all  this  is  found  by  office  in  thefe  cafes  thtf  K,  (f)  "'''^.  14. 
fliall  not  be  in  poflcffion  till  the  poflcffion  and  feifin  t)f  ^^^  "*"*'  '^ 
the  terre-tenant  is  lemoved  \  hut  if  laud  defcends  to  the  K. 
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after  the  death  of  his  father,  or.  any  other  collateral  anceftor, 
the  King  (hall  be  immediately  in  pofieffion  before  entry  or 
feifure  :  fo  if  the  King  makes  a  leafe  for  life,  or  a  gift  in  uil» 
and  the  leflee  dies,  or  the  donee  dies  without  iflue,  in  this  cafe 
the  poiTeiTion  (hall  be  aâually  in  the  King^  without  any  entry 
or  feifure,  and  therewith  agrees  («yçH.  7.  2.  b.  and  there  it  is 
cxprefly,  faid,  that  when  no  man  is  in  poiTefiion,  it  (hall  be 
adjudged  in  the  King,  according  to  his  title  ;  and  fo  the 
doubt  which  Stamford  makes,  Prasrog.  53.  b.  well  refolded  : 
but  it  was  hereupon  ftrongly  urged  by  one  of'  the  Jufttces^ 
that  in  the  principal  cafe  the  Company  of  Sadlers  (hould  be 
put  to  their  petition,forinafmuch  as  immediately  after  Cox  was 
^ead  without  heir,  the'poiTeflion  was  actually  In  the  Queep  ; 
then  before  office  found  they  were  put  to  their  petition,  for 
the  a£fc  of  36  E.  3.  extends  only  in  cafe  where  an  office  is 
found,  for  that  is  the  record  traverfable  by  the  ftatute  $  and 
therefore  he  faid,  if  a  difleifor  conveys  the  land  to  -the  King, 
in  that  cafe  the  diiTeifee  was  put  to  his  petition  by  the  com- 
mon law,  and  therewith  agree  22  E.  3. 5  24  E.  3.  23.  4  E. 
4.  22.  and  that  is  not  remedied  by  the  Ëiid  aâ  ;  although  the 
King  is  entitled  by  a  record,  yet  it  is  not  a  record  traverfable 
by  the  faid  zQt  :  fo  he  faid  when  Richard  Duke  of  York,  fa- 
ther  of  King  Edw.  4.  difleifed  one  and  died  fetfed,  and  it  de- 
fcended  to  King  £dw.  4,  now  the  defleifee  was  put  to  his  pe- 
tition ;  and  therefore,  although  the  defcent  was  afterwards 
found  by  office,  and  although  the  King  was  entitled  by  office, 
and  fingle  matter  of  record  only,  yet  he  was  put  to  his  peti- 
tion, and  was  not  remedied  by  the  faid  aâ,  as  appears  in  9 
E,  •  4.  51.  b.  2.  It  wa«  objcfted,  that  the  ftatute  of  26  E* 
3.  cap.  13  extends  only  in  cafe  where  one  is  put  out  of  pof- 
ieffion by  the  office,  as  Stamf.  conceives,  Praerog.  6r.  a.  But 
in  this  cafe  the  Company  of  Sadlers  was  not  put  out  of  pofief- 
fion by  the  office,  but  by  the  difleifm  made  by  Cox  to  them, 
and  therefore  this  cafe  was  not  remedied  by  the  faid  aâ.  3ut 
as  to  that  it  was  anfwered  and  refolved,  that  it  is  a  maxim  in 
law,  that  when  one  common  perfon  againft  another  common 
perfon  is  put  to  his  real  aâion,  in  fuch  cafe  he  (hall  be  put  to 
his  petition,  {B)  which  is  in  lieu  of  bis  real  aôion,  againft  the 
King,  t'aide  7  H.  4.  33.  9  H.  4.  5.  and  therefore  there  is  a 
great  difference  between  the  cafes  which  have  been  put,and  the 
cafe  at  bar  \  for,  i.As  to  the  faid  cafe  were  land  defcends  to  the 
King  from  his  anceftor,  by  this  defcent  the  entry  of  the  dif- 
fcifce  is  toiled,  if  it  was  in  the  cafe  of  a  common  perfon,  and 
therefore  in  the  cafe  of  the  King  he  fliall  be  put  to  his  peti«> 
tion  :  but  in  cafe  of,  efcheat,  when  a  difleifor  dies  without 
heir,  if  it  was  in  the  cafe  of  a  common-  perfon,  the  entry  of 
the  difTeifee  was  not  tolled,  but  he  might  enter  upon  the  lord 
by  efcheat;  and  although  it  (hould  be  admitted,  that  in  the 
cafe  at  bar,  the  Company  of  Sadlers  could  not  have  their 
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monftransdi  droit  before  office  found,  and  that  it  fliould  remam 
at  (he  common  law  not  remedied  by  the  (aid  aâ  of  36  E.  3, 
yet  when  office  is  found,  it  has  relation  to  the  time  of  the 
death  of  the  tenant  without  heir,  and  now  the  ftatute  of  36 
E.  3.  extends  to  it  ;  and  if  it  (hould  bcalfo  admitted,  that  the  3^  E-  .?•  "?•  ^3- 
cafe  when  a  diflcifor  conveys  hnd  to  the  King,  that  that  re-  9  Co.  1*9.  b. 
mains  not  remedied  by  the  faid  aâ  of  36  £•  3.  becaufe  there 
is  no  writ  travcrfable  by  the  a£t  in  fuch  cafe  •  yet  forafmuch 
as'in  the  cafe  at  bar»  office  is  founds  and  that  the  record  is 
traverfabie,  the  party  grieved  by  the  purview  of  the  faid  a£): 
ihail  h2vcmonftrans  de  droit.  And  as  <o  the  fécond  obje<Slion 
it  was  refolvedy  that  the  ftat.  of  36  £.  3.  extends  to  this  cafe, 
although  the  party  grieved  was  not  ouiled  by  the  office,  for  ^ 
the  words  are,  '^  and  if  there  be  any  man  that  will  make 
**  claim  or  challenge  to  the  lands,  &ç."  and  that  wiihout 
<)ttc{lion  the  party  gtieved  does,  for  he  makes  challenge  ;int<l  ' 
claim  to  the  lands  found  by  the  office  ;  and  the  (latute  does 
not  fay  if  the  party  grieved  be  oufted  by  the  office  :  and  fo  the 
doubt  which  Stamford  conceived  in  this  point  alfo  well  ex* 
plained.  And  it  was  well  urged,  that  the  (tat.  of  3Ô  E.  3. 
has  provided  rernedy  when  the  King  by  office  is  entitled  to 
land,  either  by  purchafe  of  his  villain,  or  of  an  a^ien  born,  , 

or  by  alienation  in  mortmain,  or  by  any  fuch  title,  which  ia  ^ 
matter  of  faâ,  or  in  pais^  and  the  office  is  the  fole  record 
which  intitles  the  King,  becaufe  the  makers  of  the  act,  of  % 
E.  6.  have  provided  remedy  only  when  the  King  is  entitled 
by  double  matter  of  record,  as  attainder  of  treafon,  felony,  Co.  Ut.  77.  b. 
and  pramunire^  a^id  office  :  and  it  was  faid,  that  if  traveric 
and  monftrani  de  droit  had  not  been  provided  in  the  faid  cafes 
of  the  King's  villain,  alien  born,  mortmain,  &c.  by  the  for- 
mer z(\f  without  doubt  they,  for  ihefe  cafes  alfo,  would  have 
provided  remedy,  becaufe  thefe  would  bé  in  as  great  mifchief 
if  the  party  grieved  fliould  be  put  to  his  petition,  as  where  the 
King  wa4  entitled  by  double  matter  of  record  :  but  it  was  faiJ» 
if  the  King,  lord,  tenant  in  tail,  the  remainder  over  in  fee, 
mefne  and  tenant  be,  9nd  the  mefne  aliens  the  mefnalty  in      .  ^ 
mortmain,  or  to  the  King's  villain,  or  to  an  alien  born,  and 
upon  office  thereof  found,    the  king  feifes,  tenant  in   tail 
dies,  the  tenancy  efcheats,  thr  iflii^  (hall  not  have  traverfe  nor 
monflram  de  dfoiu  for  the  efcheat  is  a  thing  newly  accrued 
andf  dependant  upon  the  feigniory  ;  and  forafmuch  as  the 
King  had  the  feigniory  at  the  time  of  the  efcheat,  of  neceffity 
the  land  (hall  efcheat  to  him  qvoufque^  ^c.  and  he  Ihall  be  pub 
to  his  petition  in  fuch  cafe,  vide%  H.  4.  9.  vide  Piowd.  Com.'  Plowd.  44.  b» 
Wimbiffie's  cafe.    If  a  tenancy  efcheat  to  a  woman  who  hath  ^^^'v 
a  jointtirc,  it  is  out  of  the  ftatute  of  1 1  H.  7.  And  la(Hy,  a       *  ^  ^* 
judgment  in  the  point  now  lately  given  in  the  Exchequer  was 
vouched,  where  the  caGe  was,  that  by  office  returned  into  the 
Exchequer  it  wa^  found,  that  Jane,  wvfc  of  Thcophilaft  Aden, 
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was  feiféd  of  certain  lands  in  fee,  and  held  them  of  tbe  Qseen, 
and  died  without  heir,  and  one  Collins  and  Howllead  came 
into  the  Exchequer,  and  by  way  of  monjlrans  ie  droit  alledged» 
that  one  Nicholas  Reynolds  was  feifed  of  the  (kid  lands  in  fee, 
and  by  his  wid  in  writing  devifed  them  to  Emme  bis  wife  in 
fee,  and  died  ;  the  wife  did  thereof  enfeoff  Collins  and  How- 
ftead,  by  which  they  were  feifed  until  difleifed  by  the  £iid 
Jane,  who  died  without  heir,  and  fo  confefied  and  avoided 
the  office.  And  by  the  rule  of  the  court,  the  Attorney- 
general  at^fwered  thereunto,  and  maintained  the  office,  and 
traverfed  the  devife,  which  was  found  againft  the  Queen* 
Gut  of  which  Judgment  I  obferve,  that  the  Barons  adjudged 
the  faid  aâ  of  36  £•  3,  to  be  taken  by  equity  ;  for  the  faid 
a£t  fpeaks  only  of  offices  returned  into  the  Chancery,  and  the 
f4id  office  was  returned  into  the  {a)  Exchequer,  which  with- 
out queftton,  was  within  the  intent  and  meaning  of  the  aâ, 
vide  Stamf.  Praerog.  70.  And  in  this  cafe,  this  difference  as 
to  petition,  traverfe,  and  mwfiram  di  droit  was  refolved  :  in 
all  cafes  at  the  common  law,  when  the  King's  tide  accrues  to 
him  by  a  judicial  record,  or  as  Gafcoigne,  9  H.  4^  (ays,  by 
judgment  of  record,  there,  although  the  King  grants  all  his 
fsi^te  over,  yet  the  party  grieved  was  put  to  his  petition,  and 
ihould  have  fcire  facias  againft  the  patentee,  as  in  cafe  of 
attainder,  recovery,  &c.  44  £.  3.  22.  10  H.  6.  15.  21  H, 
7.  2.. 3  Mar.  139.  7  H.  4.  21.  But  where  the  King  was 
entided  by  conveyance  of  record,  as  if  a  diffisifor  conveyed 
the  land  to  the  King  by  finci  deed  enrolled,  or  other  matter 
pf  record,  there  although  the  party  was  put  to  his  petition 
againft  the  King  ;  yet  if  he  granted  the  land  .over,  the  dif- 
feifee,  or  he  who  had  right,  might  {h)  enter^  or  have  his  aâion 
againft  the  patentee  ;  for  a  judicial  record  is  preferred  always 
before  a  conveyance  of  record  by  a^ent,  as  has  been  faid  \  vide 

?H.  4.  4.  by  Gafcoigne  the  fame  difference,  25  £.  3.  48.  a, 
lowd.  Com.  553.  22  E.  3.'  7.  1 1  H.  4.  67.  7  K.  2.  (0  Aide 
del  Rey  61.  by  which  tsool^,  if  they  are  well  conftdered,  this 
difference  appears.  Alfo  in  all  cafes,  when  the  party  grieved 
might  have  monftram  de  droits  or  traverfe  againft  the  King, 
there  if  the  .King  granted  over  the  land,  the  party  grievoi 
inight  enter  or  have  his  a^ion  againft  the  patentee,  Stamf, 
Praerog.  75.  a.  vide/^  £.  4.  22.  3  Mar.  Pyer  139. 

Nota  reader^  in  Ccmmuni  Banco  inttr  Pemterton  isf  Barhanij 
Pafcha  32  £//z.  Rot.  235.  and  in  the  King's  Bench,  Hil.  42 
£li2.  in  a  writ  of  error,  between  Bereblocke  and  Bead,  it  was 
refolved,  that  if  A.  is  bound  in  a  recognizance,  pr  ftatute- 
merchant,  or  ftaple  ;  and  afterwards  a  recovery  is  had  againft 
A.  in  an  aâion  of  debt,  and  A.  makes  his  executors  and 
dies,  his  executors  are  bound  by  the  law  to  pay  the  debt  due 
upon  the  recovery,  altho  it  be  puifne,  before  the  debt  due  by 

/  rccog- 
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recognizancei  or  ftatute,  bccaufe  although  both  arc  records» 
yet  the  judgment  in  the  Kxng*s  court  upon  judicial  and  ordi- 
nary proceeding  is  more  notorious  and  confpicuouS|  and  of 
more  high  and  eminent  degree  than  a  ftatute  or  recognizance  6  Co.  45.  b^  . 
takeo  in  private,  and  by  confent  of  the  parties»  and  therefore 
preferred  in  judgment  of  law  before  a  recognizance  or  fiatute» 
which  agrees  with  the  reafon  of  the  refolution  in  this  cafe  : 
and  I  thought  this  cafe  neceflary  to  be  reported,  for  by  this 
the  reader  (hall  underftand  what  was  the  common  law  before 
any  ftatute  made  concerning  this  matter,  and  what  cafes  are 
remedied  by  the  faid  ftatutes  of  34  &  36  £.  3.  and  hereby  you  34  E.  3.  cap.  14. 
will  better  apprehend  the  true  intention  and  purview  of  the  3^^  3*c*P*  13* 
ftatute  of  2  £.  6.  cap.  8.  concerning  thefe  matters. 

fSee  3BIackf.C0m.  ch.  17.  concerning  the  fubjcdl  matter 
pf  this  cafe'.] 
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FORSE  and  HEMBLING^s    Gafe. 

Mich*  30  &  31  Eliz. 

In  the  Common   Pleas. 


1  And.  181,182.  ^^  OR  SE  brought  ^V^iW^rw^  againft  Hcmbling  on  a 
Goo|J-'°9.««o-  Ji  mifcmade  by  Thomas  Calie  to  the  plaintiff  for  three 
Htfd.  375.^  years,  of  certain  houfcs  in  Norwich,  from  the  feail  of  St.  Mi- 
Palm,  ^i^  chad,  ûnno  29  Eliz.  &c.  to  which  the  defendant  pleaded 
I^<w  74»  not-guilty  i  and  the  jury  gave  a  fpccial  verdiâ:,  /c.  that  one 

5  cl  i^L^b*'  Alice  Allen  was  feifcd  of  thé  faid  houfcs  in  fee,  and  made 
Fitsgib.  *a7.  *  her  will  in  writing,  and  thereby  devifed  that  if  James  Amyndc 
furvived  her,  that  then  (lie  devifed  and  bequeathed  to  him  and 
his  heirs  the  tenements  in  queftion,  and  afterwards  (he  inter- 
married with  the  faid  James  Amynde;  and  further  found, 
that  (he  oftentimes  after  the  marriage,  revoked  the  (aid  will, 
faying)  that  the  faid  James  Amynde  (liould  not  have  the  faid 
tenements  by  the  faid  will,  and  afterward  the  wife  died  feifrd 
without  iffue,  and  the  hufbgnd  furvived,  and  thereof  enfeoffed 
the  defendant,  upon  whom  the  faid  Thomas  Calie  as  heir  to 
the  faid  Alice,  entered  and  made  the  leafe  as  in  the  declara- 
tion, and  prayed  the  advice  of  thé  court.  Upon  which  ver- 
dift  two  queflions  were  n^oved.  i.  If  the  will  of  a  woman 
by  the  intermarriage  with  the  devifee  was  countermanded,  or 
not.  2.  If  it  was  not  countermanded  by  the  intermarriage,  if 
by  her  words  of  revocation  after  the  marriage  it  was  counter- 
manded. And  it  was  objeâed  by  the  hu(band's  coimfel,  i. 
That  if  a  feme  fole  make  her  will,  and  devifes  her  land  to  A. 
and  afterwards  marries  B.  and  afterwards  B.  dies,  and  the 
wife  furvives  him,  in  that  cafe  it  was  faid  that  the  will  re- 
mains good,  and  was  not  countermanded  by  the  marriage,  as 
Man  wood  faid  in  Plow.  Com.  343.  and  was  not  denied  ;  but  if 
it  was  admitted  that  the  will  in  fuch  cafe  was  countermanded 
r  1  i^  1  ^ft.  '^y  ^^^  marriage  with  a  ffranger }  yet  in  the  cafe  at  bar  for  the 

i*e  ïoq.   benefit  of  the  hufband  being  the  devifee,  the  will  (hall  not  be 

Bniem.  $y  ^      countermanded  and  thcref.  it  is  adjudged  in  2  (a)  R.  2.  Attorn- 
ment 
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mciit  8-  that  where  a-  feme  fole  makes  a  leafe  for  life  render- 
ing rent,  and  afterwards  by  her  deed  grants  the  reverfion  to 
another,  and  afterwards  and  before  attornment  manies  with 
the  grantee»  that  this  marriage  was  not  a  countermand  {a)  of  (a)  r  And.  xSi. 
the  attornment,  as  if  (he  had  married  with  a  ftranger,  for  it  is  ^i^j^'^'®'**  *** 
for  the  benefit  of  the  hufband  that  it  fhall  not  be  a  counter-  ,  vent!  \lt. 
mandy  and  therefore  there  by  the  payment  of  the  rent  by  the  i  Roll.  299/ 
tenant  to  the  hufband  in  the  name  of  attornment,  the  reverfion  ^«^*^-  '^s*  »• 
pafTed  out  of  the  wife  to  the  hufband  ;  for  the  fame  reafon  ,  Moi.  11^.91. 
which  proves  that  the  intermarriage  with  a  flranger  (hall  be  a  ix  H.7.  ii^.  1/ 
countermand  of  the  attornment  for  the  benefit  of  the  hufband 
proves  that  when  the  grantor  marries  with  the  grantee,  that  it 
fhall  not  be  a  countermand,  for  that  fhall  be  for  the  benefit  of 
the  hufba^id.    And  fo  in  the  principal  cafe  it  is  for  the  benefic 
of  the  hufband,  that  the  will  by  the  marriage  fhall  not  be 
countermanded,  but  (hall  take  effeâ  according;  to  the  purport 
thereof;  and  it  was  faid,  that  the  cafe  of  a  will  when  the  wo-  .  • 

man  marries  with  a  flranger  is  not  like  the  cafe  of  attornment 
when  the  grantor  marries  with  a  flranger  ;  for  the  will  of  a 
woman  cannot  take  any  effefl  during  her  life,  but  only  after 
her  death,  and  can.  by  no  pofTihility  be  any  prejudice  to  the 
hufband  :  for  if  he  has  iflue  he  fhall  be  tenant  by  the  courte- 
fy,  and  he  may  take  the  profit  thereof  during  the  «overture, 
or  difpofe  of  them  at  his  pleafure  to  all  intents  and  purpofes, 
as  if  no  will  had  been  made.     a.  To  fay  as  it  isr  faid  in  3  E.  3. 
Devife  12.  that  the  will  [b)  of  a  feme  covert  is  void,  becaufe  W  Gobd.  15. 
the  law  prefumes  that  it  was  made  by  coercion  of  the  hufband  Jf^'  'Wi- 
thal cannot  be  fo  intended  in  this  cafe,  forafmuch  as  in  the  co.  Lit.'ni!'b! 
cafe  of  3  E.  3.  the  will  wa^  made  by  a  woman  when  flic  was  Br.DeviVe34.W, 
covert,  which  cannot  be  made  good  by  any  cuftom  :  but  here  N.  B  86.  b. 
in  our  cafe  the  woman  was  fole,  and  free  from  all  conflraint  Ânteâcî.b. 
at  the  time  of  the  making  of  her  will.    3.  It  was  objeûed,  that  24  &  25  W.'s. 
if  the  will  was  not  countermanded  by  the  intermarriage,  with-  «*P-  5- 
out  queflion  it  was  not  nor  could  be  countermanded  by  the  pl^k^J-J^oJ 
woman'?  words  after  the  marriage,  for  after  marriage  the  502. 


ly  will  ;  ana  theretore  11  tne  wiu  itands  notwichftand-  igE.4.1 
ing  the  intermarriage,  her  countermand  afierwaids  is  of  no  B^  Conic.  18. 
force  or  effeft,  quod  fuit  concejfum  per  tof  curiam  as  to  this  ?^o^*8^^gjf/J 
point:  further  it  wasobjcfted,  that  notwithftanding  that  after  4  Leon,  i^s' 
the  marriage  the  wife  could  hot  revoke  her  will,  fo  that  now  Codb.  143*  i44* 
after  the  marriage  it  is  irrevocable,. yet  that  is  nb  reafon  that  »  Brown.  ai8. 
the  intermarriage  fhould  be  a  countermand  ;  for  if  a  man  of 
found  [c)  memory  makes  h)S  will,  and  afterwards  becomes  non  ^c)  i  And.  igt. 
compos  mentis \  in  that  cafe  until  the  time  of  his  death,  afier  Goift.  109. 
that  he  became  of  nonfane  memory,  he  cannot  couiltermand 
his   will,    and  yet   the    difability  or  xmperfeftion   of  non- 
ihnc  memory,  was  not  any  countermand  of  it.    4.  It  was  faid 

that 
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that  countermands  of  wills  are  not  favoured   in  law  ;   and 
therefore  forafmuch  as  thçre  is  no  book  in  lav  in  this  point, 
but  the  faid  cafe  of  attornment  adjudged  is  all  one  in  rea(bn 
with  this  cafe  ;  for  tbefe  caufes  it  was  concluded,  that  judg- 
ment (hould  be  given  againft  the  plaintiff:  but  it  was  upon 
''    great  deliberation  adjudged  for  the  plaintiff.     And  in  this 
cafe  it  was  unanimoufly  agreed  upon  the  whole  mntter,  ft.  by 
the  taking  of  hufband,  and  coverture  at  the  time  of  her  death» 
(4)  Ç  Co.  to.  a.    the  will  was  [a)  countermanded,  and  that  for  two  reafbns. 
X  Joiifs  388.       I,  Xhe  making  of  a  will  is  but  the  inception  of  it,  and  it  doth 
^;Vcô?a9?b.'  ^^^  take  any  effeft  till  the  death  of  the  dcvifor,  for  mnt  {h) 
3X.  a.  34.  a.'      tefiament*  mârti  c$nfummat*  ifi\  ^  (c)  Vùluntas  ejl  umbulaUrUi 
é  Co.  76.  a.       ^Tque  extremum  vita  exUum:  then  it  would  be  againft  the  na- 
r^;CaLit.iit.  j^j.gQf  ^  ^jii  ^  bg  foabfolutc,  (d)  that  he  who  makes  it, 
(A)  T  And.  181.  being  of  good  and  perfeâ  memory,  cannot  countermand  it: 
Goidib.  no.       and  therefore  this  taking  of  huiband  beipg  in  the  cafe  at  bar 
Mmb  Ârbît.      her  proper  aâ,  fhall  amount  to  a  countermand  in  law.    But 
165.  Bacon*t     when  a  man  of  found  memory  makes  his  will»   and  after* 
Mai.  res.  19.     wards,  by  the  vifitation  of  God,  becomes  of  unfound  me- 
mory (as  every  man  for  the  mod  part  before  his  death  is) 
^God  forbid  that  this  aâ  of  God  (hould  be  in  law  a  revocation 
of  his  will,  which  he  made  when  he  was  of  good  and  perfeâ 
memory.     2.  It  would  be  mifchievous  to  women,  that  after 
their  intermarriages,  they  could  not  for  no  c^iufe  countermand 
their  wills-.     3.  As  the  law  will  not  allow  any  cuftom,  that  a 
feme  covert  may  make  any  devifc  for  the  prefumption   that 
the  law  has,  that  it  will  be  made  by  conftraint  of  the  huiband, 
(*)  I  Sîd.  17.      as  it  is  adjudged  in  {e)  3  E.  3.     So  if  it  was  in  the  power  of 
Ce?V^'  ■•       the  wife  after  her  marriage  to  revoke  her  will,  the  law  would 
Ueoitft  11.        not  fufFer  the  continuance  thereof  after  marriage,  forafmuch 
'  as  the  hufband  by  conftraint  may  caufe  her  againfl  her  will 
(/)  I  Ana.181.  to  revoke  or  continue  it.     And  as  to  the  faid  cafe  of  (f)  at- 
Co.  Lit.  310.  a.  tornroent,  it  was  faid  in  2  R.  2*  that  when  the  woman  in  the 

\vt^u\%t  ^^""^  ^*^^  ^"i  ^^"^  ^^^  ^^^^  *"^  delivered  by  her,  granted 
.1  Rou/399.  *  -  the  revcrfion  to  another,  it  took  fuch  effeft  againfr  herfeîf, 
Kdw.  163.  a.  that  (he  herfelf  could  not  by  any  words  countermand  it  before 
^Mod  ïup  01.  ^^  ^^^^^  ^^  taking  hu(band,  and  therefore  it  is  not  like  the 
Bridgm.  83.  Cafe  of  a  will,  becaufc  it  might  well  be,  that  inafmuch  as  bcr 
II  H.  7. 29.  W  grant  by  deed  ftood  in  force  after  the  taking  of  the  grantee  to 
hufband,  that  it  (hall  not  be  any  countermand. 

[See  2  Cro.  640.  That  the  wife's  .receipt  or  acquittal  after 
marriage^  for  the  rent  of  her  own  land,  (hall  be  no  difcharge 
againft  the  huiband,  though  the  tenant  had  no  notice  of  the 
marriage.] 

[;See  alfb  Cro.  Jac.  49.  Cooke  and  EuIIock*5  Cafe.] 
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I  HERLAKENDEN's  Cafe. 

Pafch.  3 1  Eliz. 
In  the  King's  Bench, 

ROBERT  IVY  brought  an  ^DC\oxi  of  trcfpafs  agaînft  nCo.  52.  j, 
Roger  Herlakenden,  Efq.  for  breaking  his  cIofc,y?.  380  c«tJ»»>«^.  «Jï- 
acresparcelof  Colme  Park  in  Colmeinthe  county  of  £u ex, 
and  cutting  down  300  oaks,  300  aihes,  300  maples,  and  100 
beeches  there  growing,  and  carrying  away  icoo  load  of  wood 
and  underwood,   &c.  and  the  defendant»   as  to  the  whole 
trefpafs,  prater  fr  oaf  ion  daujorum^  necnon  prater  fuccifioi^  200 
quercuum^   10  fraxinorum^    6f    10  acer'  parcel^    l^e,    pleaded 
not  guilty  j  et  quoad  fraSiionem  clauforum  prad*  ac  herhapra" 
did*  pedtbm  amhuiani  conculcat\  t^  confumptiorC  ;  the  defend- 
ant pîeaded  the  matter  in  law  which  follows,  by  which  he  en- 
titled himfelf  to  the  fame  land,  and  judified  the  cutting  of  the 
trees,  but  in  the  quood^  tffc.  (as  appears  before)  the  trefpafs, 
as  to  the  trees,  was  utterly  omitted,  and  fo  in  law  nothing 
pleaded  thereto  J  and  then  the  demurrer  being  joined,  the 
whole  is  difcontinued,  as  it  is  agreed  in  7  H.  6.  27.  a.     A/V/ 
27  H.  8.  1.  &  Dyer  9  Ellz.  264.  7  E.  4.  24.  b.  8c  lO-  7  H, 
6.  5.  a.     And  therefore  to  the  intent  the  matter  in  law  might 
appear,  by  aiTent  the  defendant's  plea  was  amended.      For 
it  was  agreed,  per  totam  curiam,  that  all  was  {a)  difcontinued,  («>  i  Roll.  487, 
and  thereupon  the  roll  was  amended  ;  et  quoad fuccijknem  or^  4S8. 
borumy  tfr.  was  fnferted.      And  the  matter  in  law  19  ef-  ^6  177^*^* 
feft,  was  fuch,  Edward  Earl  of  Oxford  was  feifed  of  Colmc  nCo.  7/a. 
Parle  in  Efl'ex,  in  fee,  and  17  Eliz.  leafed  to  Tho.  Barefoot,  >  Bumr.33$. 
Tho.  Luter  and  John  Collins,   the  faid  park  (except  the  i^^~*"^*  '5«. 
trees  in  the  declaration  mentioned)  for  21  years;  John  Col-  cr. Jac  353^ 
Jins  aflîgned  his  intereft  to   Anthony  Luter,  and  afterwards  Yeiv.  6. 
the  Earl  ,fold  to  the  faid  Barefoot,  Luter  and  Luter  the  trees 
l»forefaid|  v/ho  i^  Juliit  anno  26  Eliz.  leafed  the  faid  380 

acres 
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acres  of  land  and  paflure,  parcel  of  the  park  aforefaid  (upon 
vhich  the  trees  aforefaid  grew)  to  one  John  Bragge  for  1 1 
years  ;  and  afterwards  in  Auguft  26  £Iiz.  Barefoot,  Later  and 
Luter  fold  the  faid  trees  to  the  defendant  ;  and  afterwards» 
27  Eliz.  Bragge  a(Egned  his  interetl  to  the  plaintiff,  and  after- 
wards the  defendant  cut  down  the  trees,  and  if  this  cutting 
.down  was  lawful  or  not,  was  the  queilipn.     And  the   point 
Set  If  Co.  57.    was,  when  a  man  leafes  his  land  for  years,  excepting  the 
liiord**  cafe      wood,  and  afterwards  the  leflbr  grants  the  wood  to  the  Icffce, 
if  now  the  wood  is  fo  united  again  to  the  land,  that  by  the 
leafe  of  the  land  the  wood  (hall  pafs  as  a  thing  annexed  to  it, 
or  if  the  wood  remains  as  an  intereft  dîftinâ  and  fevered  from 
the  hnd,  fo  that  by  the  leafe  of  the  land  it  fhall  not  pafs  to 
the  leflee;  and  in  this  cafe  divers  points  were  refolved  :  i. 
When  a  man  m^kes  a  leafe  for  life  or  years,  the  leflTec  has  but 
{a)  5  Co.  76.  b.  a  fpecial  intereft  or  property  in  the  {a)  trees,  being  timber,  as 
8*  h**  c**  c      '^^"gs  annexed  to  the  land,  fo  long  as  they  are  annexed  to  it  : 
a4â,  174'*'    "  ^^^  *f  ^^^  leffee,  or  any  other  fevers  them  from  the  land,  the 
2  Rou.  119.       property  and  intereft  of  the  leflee  is  thereby  determined,  and 
c)^b'  f'^"*''  the  leflbr  may  take  them  as  things  which  were  parcel  of  his 
Palm^V*?"*^'     inheritance,  and  in  which  the  intereft  of  the  leflee  is  deter- 
Mo.  19.  mined*     In  an  aâion  of  wafte  for  cutting  down  of  trees  2- 

jo  H.  7. 2.  b.     gaînfl  leflee  for  life  or  years,  the  writ  faith  ad  exbandathram, 
and  it  would  be  abfurd  that  the  leflee,  who  has  but  a  particu- 
lar intereft  in  the  land,  fhould  have  an  abfolute  property  in 
any  thing  which  was  parcel  of^  the  inheritance  :  at  the  com- 
mon laW|  if  tenant  in  dower,  or  tenant  by  the  curtefy  cut 
down  trees,  he  in  reverfion  might  take  them,  yet  their  eftate 
is  as  high  as  lefl!ee  for  life  :  but  the  leflbr  (hould  not  have  an 
(*)  5 Co.  13.  b.  aftion  of  wafte  at  the  common  law  againft  the  {b)  leflee, 
*  ^r  ^1'  \      becaufe  it  was  his  own  aft,  and  it  was  his  folly  to  make  a  leafe 
Cr.  El.  777.       to  l^îni  who  ought  to  do  him  fealty,  and  yet  will  commit 
%  inft.  299.        wafle  :  it  was  alfo  his  (r)  folly^  that  in  his  leafe  he  would 
Stt.ciouc.cap.5.  jjQj  provide  by  condition   or  covenant,   that  he  (hould  not 

Dr.*  Stud.  6o.«.  '^  .  >,    '         ^  ^  .     .  ^    .  Tr  1    1      r 

{c)  Dr.  8c  Siud.  commit  wafle,  or  to  prevent  it  by  exception.  If  1  leafe  my 
60.  a.  .  land  for  life,  {d)  and  afterwards  give  the  trees,  and  af- 
^'s  b' ^*'^^'*'  terwards  the  leflee  dies,  yet  the  donee  cannot  take  them, 
Cro.  C*r,  274.  ^3  *f  '*  ^^^^  P^^  toiam  curiam  fn  21  H.  6.  46.  b.  becoufe  at 
Mo.  9.  the  time  of  the  gift   the  leflee  had  the  property   in   them 

Br^'n^c&Re-^  annexed  to  the  land.  And  Sir  Chriiiopher  Wray,  C. 
mïin^Ti'i.  *"  J*  ^**^»  ^  ^^'^  between  Moyle  Finch,  Efq.  and  Madam  Kinch 
I  Roll.  Rep.97.  his  mother,  was  now  lately  referred  to  him  and  Sir  Roger 
Manwood,  Chief  Baron,  which  in  eflèft  was,  that  Madatn 
finch  had  an  eftate  for  life  in  certain  land  without  im- 
peachment of  wafte,  and  the  faid  M.  had  the  inheritance 
expcftant,  Madam  Finch  cut  down  divers  trees  growing  upon 

the 
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the  faid  land  :  the   qucftion  was,  if  the  faîd  Moylc  might 
lawtully  take  the  faid  trees,  or  if  they  of  right  belonged  to 
his  moiher;  and  upon  conference  had  with  divers  other  Juf- 
tices,  they  refolved,  i.  That  if  tTie  faid  eftaie  had  been  made     . 
for  life,  without  any  fuch  claufe  of  without  impeachment  of  g^  "  81  Co.*' 
wade,   that  without  queftion  the  faid  M .  fhoukl  have  the  Lit.  no.  ».  ' 
trees,  becaufe  they  were  parcel  of  his  inheritance,  and  that  9C0.  9.  a.  cont. 
the  intereft  which  the  tenant  for  life  had  in  the  trees,  was  by  5^^"  Rcii.Rep. 
the  feverance  from  the,  land  determined,  faecai^fe  (he  had  i8i„iS^. 
-them  as  things  annexed  to  the  land.    2.  In  the  fame  cafe  it  »  Rojj^ep.325. 
was  refolvedj  that  the  faid  claufe  of  without  (a)  impeachment  co.  Lit.  Uo. 
of  wafte  gave  the  tenant  for  life  no  greater  intereft  in  the  trees  Hob.  132. 
than  (he  had  by  the  demife  of  the  land  ;  but  it  Ihould  fer?e  l-a«h.  269, 170. 
only  that  (he  (hould  not  be  impeached  in  anv  a£tion  of  wafte,  Moor  18*3*17 
cither  to  recover  damages,  or  the  place  wafted  ;  as  if  I  grant  317. 
to  one  that  he  fhall  not  be  impeached  for  cutting -of  all  my  *  ^°-*3*-  7««» 
trees  in  fuch  woods,  it  ftiall  excufe  him  in  any  aûion  brought  ,0^/'^^'  "^*' 
againft  him  for  the  cutting,  but  notwithftanding //&«/  thç  pro«  Dyer47.  pLu. 
perty  and  intereft  remains  in  mc,  for  no  property  or  intereft  Bndgm.  10». 
is  thereby  given  him.     So  if  a  man  difleifes  mc  of  my  land,  cro*^tac'»i6 
or  difpolTefles  me  of  my  goods,  and  I  {b)  rejeafe  to  him  all  Hcti.  77. 
aftions,  yet  1  may  enter  into  my  land,  or  take  my  godds,  for  (*)  8  Co.  152.  «. 
the  difcharee  of  my  aftion  is  no  bar  of  my  rieht  ;  and  there-  ?^:  ?;'*;  î?^'  *; 

.,  ^,.  13    1      r  .ML»  r  «J         J    b.  Lit.  feet.  496^ 

with  agrees  Lit.  cap.  Reldafes  1 15.  and  all  this  was  faid  and  {c)Djtt  184. 

reported  by  the  faid  Sir  Ch.  Wray.     Fiih  27  (f)  H.  6  Waft.  pL  63. 

a.  where  it  is  faid,  if  a  man  leafes  land  ûbfqi^e  twpttîtione  vafti^  J  ^Co'g*^» ^^' 

and  a  ftranger  cuts  down  trees,  and  the  leflee  brings  an  aôion  4  Leon.  143, 

of  trefpafs,  he  (hall  not  lecover  damages  for  the  vatue  of  the  P"ph.  194. 

trees,  becaufc  the  property  is  to  him  in  the  reverfion,  where-  JJj^'^*'" 

fore  the  leflee  ftiall  recover  but  for  the  cropping  and  breaking  5  Co.  1^9.^.*  *' 

of  theclofe;  and  it  was  faid,  that  if  tenant  in  tail,  after  pof-  11  Co.  80.  t.^ 

fibilityof  iflue  extinft,  fells  the  trees,  the  leflbr  (ball  have  ^^q^/'^^^* ''* 

•  them  ;  for  inafmuch  as  he  has  but  a  particular  eftate  for  life  ,7^,  ig^)*  '°°' 

in  the  land,  he  cannot  have  an  abfolute  intereft  in  the  trees,  F.  N.  b.  59.  p. 

but  he  ftiall  not  be  puniftied  in   {d)  wafte,  becaufe  his  ori-  39  E.  3.  ie>.  .^b. 

ginal  eftate  is   not   within  the  flat,  of  Gloucefter,  cap.  5.  ^/cap.  ^7,    *  * 

2.  It  was  refolved,  that  if  the  houfe  falls  by  tempeft,  {t)  or  Lit.  fea.'i4., 

other  aft  of  God,  the  leflee  for  life,  or  leflee  for  years,    has  »»  "-4  3*>-4-«« 

a  fpecial  intereft  to  take  the  timber  to   build  the  houfe  a-  45  e.  3.  25.  «. 

gain    if  he  will    for  his  habitation  :    but  if  the  leflee    (f)  18  K.  3. 32.b. 

pulls  down   the  houfe,  the  leflbr   may  take  the   timber  as  "H.  4.14.  b. 

a  thing  which  was  parcel  of  his   inheritance,  and  in   which  ,J'h  5,  ,,1, 

the  intereft  of  the  leflee  is  determined,  as  in  cafe  of  trees,  2  Ruil.826,S2S. 

and  for  the  fame  reafon  ;  and  nctwx-hftanding  he  may  have  w«ft.  Symb. 

an    atlion  of    wafle,    and    recover   treble   damages.      Vidi  \  x'n,     ^      k. 
r*  o    f     o  I-  II  °         T>   •         a 'nit.  3C2,  ceo. 

44  E.  3.  5,  &  6,  &  44.  29  K.  3.  42.   2   H.  7.  14.  per  Bnart.   (,)  i,  co.  Si, 

10  H.    7.  2.    13  H.  7.  9.    21  E.  4.  52.     I  Mar.  Dyer   90.  ^**'    ^ 

2  Eiiz,  Dy.  (184.)  194.     3.  It  was  refolved,  that  if  (g)  trees  l!""^,,^]^']'/ 

being  (/)ï>',^ùti\'j.'u 
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being  timber  are  blown  down  by  the  wind,  the  {a)  lefibr 
(hall  have  them  (for  they  were  parcel  of  his  inheritance)  and 
not  the  tenant  for  life  or  tenant  for  years  :  but  if  they  be  dotards 
without  any  timber  in  them;  the  tenant  for  life  or  tenant  for 
years  (hall  have  them.  Fiji  40  AiT.  22-  that  guardian  (i)  in 
chivalry  (hall  not  have  windfalls  ;  and  fo  the  çvmn  in  7  H. 
6.  38.  well  fatisfied.  4.  Point  was,  when  the  Earl  leafed  the 
land  for  years,  excepting  the  trees*  by  which  they  were  fever- 
ed from  the  pofleffion  of  the  land  during  the  term,  dien  after 
the  leifor  granted  the  trees  to  the  leflee,  if  now  they  be  re- 
united to  the  poflclBon  of  the  land,  fo  that  when  the  term 
ended  the  leflbr  (bould  have  them  again  as  things  annexed  to 
the  land.  And  it  was  refolved,  that  the  IcfTce  bad  in  judg- 
ment of  law  an  abfolute  and  divided  property*  in  the  tree^, 
(0  fo  that  by  the  leafe  of  the  bnd  they  (faould  not  pafs,  and 
therefore  this  difference  was  taken  :  if  I  enfeoff  you  of  my 
land  (except  the  trees)  to  have  and  to  bold  to  you  and  your 
heirs,  now  the  trees  in  property  are  divided  from  the  land, 
although;/f /2i<f?0  they  remain  annexed  to  the  land,  for  if  one 
cuts  them  down  and  carries  them  away  it  is  not  {d)  felony  : 
and  therefore  in  fuch  cafe,  if  the  feoffor  grants  the  trees  to 
the  feoflèe,  they  are  re- united  as  well  in  property  as  they 
are  difaHo^  and  the  heir  of  the  feoffee  (hail  have  thcm«  and 
not  the  executors,  for  the  feoffee  had  abfolute  owner(hip  in 
both,  fo  that  it  is  not  any  prejudice  but  rather  a  benefit  to 
him  that  they  are  re-united  to  the  land.  But  in  the  cafe  at 
bar  he  had  but  a  term  for  years  in  the  land,  fo  that  he  had  not 
equality  in  owner(hip  in  both,  and  it  would  be  a  prejudice  to 
him,  that  during  the  term  he  could,  not  fell  them,  but  ihould 
be  punifhed  in  wafte,  and  after  the  term  (hould  lofe  them, 
and  it  would  be  [e)  again  ft  reafon  that  the  leffor  (hould  again  ft 
bis  own  grant  have  them  again.  It  was  alfo  faid,  that  Bare- 
foot, Luter  and  Luter  were  tenants  in  common  of  the  land, 
and  they  were  joint- tenants  of  the  trees,  and  fo  their  iutereft 
'divers  and  of  feveral  qualities,  therefore  there  could  not  bean 
union  between  them.  Nich.  .Fuller  and  Tanfield  were  of 
counfel  with  the  plaintiff,  and  Egerton  the  Queen's  Solicitor 
and  Coke  with  the  defendant. 

Nota  reader,  Mich  18  &  19  Devon';  it  was  adjudged  in 
C.  6.  that  wafte  might  be  committed  in  (77  gUfs  annexed 
to  windows,  for  it  is  parcel  of  the  houfe,  and  (ball  defcend 
as  parcel  of  the  inheritance  to  the  heir,  and  that  the  executors 
(hould  not  have  them  ;  and  although  the  leffce  himfeU  at  his 
own  cofts  put  the  glafs  in  the  windows,  yet  in  being  once 
parcel  of  the  houfe  he  could  not  take  it  away,  or  wafte  it,  but 
he  (hould  be  puuiihed  in  waffe  ;  and  upon  the  faid  judgment 
a  writ  of  error  vras  brought  in  B.  R.  and  there  the  judgment 
was  affirmed.  Nota  alfo,  inttr  IVarner  i^  FUetWMd^  Mich.  41 
&42  Eliz.inC.  B.xi  was  refolved  ptr  totam  curiam  i  that 

glaij 
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glafs  annexed  to  windows  by  nails,  or  in  other  manner,  by 
the  lefTor  or  by  the  leflee,  could  not  be  removed  by  the  Icflcc, 
for  without  glafs  it  is  no  perfeA  houfe  ;  and  by  leafe  or  grant 
of  the  houfe  it  ihould  pafs  as  parcel  thereof,  and  that  the  heir 
fhould  have  it^  and  not  the  executors  ;  and  peradventure  great 
part  of  the  coftsof  the  houfe  confifts  of  glafs  which  if  they  be 
open  to  tempefts  and  rain,  wade  and  putrefa£lion  of  the  tim- 
ber of  the  houfe  would  follow,  which  agrees  with  the  judg- 
ments given  before.     It  was  likewife  then  refolved,  that  wain-  cio.  Vt.  53. 1. 
fcot^  be  it  annexed  to  the  houfe  by  the  Icffor  or  by  the  ïefTçc,  1  i^o|-R«p«*ifi« 
is  parcel  of  the  houfe  ;  and  there  is  no  difference  in  law  if  it  oweo  7^0,  7^** 
be  fattened  by  great  nails  or  little  nails,  or  byfcrew^  or  irons  aoH.  7.  i3.b. 
put  through  the  pods  or  walls  (as  have  been  invented  of  late  ^***  *77>  '?'• 
time  ;)  but  if  the  wainfcot  is  by  any  of  the  faid  ways,  or  by 
any  other,  fattened  to  the  potts  of  walls  of  the  houfe,  the  leflee 
cannot  remove  it,  but  he  is  punifhable  in  an  aâion  of  watte, 
for  it  is  parcel  of  the  houfe;  and  fo  by  the  leafe  or  grant  of 
the  houfe,  (in  the  fame  manner  as  the  ceiling  and  plaiftering 
of  the  houfe)  ie  (hall  pafs  as  parcel  of  it. 


Vol.  IL  T    .        /       .         fUL- 
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Hil.  33  EIîz. 
In  the  King's  Bench* 

à 

S«eCamb.  78.  T^ETWÊEN  Cartwrîght,  plaîntiflF,  and  Roberta  defendant, 
3  c«fet  in  Law  fj  in  ijiâHwieJîrmte  of  houfes  în  London,  upon  a  demife 
Lwàtls'!  **^*  ^^^^  ^f  ^^^^  Sharington,  &c.  Upon  not  guilty  pleaded,  the 
*  *  ^'  jury  gave  afpecial  verdi£bto  this  effeâs  T.  Caltle  was  fcifed 
of  the  houfes  aforefaid,  and  tritm  £liz.  took  a  wife,  and  af* 
terwards  i  Eliz.  before  the  Major  and  Aldermen  of*London» 
acknowledged  a  recognizance  oi  250I.  to  the  Chamberlain  of 
the  city  of  London  and  his  fucceflbrs,  according  to  the  coftom 
for  orphanage  money  ;  and  afterwards,  fc.  8  El.  the  laid  CaflJe 
came  before  the  Recorder  of  London  and  Mayor  of  the  Staple* 
and  acknowledged  fe  dehert  2t)ol*  to  Sir  Thomas  Rivet }  and 
afterwards  anno  loEl.  Sir  Thomas  Rivet  fued  eiecution  upon 
the  faid  ftat.  and  had  a  lihtrate  ;  upon  which  the  Sheriff  deli- 
vered the  faid  houfes»  amongft  others,  to  the  faid  SirTThomas 
(but  it  did^not  appear  that  t^e  Jihurati  was  returned  :)  and  af- 
terwsfds  the  fucceflbrs  of  the  £ûd  Chamberhin  filed  execution 
in  London  by  a  precept,  in  nature  of  an  Elegit^  direâed  to  one 
Flick,  Serjeant  of  the  Mace,  and  officer  of  the  £dd  court,  who 
by  force  thereof  delivered  the  faid  houfes  among  otherst  for 
one  moiety,  to  the  Chamberlain  aforelaid  ;  and  afterwards 
Tho.  Caftledied,  and  after  his  death  his  wife  recovered  dower, 
and  had  the  faid  houfes  ailigned  her  for  her  third  part  to  bold 
in  dower,  and  (he  died  in  anno  j8  £1.  and  afterwards  the  iàid 
Chamberlain  affigned  over  his  intereft  to  one  Fulwood,and  af- 
terwards 21  Eliz.  SirT.  aiEgned  over  his  intereft  to  the  faid 
Ful  wood  aUb  :  anno  29  Eliz.  the  heir  of  the  faid  Caftle,  demifed 
to  Guilbert  Sharington  the  faid  houfes  for  years,  who  demifed 
to  the  leflbr  of  the  plaintiff,  upon  whom  the  defend,  by  title  de- 
rived from  the  faid  Fulwood  entered,  &c.  and  if  the  entry  of 
the  defendant  was  lawful  or  not,  was  the  queftion.  And  in  this 
cafe  eight  points  were  unanimoufly  refolved  by  Sir  Chriftopher 
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Wray  Chief  juftîcc,  and  the  whole  court,     i.  That  Tvhcrcas 
it  was  objeâed  that  in  cafe  of  a  fole  corporation  or  body  poli- 
tic,  be  it  created  by  charter  or  prefcription,  as  Bifliop,  Par- 
fon.  Vicar,  Matter  of  an  hofpital,  &c.  no  (tf)  chattel,  cither  («)  i  Roll.  515; 
in  adion  or  in  poffeffion,  fliall  go  in  fucceffion,  but  the  ^q^'q^A^^°' 
executors  or  ad miniftrators  of  the  Biftop,  Parfon,  &c.  (hall  ^efb.  go.à^B^ 
have  them,  no  more  than  the  heir  of  a  private  man  can  have  Corporation  60/ 
them  ;  for  fucceffion  in  a  body  politic  is  inheritance  in  cafe  ^^' "•  4'*»  * 
of  a  body  private.     But  otherwife  it  is  in  cafe  of  a  corporation     ^^'^  '^'  '5* 
(h)  aggregate  of  many,  as  Dean  and  Chapter,  Mayor  and  (h)  Dyea  48.  pi* 
Commonalty,  and  the  like,  for  there<  they  in  judgment  of  '5-  ayH.S. 
law  never  die.     And  all  this  was   affirmed  per  tot*  curiam^  ^^"*' 
8  £.  4.  ]8.  &  20  £.  4.  2.  a.    Wherefore  it  was  concluded, 
that  the  Chamberlain  of  London  bemg  a   fole  corporation, 
thathis  fdcceflbr  could  not  have  the  faid  recognizance  acknow- 
I  ledged  to  his   predcceffijr  ;  yet  it  was  refolved,   that  the  {c)  (r)  Cr.  EH«. 
fucceflbr  (hould  have  it,  for  in  this  cafe  the  corporation  of  4^4»  682. 
the  Chamberlain  was  by  cuftom,  and  the^fame  cuftom  which  Cr.jaJ.V5a* 
has  created  and  made  him  a  corporation  in  fucceffion  as  to  this 
fpecial  purpofe  concerr^ng  orphanage,  has  enabled  his  fuccef- 
for  to  take  fuch  recogniiances,  obligations»  &c.  which  are 
made  to  his  predeceflbr,  and  fuch  cuftom  is  grounded  upon 
great  reafon  \  for  the  executors  or  adminiftrators^of  the  Cham- 
berlain ought  not  to  intermeddle  with  fuch  recognifances,  ob- 
ligations, &c.  which  by  the  faid  cuftom,  are  taken  in  the 
corporate  capacity  of  the  Chamberlain,  and  not  in  his  private 
capacity  :  but  a  fiifliop,  Parfon,  &c.  or  any  fole  corporation 
which  are  bodies  politic  by  prefcription,  cannot  take^a  re- 
cognifance  or  obligation  but  only  to  their  private,  antf  dot  in  - 

their  politic  capacity*  for  there  wants  fuch  cuftom  (as  in  tbe  Co.-Lît,  46.  hé 
cafe  at  bar)  to  take  a  chattel  in  their  politic  or  corporate  ca- 
pacity.   2.  It  was  objeâcd,  that  where  the  ftatute  of  W.  2.  \ 
cap.  18.  which  gives  the  {dj  elegit^  provides,  ^od  di  catero  W  *  Inft.  39<t 
Jit  in  eUSiione  ilHuSj  tf  r .  qUod  vicecomes  libetet  ii  omnia  catalla^  ^^^*  * 
bfc.  bf  nudietatem  terra  fua^  quoufque  dehitum  fuerit  levatum 
per  rationabiU  pretium  W  extentum^  Wr.     That  becaufe  the  fta- 
tute gives  power  exprefsly  to  the  Sheriff  to  execute  the  EUgit 
by  reafonablc  extent,  which  is  to  be  intended  by  (/)  in-  (*;  P«ftea  67. 1. 
quifition  of  honeft   men,    and  forafmuch    as    the    Sheriff  JJ*  J^»'»J-396. 
is   a   great  officer    and  fworn,    &c.   that  the  faid  aft   by  D^er  loo.pKyi. 
any  ftrained  conftruftion  fliall  not  be  extended  to  a   Ser-  2  BuUir.  97.0. 
jeant  at  Mace  (who  is  not  fworn)  to  take  a  jury,  &c.  and  |^g  ^^l  ^*'' 
thereupon  the  books  in  7  H.  6.  35,  14  E.  2.  Rediffeifin  9.     '^'^' 
8c  32  H*  6.  25.  were  cited,  that  an  aâion  of  wafte   nor 
rediffeifin  doth    not  lie  in   (fj  ancient  demefne,    becaufe  (f>  »  Stnd.254. 
the  enquiry  of  wafte,  and  the  proceeding  in  rediffeifin  is  ?i!^*JJi*Jj^!2^ 
appointed  by  the  ftatutes  to  be  made  by  the  Sheriff^  and  in 

Y  2  ancient 
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ancient  demefne  there  is  not  any  Sheriff»  and  the  Bailiff  who 
is  officer  in  ancient  demefne  (hall  not  fupply  the  place  of  the 
Sheriff.  But  it  was  refolved  by  the  whole  court,  that  the  ex- 
ecution was  well  enough,  for  the  ftatute  which  provides»  that 
procefs  fliall  be  made  to  the  Sheriff,  by  equity  is  to  be  extended 
(j)  Cr.  Car.319.  to  every  (a)  other  iiûmediate  officer  to  every  court  of  record 
"**'»•  *3-  of  the  King,  and  io  poiius,  bccaufe  the  flatute  of  W.  2.  cap- 

18.  couples  the  Elegit^  with  the  Fieri  facias,  and  limits  both  to 
be  executed  by  the  Sheriff;  and  yet  without  queflion  the  Ser- 
jeant at  Mace  in  the  cafe  at  bar  may  execute  a  Fieri  facias  : 
and  it  is  not  like  the  cafe  of  wade»  for  the  ftatute  of  W.  2. 
{ii)  %  Inft.  ]9o.    cap.  14.  provides  that  in  (b)  propria  perfona  accédât  ad  locum 
Dy.  a04.pl.  I,    yaflatum  \  fo  that  the  perfona!  appearance  of  the  Sheriff  is  re- 
(OxoH.7.28.a.  quifite,  and  in  the  cafe  of  rcdiffeifin  (he  Sheriff  is  (0  Judge, 
and  therefore  not  like.     3.  Where  it  was  further  objeâed, 
that  the  execution  upon  the  EUgit  was  not  lawful,  forafmuch 
as  Sir  Tho.  Rivett  was  in  by  matter  of  record  whereof  be 
ought  to  take  notice,  and  to  have  fued  Scire  facias  againft  him, 
in  proof  of  which  the  books  in  9  £.  3.  or  4.  24  &  a  R.  3.  8. 
Simpfon's  cafe,  were  recited.    But  it  was  refolved  per  tot*  cu^ 
riantf  that  the  execution  upon  the  Elegit  was  good  enough  : 
but  it  was  {aid»  if  the  Sheriff  had  returned  the  former  by  ex« 
tent,  and  the  matter  had  appeared  to  the  court,  the  plaintiff 
ld}Cr.]aic,  47g.  (d)  ought  to  have  had  a  Scire  facias  ;  but  the  whole  court  &id, 
*  Roll.  473.       if  the  Sheriff  levies  execution  it  is  good  enough,  vide  for  that 
i  ^  9<>*  22  £.  3. 7.    4thly,  It  was  obje£led,  that  here  was  no  ftatute  or 

recognifance  in  nature  of  a  ftatute  fufficiently  found,  for  the 
jurors  have  found,  tha(  the  faid  Tho.  CdfiU  veniebat  coram  R. 
O.  Recordatore  civitalis  London,  ^  Tho.  0,  majoreJiapuU,  &  r/- 
.  cognovit  fe  debere  Tho,  Rivet ^  militi^  200/.  and  doth  not  fay, 
W  Hob.  j5.     ..fecundum  formam  (/ijiatuti^  Ùfc*  ncc per fcriptum  obligatorium^lSe. 

Cr!^CiVi6'     '  ^^^^  ^^^  ^^"^^  °f  ^3  "'  ^-  P«'ovides  that  it  fliall  be  by  bill 
2  Vcntr.  3.  ^      obligatory,  fealed  with  3  feals.    But  it  does  not  appear  by  the 
R«ym.  150.        verdiA,  that  there  was  any  bond  or  any  feal,  «either  doth  it 
Vaugh.  iM.       appear  by  any  word  of  the  verdiâ,  that  it  was  made  according 
to  the  ftat.  &c.    And  it  was  faid,  that  although  verdicts  being 
the  words  of  lay  men  fliall  be  taken  according  to  their  mean- 
ing, and  there  need  not  fo  precife  form  in  them  as  in  pleading, 
yet  the  fubftance  of  the  matter  ought  to  appear  either  by  ex- 
prefo  words,  or  by  words  equipollent,  or  tantamount,  fo  that 
there   ought    to    be    convenient  certainty,  which  if  it  be 
falfe,  the  party  for  fuch  falGty  may  have  his  attaint  :    but 
//7Har(!.4i3.    it  was  refolved,  that  the  (f)  verdidiis  good  enough,  for  in- 
Ro5^*^^'*^*'  ^^"^"^^^^^  ^^^  ^^"^^  found  a  recognizance  before  the  Mayor 
Raym.  i^q!        and  Recorder,  &c.  it  fliould  in  a  verdiâ  of  laymen  be  in- 
Ltae  40.  I  Sî-    tended  according  to  the  ftatute,  for  otherwife  they  could  not 
^^*c/ci^*    take  any  recog,  and  alfo  the  whole  fcquel  of  the  verdift  im- 
^'ughJ  102!  ^'  pUc^  ^^  ^bû  was  a  recognifance  in  the  nature  of  a  ftatute^ 

or 
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or  otbcrwife  no  execution  could  be  fued  thereupon  in.  the 
Chancery.    5*  It  was  objeâed,  when  the  wife  of  the  conufor 
recovered  dower»  and  thereby  the  poflefiion  of  the  conufee 
was  evifled,  and  aMb  when  a  greater  term  in  thé  moiety  was 
eviâed  by  force  of  the  EUgit  than  the  conufee  had  ;  for  (for 
example)  the  extent  upon  the  ftat.  if  no  eviâion  had  been  in- 
curred in  13  vears»  and  the  moiety  which  was  eviâed  by  the 
Elegit  would  oe  fubjcdl  to  execution  by  force  of  the  Elegit  for  1 5 
years  ;   {o  that  a  greater  term  was  evjûed  by  Elegit^  and  a 
greater  eftate  was  recovered  by  the  writ  of  dower  than  the  co- 
nufee had,  and  therefore  he  mould  be  put  to  his  Scire  facias 
upon  the  ftatutc  of  32  H.  8  cap.  5.  (a)  for  otherwife  great  ^^\*/"^*A^' 
mifchief  would  enfue  ;  for  if  the  conufee  (hould  hold  over,  coXxl^iS^.X 
after  the  death  of  the  tenant  in  dower,  and  aft(Kr  the  extent  £90. 
upon  the  Elegit  incurred,  then,  during  thb  life  of  the  tenant  in 
dower,  and  during  the  execution  upon  the  Elegit^  the  conufee 
might  fue  a  new  execution  upon  the  (aid  ftatute,  and  fo  have 
double  remedy,  which  never  was  the  intention  of  the  ftatute. 
But  it  was  refolved  per  toiam  curiam^  that  in  this  cafe  the  co- 
nufee could  not  have  any  help  of  the  faid  ftatute,  for  inafmuch 
as  but  part  was  eviâed,  fc,  the  moiety  upon  the  Elegit^  the  Co.  Lî€.  2S9.  b. 
conufee  fliould  not  only  hold  over  the  other  moiety,  but  alfo  Cr.  ]ac.  694. 
after  the  death  of  the  tenant  in  dower,  and  the  extent  upon  the 
Elegit  ended,  he  ibould  re-enter  into  the  faid  land  fo  eviâed, 
and  therefore  he  is  not  helped  by  the  faid  aâ,  for  the  faid  aâ 
will  not  help  but  when  the  conufee  is  put  clearly  without 
remedy  |o  obtain  any  part  of  his  debt  :  as  where  the  whole 
execution  is  avoided  by  title  paramount  for  ever.     And  that  Co.  Lît.  2S9.  b. 
appears  by  the  exprefs  words  of  the*  preamble,  for  the  words  1^°:}^'  **  , 
of  the  preamble  are  ;  **  by  rea&n  whereof  the  obligees,  recog-  °"*'*  ^* 

^*  nifeès  and  recoverors  have  been  thereby  fet  clearly  without 
"  remedy  by  any  manner  of  fuit  of  law."    And  the  body  of 
the  aâ  refers  to  the  preamble,  fciL  '^  fuch  lands,  &c."  In  the  Co.  Lit.  «89.  b. 
body  of  the  aâ  it  is  faid,  ^<  any  fuch  lands,  tenements  or 
*'  hereditaments,  as  be  or  (hall  be  bad  or  delivered  in  ex- 
tent/* and  doth  not  fay,  **  or  any  part  thereof:'*  and  it  is 
provided  that  new  execution  fliall  be  done  :  "  for  the  levying 
**  of  the'refidue  of  all  fuch  debt  and  damage  as  then  (hall  ap-   ' 
*^  pea^-  to  be  unlevied,  &c.'*    And  that  cannot  be  when  but 
parcel  of  the  land  extended  is  eviâed,  for  by  the  common  law 
the  conufee  in  fuch  cafe  is  not  without  remedy,  but  the  co- 
nufee (ball  hold  the  refidue  of  the  land  over,,  till  the  refidueof 
the  debt  (hall  be  fatisiied  ;  and  therefore,  if  he  (hould  have  his 
remedy  alfo  upon  the  faid  ftatute,  he  would  have  double  fatis- 
faâion,  which  would  be  inconvenient  :  and  if  the  conufee  has 
remedy  either  in  prajenti  for  part,  or  in  futuro  for  all,  or  partf 
the  faid  aâ  of  3a  H.  8.  doth  not  extend  to  it.  6.  It  was  objeâ-  q^  lî^^  %%^r^. 
ed  that  when  Sir  T.  had  execut.  (for  example)  of  4  houfes,  and      * 
the  extent  of  that  by  courfe  of  time  would  endure  for  1 3  years 
and  aficrwardra  of  the  faid  houfes  arc  eviâed  by  Elegii  (or  15 

Y  3  years. 
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years,  and  afterwards  Sir  T.  Rivet  a(fignedover  all  his  intereft 
in  the  execution  upon  the  fiatute  to  Fulwood,  that  this  aifign- 
ment  as  to  the  two  houfes  fo  eviâed  was  void,  for  in  that  a 
greater  term  was  eviâed  than  the  conufee  had  for  the  moiety, 
and  then,  at  moft,  the  conufee  had  but  a  poiBbility  which 
'  could  not  be  alTigned  over.    And  a  cafe  adjudged  now  lately 
in  C.  B.  was  cited»  which  was  fuch  in  effeâ  j  a  man  pof- 
fefled  of  a  term  for  divers  years,  devifed  the  profits  thereof  to 
foi  one  life,  and  after  his  deceafe  to  another  for  the  reCdue  of 
the  years,  and  died  ;  the  firft  devifee  entered  by  the  aflent  of 
the  executor,  suid  afterwards  he  in  the  remainder  during  the 
life  of  the  firO;  devifee  afligned  it  to  another,  and  afterwards 
the  firft  devifee  died  i  it  was  adjudged  that  the  affignment  was 
(fl)  lo  Co.  47.  b.  void,  for  he  in  remainder  had  but  (a)  pofllbility  during  the 
a  B^rDWDu'i'ys.    ^'^^  ^^  *^  ^^^  devifee  Î  for  it  is  as  much  in   law,  as  if  the 
I  Balftr.  19s,     land  had  been  devifed  to  him  for  fo  many  of  the  years  as  he 
j93.Raym.  146.  fliould  live,  Or  for  the  whole  term  if  he  (hould  live  fo  long, 
Re"*if  * *Cf"*  fo  that  the  intereft  of  the  term  fub  modo  is  in  him,  and  the 
Jac.  510.  P^lm.  Other  in  remainder  has  but  a  poflibility  which  he  cannot  grant 
274*  over  :  but  it  was  refolved,  that  in  the  cafe  at  bar,  the  conufee 

I  Co.  153.  b.      j^^j  ^^  intereft  in  the  two  houfes  which  were  evifted,  for  it 
was  agrec;d  by  them,  if  a  man  is  bound  in  two  ftatutes,  and 
(l)Pilm.  vj^.,   (i^e  ijmcr  ftatute  is  {b)  firft  extended  and  delivered  in  execu- 
tion, and  afterwards  the  firft  ftatute  is  put  in  execution  for 
greater  time,,  and  for  a  greater  fum  than  the  firft  was,  yet 
when  the  firft  ftatute  is  iatisfied,  and  his  intereft  lawfully  de- 
termined, the  2d  conufee  fliall  have  the  land  again  by  force 
of  the  firft  extent  ;  and  fo  in  the  cafe  at  bar,  when  a  moiety 
was  eviâed  for  15  years  by  force  of  the  EkgiU  now  by  com- 
putation the  conufee  of  the  fiat,  fhall  hold  the  other  moiety 
for  15  years,  and  after  the  15  years  expired,  the  whole  land, 
until  the  whole  debt  upon  the  ftat.  is  fatisfied  :  fo  that  it  is 
not  a  poflibility,  nor  fo  uncertain,  but  that  by  computation  it 
(r)  5  Co.  5.  t.     may  be  by  reafoaable  intendment  made  certain  2  et  id  (c)  ur^ 
^fih^'V^'**     /«w^,  quod  artum  nddi  potifi  :  and  although  cafualties  and 
\éi%.'^ ^Co.     fuddcn  accidents  may  happen,  yet  cafus  fortuitus  non  ift  fpe- 

^o.a.  47.a.  Tûndus,  H  fe)  r,emo  tinetur  divinan.  It  was  alfo  refolved, 
«ne  51.  Hetly  ^j,at  if  the  conufec  is  oufted  by  wrong  by  the  conufor,  or  any 
«s.^e^CoTs.  a.  ^*^^  ^^^  ^**  ^^^  immediate  eftatc,  that  the  conufee  Ihall  hold 
(<^;  Hard.  8»!  (YJ  over.  So  when  the  wife  {g)  of  the  conufee  recovered 
tit.  Rep.  98.  dower,  the  conufee  fliall  hold  over,  for  ftic  claimed  by  her 
Lit.^èp!  08,  *'  huft)and  :  the  faipc  law  if  a  man  makes  a  leafc  for  life  or  for 
(/;  Co.  Lit.'  years,  and  {h)  afterwards  difleifes  his  lefTee  for  life,  or  oufts  his 
189.  b.  leflee  for  years,  and  acknowledges  a  ftat.  or  recognizance,  upon 

^8^  ^b  ^^^  which  execution  is  fued,  and  after w.  the  leflee  for  life  enters 
\b)Q<^ Lit.  and  dies,  or  the  years  etpirc,  the  conufor  (hall  re-enter  and 
^89*  ^  hold  over  ;  and  fuch  eviâion  for  a  time  is  not  within  the  faid 

aét  of  32  H.  8.  becaufe  the  conufee  has  remedy  infuturo,    7. 
It  was  obje£led  that  forafmucb  ^s  the  lii^erau  was  not  returned. 
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exécution  was  not  lawfully  done,  for  inafmuch  as  tenant  bf 
ftatute  merchant  is  tenant  by  matter  of  record»  the  liberate 
ought  to  be  returnedi  or  otberwifehe  will  be  tenant  by  matter  ..  . 
in  fa£l  in  pais^  and  not  by  matter  of  record.  Alfo  the  literate 
ought  to  be  returned,  or  otherwife  the  time  of  the  liberate 
made  will  not  appear,  and  the  term  of  the  conufee  (hall  be- 

•  gin  from  the  time  of  the  (a)  Eberate  executed,  quod  vide  33  H.  («)  Cr.  EI.  463. 
o.  tit.  Statute  ai.     2.  It  appears  by  the  liberate  that  the  co- 

•  nufee  (hall  be  latisfied  for  all  his  cofts  and  damages,  qua  tunc, 
fi.  tempore  of  the  delivery  of  the  land  to  the  conukc  fu/linuit, 
fo  that  the  time  of  the  delivery  is  material  and  ought  to  appear 
of  record.  3.  If  the  terre  tenant  (hould  be  driven  to  fue  a 
Scire  faciai  after  the  extent  incurred  by  courfe  of  time,  the 
liberate  ought  to  appear  of  record,  fo  that  it  might  appear 
to  the  court  that  the  time  is  paft.  4.  It  was  faid,  that  it 
would  be  dangerous  to  purehafors,  for  they  could  not  know  of 
the  execution  by  any  fearch,  if  the  execution  do  not  appear  of 
record  :  but  it  was  rcfolvcd  per  totam  curiam^  that  the  execu- 
tbn  of  the  liberate  was  well  enough,  although  the  writ  was 

not  {b)  returned,  for  the  writ  is  not  conditional,  but  has  thefe  {b)  i  Leon.  Rep. 
words,  et  qualiter  bee  pneceptum^  Vc.  and  is  ftronger  than  the  j|o-  Cr.  bi.  17. 
cafe  of  the  capias  ad  fatisfaciendum,  for  there  are  words  condi-  ^  ^^^^\ 
cional,  and  yet  the  execution  is  good  although  the  writ  is  not  codb.  82, 83. 
returned  t  fo  of  habere  facias  feifinamt  and  generally  of  all  other  Kdw.  3.  a. 
writsofexecution  which  are  the  moft  final  procefs,  and  after  ^*co.«a^i 
which  no  judgment  is  to  be  given,  nor  no  farther  procefs  had  : 
vide  Pafihai  3  Eliz.  toter  Borley  &  Borley,  1 7  AflT.  24-  32  E.  3. 
lOi.  tit.  Scire  faâ^  19  E.  3.  Scire  facias  120.  20  H.  6.  24. 
%\  H.  6. 5«  b.  1 1  H.  4*  57.  k  But  it  was  find  that  this  cafe  was 
not  like  the  cafe  of  Elegttf  where  an  (r)  inquifition  was  to  be  (cl  Poftea  74.  b. 
taken,  (or  there  the  writ  ought  to  be  returned,  to  the  intent  ainft-^39^C'- 
that  the  court  (hall  judge  upon  the  fufBciency  or  infufficiency  ,^*.  pi.^!,/^ 
of  that  inquifition  :  but  it  was  agreed  clearly,  that  where  no  %  Bulftr.  97.  Cr. 
inqueft  was  to  betaken,  but -only  land  to  be  delivered,  or  Ei.  5^4-D*li.48- 
feifin  had,  or  goods  fold,  &x.  which  were  but  matters  in  faâ,  ^  '* 
thefe  are  good  although  the  writ  is  not  returned  :  (^)  but  every  K^)  s  ^o-  9^«  u 
inqueft  uken  by  the  King's  writ  ought  to  be  of  record,  and  jJr*c6o,    * 
not  averable  by  the  country.    8.  It  was  objeâed  that  after  the 
extent  upon  the  ftatute  ftaple  incurred  by  courfe  of  time,  the 
conufor  might  enter,  and  (hould  not  be  put  to  his  Sdrefadasi 
for  although  the  damages  and  co(b  are  incertain,  yet  the 
judges  might  adjudge  and  take  knowledge  of  them,  tor  firft 
the  time  of  the  conu(ans  of   the  ftatute  appears,   and  for 
what  time   the  faid    debt   was  with  held  till  the  liberate^ 
fo  that  they  might  well  judge  of  the  damages  and  cofts  ; 
and  therefore  when  by  courfe    of  time  as  well  the  deb( 
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a$  the  cods  and  dainages«  and  greater  fum  is  levied,   the  co- 
nufor  might  enter  :  and  difference  was  talcen  when  the  extent 
incurs  by  efRuxion  of  tinne,  an4  when  by  cafual  .profit;  for 
{a)  2  Rûlk  4S3.  when  it  is  fatisfied  by  cafual  profit,  he  ought  to  have  (47)  Scire 
îiltd'i^^'      /tf«tf  J,  but  in  the  other  cafe  be  m^y  enter.   And  to  this  intent 
the  books  in  32  E.  3.  Scire  facias  loi.  11  H.  6.  7.    9  E.  4. 
50.  2  R.  2.  Execution.  17.  ¥itz\  15  H.  7.  15,  were  cited. 
£t  vide  30  H.  6.  I.  b.    38  E.  3,  10.    1^4  H.  4.  9.    That  in 
debt  the  court  may  aflefs  coils  and  damages  without  any  en- 
a  Sand.  loy.       quiry,  for  the  reafon  aforefajd.     But  it  was  rcfolved  **  by  the 
*^  whole  court,"  that  in  the  cafe  at  bar  the  conufor  could  not 
enter,  for  the  conufee  (ball  hold  the  land  not  only  until  be  is 
598. 599-*''       fatisfied  for  {b)  damages,  &c.  for  the  detainer  of  the  debt, 
ft  Eolie479.       and  for  cofls  of  fuît,  but  alfo  for  his  reafonable  labours  and 
a  Inû.  678, 68o«  expences,  &c.  for  the  entry  thereof  is,  tenendum  ^  lièiriim 
temmentum^  (ffr.  quoyfque  debitum  prod*  una  cum  damnh  CsT  t9/h^ 
giis  fuis  necejfariis  &  ratiwabiSbuSt  ut  in  laècribus^  feSiit^  dih^ 
tionibuSf  &  exfenfisy  l^c.  which  are  incertain.   And  forafiofitich 
as  they  are  inceruin,  and  the  conufee  in  by  matter  of  record, 
reafon  requires  that  the  conufor  fliould  bring  a  Sein  faaas 
againfl  the  conufee  before  that  bis  eftate  ihall  be  defeated  : 
rf;aRoU.48«.  alfo  the  court  of  (c)  Chancery^  which  awards  the  eitent  and 
liberate^  (hall  adjudge  of  the  reafonablenefs  of  the  coQSf  da- 
mages, labours,  expences,  &c.  as  any  other  court,  and  it  was 
W  Jj'Cir.s98-  agreed  "  by  alJ,**  that  in  cafe  of  EUgit,  (d)  the  conufor  after 
Hard/so.^  '      fatisfadion  had,  might  enter,  for  be  (nould  not  have  damages» 
Mnft.  68a     ^  {e)  coils,  nor  other  thing,  but  only  the  land  until  the  debt  is 
(#)  %  Inft.  678.    fatisfied  j  and  becaufe  all  is  certain,  the  conufor,  after  the 
extent  expired,  might  enter  :  vidi  the  ihtute  di  mercettêribus 
13  £.  I.  the  ftatute  of  Aâon  Burnel,  and  the  ftatute  of  27  £• 
3.  for  cods,  and  damages  upon  the  ftatute  ftaple.    And  judg- 
ment was  given  againft  the  plaintiiF.  WiUiam  Daniel»  James 
Dalton,  and  others  were  of  counfel  with  the  plaintiff)  and 
£dward  Coke  and  others  with,  the  defendant*. 
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^lill.  34  Eliz.  Rot.  2380. 
In  the  King's  Bench. 

'  Brownlow* 

Oxon.  ff.lT*  LIZABETH  HTNDE  wa«  fummoncd  to  anfwcr 
lT#  to  JUchard  Libb,  Efq.  of  a  plea,  wherefore» 
whereas  by  the  common  counfel  of  the  realm  of  the  lady  the 
now  Queen  of  England,  it  is  proYided»  that  it  (hall  not  be 
lawful  for  any  one  to  do  wafte,  fpoil,  or  deftru£Hon  in  lands, 
houfes,  woods,  or  gardens,  to  him  demifed  for  term  of  life  or 
years,  the  faid  £.  of  lands  and  woods  in  Goring  and  Whit- 
church, which  ihe  holdeth  for  term  of  years,  ot  the  demife 
of  Rob.  Garrard,  of  the  aforefaid  Rich,  of  the  afiignment  of  W, 
Haw,  who  thofe  to  the  faid  Rob.  demifed,  for  the  (aid  term 
thereof  made  to  the  faid  Rich,  did  wafte,  fpoil,  and  deftruc-  . 
tion,  to  the  difinherifon  of  him  the  faid  Rich,  and  againft 
the  form  of  the  provifion  aforefaid,  &c.  And  whereupon  the 
laid  Rich  by  Tho.  Lane  his  attorney  faith,  that  whereas  the 
aforefaid.  Will.  Haw,  was  feifed  of*^  a  mefluage  called  Haw 
Place,  200  acres  of  land,  lo  acres  of  meadow,  loo  acres  of 
pafture,  and  50  acres  of  wood,  with  the  appurtenances  in 
Goring  and  Whitchurch  aforef.  in  his  demefne  as  of  fee,  and 
fo  thereof  being  feifed  on  the  4th  day  of  January,  in.  the  28th 
year  of  the  reign  of  the  faid  lady  the  now  Queen  at  Goring 
aforefaid,  by  a  certain  indenture  made  between  the  aforefaid 
Will,  by  the  name  of  Will.  Haw  of  Haw  Place»  in  the  parifh 
of  Goring,  in  the  county  of  Oxon,  Yeoman,  of  the  one  part, 
and  the  ^re£dd  Rob.  Garrard,  by  the  name  of  Rob.  Garrard  ^ 

of  Hedfor  in  the  county  of  Buckingham,  Gent,  of  thedber 
part,  which  faid  other  part,  fealed  with  the  feal  of  the  afore- 
faid Rob.  the  faid  Rich,  brings  here  into  court,  whofe  date 
is  the  fame  day  and  year,  demSisd  to  the  £iid  Rob.  the  tene- 
ments aforefaid  with  the  appurtenances,  except  (during  the 
life  of  Agnes  Haw,  mother  of  the  faid  Will.)  fuch  part  of 
the  meffiiage  aforefaid,  parcel  of  the  premifes,  orchard  and 
garden,  one  clofe  called  Reaves  Dean,  and  one  clofe  called 
Bell  Clofe,  and  one  orchard,  called  the  Orchard  Pedell,  parcel 
of  the  premifes,  which  the  faid  Agnes  then  occupied,  and  then 
had,  taken,  and  agreed,  to  receive  for  her  dower,  of,  ini  and 
for  the  tenements  aforefaid  with  the  appurtenances,  to  have, 
and  to  occupy  the  faid  tenements  with  the  appurtenances,  (et- 
'  ept  before  excepted)  to  the  faid  Rob.  and  his  afiigns,  from  the 
eait  of  the  birth  of  our  Lord  God  then  laft  pafl,  until  the 
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end  and  term  of  i6  yeare»  from  thence  next  enfuing,  and 
fully  to  be  complete  and  ended,  by  virtue  of  which  demife, 
the  (aid  Rob,  entered  into  the  tenements  aforeiaid  with  the 
appurtenance^   above  in  form  aforefaid  demifed,  and  was 
thereof  poflefled»  and  being  fo  podeflcd  thereof  on  the  aoth 
day  of  Augufty  in  the  29th  year  of  the  reign  of  the  faid  lady 
the  now  Qi^ecni  at  Goring  aforefaid,  granted  all  his  efiate,  in* 
tercft,  and  term  of  years,  which  he  had  then  to  come,  of  and 
in  the  aforefaid  tenements  with  the  appurtenances»  above  in 
form  aforefaid  demifed,  to  the  aforefaid  Eliz.  Hynde,  by  vir- 
tue of  which  grant,  the  aforefaid  £liz.  entered  into  the  faid 
tenements  with  the  appurtenances,  above  in  form  aforefaid 
demifed,  and  was  pofleOed  thereof,  and  the  aforefaid  Eliz. 
being  fo  pofiefled  thereof,  and  the  aforefaid  Will.  Haw,  of 
the  reveriion  thereof  in  his  demKne  as  of  fee,  in  form  aforef. 
being  feifed,  the  faid  Will,  on  the  7th  day  of  March  in  the 
30th  year  of  the  reign  of  the  faid  lady  the  now  Queen,  at  Gor- 
ing aforeCiid,  by  his  indenture  of  bargain  and  fale,  made  be- 
tween him  the  faid  Will,  of  the  one  part,  and  the  aforefaid 
Rich,  of  the  other  part,  which  other  part,  fealed  with  thefeal 
ofthe  faid  Will.  Haw,  the  faid  Rich,  here  brings  into  court, 
.  whpfe  daté  is  the  fame  day  and  year,  and  in  the  court  of  the 
faid  lady  the  Queen  of  the  Bench  here  at  Weftminfter,  in 
£after  term,  in  the  faid  30th  year  of  the  reign  of  the  faid  lady 
the  Queen  abovef.  before  the  then  Juftices  ofthe  faid  lady  the 
Queen  of  the  Bench  aforef.  here,  as  the  deed  ofthe  faid  Will. 
Haw,  by  him  the  faid  Will,  acknowledged,  and  within  fix 
months  then  next  following,  that  is  to  lay,  the  fame  Eafter 
Term  in  due  manner  in  the  faid  court  of  record  enrolled,  ac- 
cording to  the  form  of  the  ftatate  in  fuch  cafe  made  and  pro* 
vided,  for  and  in  conCderation  of  120 1.  to  the  faid  Will,  by 
the  (aid  Rich,  before  that  time  paid,  bargained,  and  fold  to  the 
faid  Rich,  (amongfi  other  things)  the  reverfion  aforef.  to  have 
and  to  hold  to  him  and  his  heirs  for  ever,  by  virtue  of  which 
bargain  and  fale,  and  inrolment  aforefiiid,  and  by  force  of  a 
certain  ftatute  made  in  the  parliament  of  the  lord  Henry  the 
8th  late.  King  of  England,  holden  at  Weilminfter   in  the 
county  of  Middlefex,  on  the  fourth  day  of  February,  in  the  27th 
year  of  his  reign,    of  transferring  of  ufes  into  poQeOion, 
the  aforefaid  Rich,  was  and  yet  is  feifed  of  the  reverfion 
afore&id,  in  his  demefne  as  of  fee,  and  the  faid  Rich,  being 
fo  feifed  thereof,  and  the  aforefaid  Eliz.  being  pofieffisd  of  the 
tenements  aforefaid*  with  the  appurtenances,  to  her  in  form 
aforef.  granted,  the  faid  Eliz.  did  wade,  fpoil,  anddeftruâion 
ofthe  lands,  that  is  to  fay,  in  digging  in  10  acres  of  land, 
in  Goring  aforefaid,  parcel  of  the  tenements  aforefaid  to  the 
aforefaid  Rob.  demifed,  100  loads  of  clay,  taking  for  the  price 
of  every  load  of  clay  thereof  8  pence,  and  cutting  down  and 
felling  of  the  woods,  alfo  in  a  ceruin  wood  called  High- 
grove,  containing  10  acres  of  wood,  with  the  appurtenances 
in  Goring  aforelaidy  and  parcel  of  the  tenements  afore&id 

with 


Part  IV.  Hynde's  Cafe,  6^ 

with  the  appurtenances,  to  the  &id  Rob.  above  in  form  aforef. 
demifed,  200  oaks,  the  price  of  every  oak  five  fliillings, 
through  the  faid  whole  wood  here  and  there  growing,  and  in 
a  certain'other  wood  called  the  Hedge  Row,  lying  in  Goring 
aforef.  near  the  aforef.  wood  called  High-grove,  in  Goring 
aforef.  parcel  of  the  tenements  aforeC  with  the  appurtenances 
demifed  in  form  aforef  to  the  aforef  Rob.  40  oaks,  the  price 
of  each  of  d)em  fix  (hillings,  through  the  faid  whole  wood  here 
and  there  growing,  and  in  a  certain  coppice,  called  Home 
Coppice,  in  Goring  aforef.  parcel  of  the  aforef.  tenements  with 
the  appurtenances  demifed,  to  the  faid  Rob.  in  form  aforefaid 
above,  100  oaks,  the  price  of  each  of  them  10  fhillings,  in 
the  faid  coppice  called  Home  Coppice,  lately  growing  here 
and  there,  and  in  20  acres  of  pafture  called  the  Hanging,  in 
Goring  aforef.  lying  there,  betwixt  a  certain  clofe  callal  High- 
grove  Hill,  and  another  clofe  called  Dicker-grove  Hill,  that 
is  to  fay,  parcel  of  the  tenements  afore&id  with  the  appurte- 
nances demifed,  to  the  aforef.  Rob.  in  form  aforef.  10  oaks, 
the  price  of  each  of  them  10  (hillings,  fix  a(hes,  the  price  of 
each  of  them  5  {hillings,  and  10  beeches,  the  price  of  each  of 
them  6  (hillings,  in  the  aforef.  20  acres  of  pafture  likewife, 
late  here  and  there  growing,  and  in  a  certain  hedge  of  a  cer- 
tain clofe  called  Home  Field  in  Whitchurch  aforefaid,  that  is 
to  fay,  parcel  of  the  tenements  aforef.  with  the  appurtenances 
demifed  to  the  aforef.  Rob.  inform  aforef.  lying  near  unto  a 
wood  called  Hawes  Coppice,  3  oaks,  the  price  of  each  of  them 
10  (hillings,  and  one  beech,  the  price  10  (hilKngs,  and  in  a 
certain  other  hedge,  of  the  clofe  afof  efaid  called  Home  Field,  in 
Whitchurch  aforefaid,  that  is  to  fay,  parcel  of  the  tenements 
.  aforef.  demifed  to  the  aforef.  Rob.  in  form  aforef.  lying  near 
to  the  aforef.  wood  called  Home  Coppice,  10  oaks,  the  price 
of  each  of  them  20  (hillings  and  alfo  in  fuffering  the  fprouts 
of  the  roots  of  20000  other  little  oaks,  called  Oak  Saplins^  of 
1 0000  beeches,  and  100  a(he8,  to  the  value  of  20  pounds,  in 
the  aforef.  wood  called  the  Hedge  Row,  and  loooo  of  oaks» 
10000  of  beeches,  and  200  of  alhes,  in  the  aforef.  coppice 
called  Haw  Coppice,  by  the  faid  Eliz.  through  the  whole  woods 
here  and  there  growing  to  be  cut,  and  to  be  ^aten  and  utterly 
deftroyed  and  wafted  with  cattle,  to  the  difinherifon  of  the 
faid  Rich,  and  again  ft  the  form  of  the  provifion  aforefaid: 
whereupon  he  faith  he  is  injured,  and  hath  damage  to  the 
value  of  200  pounds,  and  thereof  he  bringeth  fuit,  &c.  And 
the  aforef  £liz.  by  Ralph  Surges  her  attorney,  cometh  and 
defendeth  the  force  and  injury,  when,  &c.  and  whatfoeverf 
&c.  and  faith  that  the  aforef.  Rich,  ought  not  to  have  his  faid 
aâion  againft  her,  becaufe  (he  faith  that  well  and  true  it  is» 
that  the  aforef.  Will.  Haw,  was  feifed  of  the  tenements  afore- 
faid with  the  appurtenances  in  his  demefne  as  of  fee,  and 
being  fo  feifed  thereof  on  the  aforefaid  4th  day  of  January  in 
the  19th  year  of  the  reign  of  the  faid  lady  the  now  Queen 
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abotefaid,  by  his  indenture  aforefaid  demifed  to  the  afbrefaid 
Rob.  the  tenements  aforefaid  with  the  appurtenances,  (except 
before  excepted)  to  have,  and  to  hold,  to  hinr  and  bis  afilgns, 
from  the  aforefaid  feaft  of  the  Birth  of  our  Lord  then  laft 
paft,  until  the  end  and  term  of  the  aforefaid  16  years,  then 
next  following  and  fully  to  be  complete  and  ended.  By  virtue 
of  which  demife»  the  aforefaid  Rob.  entered  into  the  tenements 
aforefaid  with  the  appurtenances,  above  in  form  aforefaid  de« 
mifed,  and  was  thereof  poflefled»  and  being  fo  poflefied  there- 
of, on  the  aforefaid  20th  day  of  Auguft  abovefaid,  granted 
all  his  eftate,  intereft,  and  term  of  years»  which  he  bad  then 
to  come,  of  and  in  the  aforefaid  premifes,  with  the  appurte- 
nances, above  demifed,  to  the  aforefaid  Eliz.  Hynde,  by  virtue 
of  which  grant,  the  aforefaid  Eliz.  entered  into  the  aforefaid 
tenements  with  the  appurtenances  above  demified,  and  was 
thereof  poflefled,  as  the  aforef.  Rich,  by  his  declaration  above 
fuppofeth  :  but  the  faid  Eliz.  further  faith,  that  the  faid  Eliz. 
being  poflefied  of  the  tenements  aforefaid  with  the  appurte- 
nances, above  demifed,  in  form  aforefaid,  and  the  faid  Will. 
Haw,  being  feifed  of  the  reverfion  thereof,  in  his  demefne  as 
of  fee,  after  the  aforefaid  7th  day  of  May,  in  the  30th  year 
aforefaid,  and  before  the  aforefaid  indenture  of  bargain  and 
fale,  between  the  aforef.  Will,  of  the  one  part,  and  the  a- 
forefind  Rich,  of  the  other  part  made,  in  the  court  of  the 
lady  the  Queen  of  the  Bench  here  in  form  aforef.  was  en- 
rolled \  a  fine  was  levied  in  the  aforef.  court  of  the  lady  the 
Queen  of  the  Bench  here,  that  is  to  fay,  at  Weftminfter  a- 
ibref.  from  the  aforef.  day  of  Eafter  in  15  days,  in  the  30^1 
year  of  her  reign  abovefaid,  before  Edmond  Anderfon,  Fran* 
cis  Windham,  William  Periam,  aiid  Frands  Rodes,  then 
JttHicesof  the  faid  lady  the  Queen  of  the  Bench,  and  other 
of  the  faid  lady  the  Queen's  liege  people  then  there  prefcnt, 
between  the  aforeC  Rich,  by  the  name  of  Richard  Libb, 
Gent.  plaintiiF,  and  the  aforef.  William  Haw,  and  Ellen  his 
wife  ^deforceants,  of  the  tenements  aforef*  above  in  form  a- 
foref.  demifed,  amongfl  other  things  by  the  name  of  one 
mefluage,  one  cottage,  two  gardens,  70  acres  of  land, 
one  acre  of  meadow»  10  acres  of  paflure,  60  acres  of  wood, 
and  10  acres  of  furz  and  heath,  with  the  appurtenances 
m  Goring  and  Whitchurch  aforefaid,  in  Mapie  Deram  in 
the  county  aforefaid,  whereupon  a  plea  of  covenant  was  fam- 
moned  betwixt  them  in  the  faid  court,  that  is  to  fay,  that 
the  dbrefaid  Will,  and  Ellen,  acknowledged  the  tenements 
aforefaid  with  the  appurtenances  to  be  the  right  of  him 
the  faid  Rich,  as  thofe  which  the  faid  Rich,  had  of  the  gift 
of  the  aforefaid  Will,  and  Ellen,  and  them  they  remifed 
and  quitrdaimed,  from  them  the  faid  Will,  and  Ellen  and 
their  heirs,  to  the  aforefaid  Rich,  and  his  heirs  for  ever  : 
and  further  the  faid  Will,  and  Ellen,  granted  for  them,  and 
the  heirs  of  the  faid  William,  that  they  would  warrant  to  the 
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aforefaid  Rich,  and  his  heirs,  the  aforefaid  tenements  with 
the  appurtenances,  againft  all  men  for  ever,  as  by  the  faid 
fine  here  in  court  of  record  remaining  more  fully  appeareth  : 
^hich  fine,  in  form  aforefaid  had  and  levied»  was  to  the  ufe 
of  the  aforefaid  Rich,  and  his  heirs  ;  after  which  fine»  fo  as 
afore  is  faid  levied,  that  is  to  fay,  on  the  20th  day  of  April, 
in  the  30th  year  of  the  reign  of  the  £iid  lady  the  noW  Queen 
aforefaid,  the  aforeiaid  indenture  to  the  aforefaid  Rich,  as  be* 
fore  is  faid  made,  before  the  aforefaid  Juflices  of  the  faid 
]a4ythe  Queen  of  the  Bench  here  wasinroUed.  And  the 
faid  Eliz.  further  faith,  that  (he  to  that  grant  of  the  reverfion 
of  the  tenements  aforefaid,  with  the  appurtenances  above  as 
before  is  (aid  demifcd,  by  virtue  of  the  fine  aforefaid,  did 
not  attorn  or  agree  to  the  aforefaid  Rich,  and  this  {he  is  ready 
to  vérifie,  whereupon  (he  prays  judgment,  if  the  aforefaid 
Rich,  his  a£lion  aforef.  agaiqft  her  ought  to  have,  &c.  And 
theaforef.  Rich,  faith,  that  the  aforef.  plea  of  the  aforef.  Eliz. 
above  in  bar  pleaded,  and  the  matter  in  the  fame  contained, 
is  infufficient  in  law  to  bar  him  the  faid  Rich,  to  have  his 
a£tion  aforef.  againft  the  aforef.  Eliz.  And  that  he  to  that 
plea  in  form  aforef.  pleaded  needeth  not,  nor  by  the  law  of 
the  land  is  bounden  to  anfwer,  and  this  he  is  ready^o  vérifie, 
wherefore  for  want  of  a  fufficient  plea  in  bar  in  this  behalf 
made,  the  aforef.  Rich,  prays  judgment,  and  his  damages  by 
the  occafion  of  the  wafte  aforel.  to  be  to  him  adjudged  :  and 
the  aforef.  Eliz.  inafmuch  as  fhe  hath  alledged  fufHcient.matter 
in  bar  of  the  aâion  aforef.  which  fhe  is  ready  to  vérifie,  which 
matter  the  aforef.  Rich,  doth  not  deny,  nor  to  the  fame  any 
ways  anfwcreth,  but  that  averment  altogether  refufeth  to  ad- 
mit, prays  judgment,  and  that  the  aforef.  Rich,  may  be  barred 
from  having  his  aâion  aforef.  againft  her,  &c.  And  becaufe 
the  Juflices  here  will  advife  themfelves  of  and  upon  the  pre- 
mifes,  before  they  give  their  judgment  thereof,  day  is  given 
to  the  parties  aforef.  here,  until  from  the  day  of  Eafler  in  15 
days,  to  hear  their  judgment  thereof,  becaufe  the  fame  Juf- 
tices  here  thereof  are  not  yet,  &c. 
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Trin.  33  Eliz:., 
In  the  King's  Bench.^ 

.   .  -    T^  ICHARD  LIBB  Efq.  brought  an  aftlon  of  waftc  again  ft 

CumberV^e*!  JKL  i-Kzabeth  Hytidc.  and  declared,  that  William  Hawe 
Skinner  184.  wasieifed  of  a  houfe  called  Place,  and  certain  lands  in  Go* 
*^^'  ring  and  Whitchurch  in  the  county  of  Oxford  :  and  4  du 

JiJiiy  ûnn9  29  Eliz.  by  his  deed  indented  demifed  the.  tene- 
ments aforefaid  to  Robert  Garrard  from  the  feait  of  Chrill- 
mas  then  paft  for  16  years,  who,  20  Aumfti^  the  faid  29th 
year,  afllgned  his  intereft  to  the  defendant:  and  that  the  faid 
(«]  Godb.  433.  WilUam  Hawe  {a)  7  Maii^  anm  30  Rm^  EUt!  by  deed  in« 
dented  and  inrolled  in  the  court  of  C.  B.  Termino  Pafdat  in 
the  faid  30th  year  (within  fix  motiths,  according  to  the  form 
of  the  ftatttte)  for  the  confideration  of  120I.  bargained  and 
fold  the  laid  reverfion  to  the  faid^  Libb,  now  plaintm,  in  fee, 
and  affigned  the  wade  in  digging  of  clay,  &c.  The  defendant 
confefled  that  William  Hawe  was  feifed  of  the  faid  land,  and 
that  he  by  the  (aid  indenture  demifed  td  Robert  Garrard,  and 
that  he  affigned  to  the  faid  Elizabeth,  prout^  (^c.  But  (he  fur- 
ther iàid,  that  after  the  faid  7th  day  of  May,  in  the  faid  30th 
year,  and  before  the  faid  indenture  of  bargain  and  fale  was 
enrolled»  thé  faid  William  Hawe,  15  Pafcbay  in  the  (aid  30th 

Îear,  levied  a  fine  of  the  tenements  aforefaid  to  the  faid 
lichard  Libb,  now  plaintiff,  come  ceo^  &r.  which  fine  was  to 
^         the  ufe  of  the  faid  plaintiff  and  his  heirs,  after  which  fine 
Itvitd^  faL  2g  Aprilis,  ia  the  faid  30th  year,   the  faid   deed 
(&)Cr.  £1. 185,   indented  was  inrolled  in  the  faid  court  of  C.  B.    And  further 
9'7.  69°'  ^^'    the  def.  faid,  that  (he  never  attorned  j  and  upon  this  plea  the 
a.  166.  b.  ^^^'   plaintiff  demurred    in    law,    and  in    this  cafe  two   points 
I  And.  ise.       were  moved,     i.  If  the  conufee  of  the  fine  after  the  faid 
M^  A  d^  86    *"d^^'"'"^  inrolled  (hould  be  faid  in  by  the  (h)  fine,  or  by 
€0.^11^309.  b.    ^bc  bargain  and  fate,  for  if  he  (hould  be  adjudged  in  by  the 
321.  b.  2  Co.      fine,  no  aâioo  of  wade  would  lie  for  want  oi  attornment; 
2Vco^**'"^*  and  if  he  fliould    be  in  by  the   indenture  inrolled,    then 
a'lntt.  671^  *'    there  needed  no  {c)  attornment.     And  it  was  unanimoufly  ic- 
folvedby  Sir  £dm.Anderfonand  his  companions,  Judi ces  of  the 
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Common  Pleas,  ttiat  when  Hawe  by  deed  indented  bargained 
and  fold  the  reverGon  to  Libb  and  his  heirs»  and  before  the 
inrollment  levied  a  fine  to  Libb  and  his  heirs,  and  after- 
wards the  deed  is  inrolled  within  the  fix  months,  that  the  Skînneri^4, 
conufee  fliould  be  {a)  in  by  the  fine,  and  not  by  the  indenture  («)  Mo.  337, 
.inrolled  ;  for  when  the  fee  fimple  paffed  by  the  fine  to  the  J^euSf  ie***" 
conufee  and  his  heirs,  the  inrollment  of  the  deed  indented  2Bumr.67i,' 
afterwards  could  not  dived  and  turn  the  eftate  out  of  himfelf,  67<*  Cr*  £1.917' 
which  was  abfolutcly  fettled  in  him  by  the  fine  ;  for  then,  p^ph*!?'*' 
where  he  was  in  before  in  the  per^  he  would  be  now  in  the  1  Browni.  142, 
po^.    Alfo  when  the  common  law  and  ftatute  law  concur,  >  And.  27,  u^. 
the  common  law  '(hall  be  {b)  preferred  :  and  it  is  true,  that  y^"^,^^** 
the  inrollment  (hall  hare  relation  to  the  delivery  of  the  deed,  Owen  70!' 
but  that  is  to  (r)  avoid  mean   eftates  or  charges  made  to  a  «o  Co.  96^  ■. 
ftranger  by  the  bargainor  afterthc  delivery  of  the  deed,  and  be-  m'^i  jj^  ^'^' 
fore  the  inrollment,  but  not  to  diveft  any  eftate  lawfully  fettled  4  inft^o,^** 
in  the  interim  in  the  bargainee  himfelf.     And  the  ftatute  of  27  1  Leon.  6. 
H.  8.  c.  16.  of  Inrollments,  fpeaks  by  bargain  and  fale  only,  *^^'^^^*  ^ 
and  here  it  is  not  by  bargain  and  fale  only,  but  the  eftate  is  co.  Lit. '49/1/ 
paffed  originally  by  the  nne.     The  other  point  was,  whether  (c)  Hob.  xaa. 
the  defendant  fliould  be  in  this  cafe  admitted  to  aver  when  the  a^q^'  ^J" 
deed  was  inrolled,  fc.  fuch  a  day  after  the  fine  levied,  and  be-  owen^Jo!* 
fore  the  inrollment  ;  and  it  was  objeâed,  i.  That  in  the  cafe 
at  bar  it  fliould  be  intended  in  law,  that  the  deed  was  inrolled 
the  firft  day  of  the  faid  Eafter  term,  for  the  term  as  to  divers 
purpofesis  but  one  {d)  day  in  law,  and  eo  potius^  becaufe  it  {d)  Godb.  433. 
doth  not  appear  by  the  record  what  day  of  the  term  the  5  c*.  74-  ^• 
deed  was,  enrolled,  but  generally  Term*  Pafch\  and  there- 
fore it  fliould  be    intended  to  be  inrolled  the    firft  day 
of  the  term.      2.  It  was  objeâed^  that  records    (for   the 
avoiding   of   infinitenefs,    which,  the   law    abhors)    are  fo 
high  and  facred  that  they  import   in  themfelves  inviolable 
truth,  which  if  any  dare  to  deny,  the  law  attributes  fo  great  (,)  -co.  aç.  a, 
honour  and  credit  to  them  that  they  fliall  be  [e)  tried  only  31.1.  2  Roll. 
by  themfelves,  and  not  by  the  country  :  but  if  this  aver-  574»  Co.  Lit. 
ment  fliould  be  fuffered,  then  the  effeft  and  validity  of  the  *       *  "^' 
record  would  be  tried  by  the  country,  which  would  be  a- 
gainft  the  rule  of  law.    3.  It  was  objeâed,  that  it  would 
be  mifchievous  to  allow  of  fuch  nice  averments»  and  trench         ,# 
to  the  difinherifon  of  many  to  draw  in  queftion  the  time  of 
all  inrollments  of  bargains  and  fales  ;  for  if  the  beginning 
of  the  term  was  within  the  fix  months,  and  the  end   thereof 
after  the  fix  months,  by  fuch  averment  after  long  pofleflion, 
when  witnefles  are  dead,  the  eftate   of  the  lan^  might  be 
drawn  in  queftion,  which  would  be  a  perilous  and  dangerous 
precedent,  and  efpecially  in  thefe  days,  in  which   fubornation 
of  perjury  abounds  :  but  it  was  refolved  per  tot*  curiam^  that 
the  (f)  averment  was  good  and  lawful.  And  as  to  the  firft  ob-  ^p  ,  And.  a86, 
je^lion,  it  was  anfwered  and  refolved  by  the  court,  that  it  is  Cr.  J^c.  45  t. 
true,  that  it  fliould  be  intended  by  prefumptlon  in  law,  that 
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(«)  s  Co.  4;.à.  the  deed  was  inrolled  the  firft  day  of  the  term  :  but  {a)  Jfa* 
5C0. 7.b.  bit  prafumptio  donee  probttur  in  contrarium*     And  bccaufc  the 

6  Co.  73' b/'  plaintiff  has  by  his  (^)  demurrer  confefled  the  inrollment  to 
Co.  Lit.  373.  be  after  the  fine^  for  this  cauGs  the  prefumptiotl  vaniflics 
^B**iî  *"^  becomes  of  no  force,  and  the  mutual  confent  and  con- 

\h)  Hatt:^A?|u.  feflion  of  both  parties  ihall  (land.  As  to  the  fécond  objec- 
ineot57.  tion,  it  was  anfwered  and  rcfolved  by  the  court,  that  it  is 

(0  s  Ca  6>  i.    ^rue  that  {c)  records  import  in  themfelves  truth,  and  conclude 
9  Co.  25.  a.  31.  all  men  from  denying  any  thing  appearing  within  the  record» 
••^*-»f*"7-   as  antedate,  &c.     Vide  37  H.  6.  2i.  b.  Plow.  Com.  7  &  8 
aRoi.  Ç74.        Eliz.  Dyer  242.    But  to  take  {d)  averment  which  (lands  wiih 
(i}Cr.jac45i.  the  record,  and  which  doth  not  impugn  any  thing  apparent 
within  the  record^  the  law  doth  well  admit  and  allow  :  as  a- 
('O I  I^oU.  S6t.  gaJnft  a  gn^  j^j  ^pon  releafe,  to  fay  that  the  conufee  had  no- 
thing at  the  time  of  the  fine  levied,  as  it  is  held  in  16  H.  7. 
5.  b.    So  aeainft  the  King's  letters  patent  under  the  Great 
^6  Co.  15.  b.  bcal  (hewed  in  court,  none  can  deny  them,  but  non  (f)  ion- 
os!*352'.  lîwd.  ^^ffi^P^rp^^^  liieras  patenUSy  is  a  good  plea,  for  although  there 
158*.  1  Sid.  145!  be  fuch  letters  patent,  yet  perhaps  nothing  pafs  by  them,  and 
Hob.  147, 156.    fo  per  e9nfequeni  non  concejftt.     And  although  {g)  inrollment, 
Afi^Roli'çTc.*  ^^  °^^^^  matter  of  record  (hall  not  be  tried  per  pait^  yet  the 
sRoiL  Rep.      time  when  the  inrollment  was  made  (hall  be  tried  per  pais^ 
»ï9«  for  the  inrollment  itfelf  (hall  never  be  drawn  in  queflion  (for 

that  is  agreed  by  both  parties]  but  only  the  time  of  it,  as  in 
the  other  cafe,  where  one  pleads  a  grant  of  the  King  by  his 
letters  patent  under  the  Great  Seal,  and  the  other  pleads  ncn 
concejftt  by  thç  fame  letters  patent,  in  that  cafe  the  letters  pa- 
tent are  confe(red,  but  the  efFefl  and  operation  of  them  is  de- 
nied, and  therefore  the  trial  (liall  not  be  where  the  letters  pa* 
[b)  Cr.  Jac.375.  tent  bear  date, but  where  the  lands  (h)  lie,  as  it  was  adjudged. 
6  co^*!*  'b^'  *^  So  if  (1)  profeffion  is  denied,  it  (hall  be  tried  by  the  Spiritual 
(iJ%K^\.  58s.'  Court,  but  if  the  time  of  the  profeffion  is  in  iflue,  it  (hall  be 
tried  by  the  country,  as  it  is  held  |n  9  H.  7.  2.  As  to  the 
third  obje£lion,  it  was  anfwered  and  refolved  per  tot*  cttr\  that 
if  fuch  averment  (hould  not  be  admiued,- great  injuflice 
would  be  proteâed,  and  great  inconvenience  enfue  on  the 
other  fide  ;  for  fuppofe  (as  hath  been  faid)  that  the  beginning 
of  the  term  is  only  within  the  fix  months,  and  in  truth  the  in- 
rollment was  tow^ards  the  end,  out  of  the  fix  months,  if  fuch 
averment  (hall  not  be  received,  the  bargainor  would  be  difin* 
hcrited  againft  truth  and  juflice,  and  no  inconvenience  can  rife 
on  the  other  fide,  for  the  prefumption  of  the  law  (as  has  been 
(k)  Latch.  157.  faid)  he  who  (Irives  to  avoid  the  bargain,  {k)  ought  to  make 
manifed  proof  thereof,  for  aâori  incumbit  onus  probandi  :  and  as 

to 
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to  fear  of  perjury,  {a)  nullum  iniquum  eft  in  jufe  prafununium  \  C*)  Hard,  64* 

and  tHefe  days  are  not  to  be  tainted  with  fuch  infamy  of  a- 

bfmdance  of  pcrjiiry,  as  has  been  furmifed  5  and  commotQy 

thofe  who  have  moil  corrupt  confclences,  are  oftentimes  moft 

fufpicious,  and  complain  moft  of  the  iniquity  of  the  times. 

3.  It  was  faid  by  fome  of  the  Juflices,  that  if  it  be  admitted 

that  the  inro)Imept  Ibould  be  prjefumed  to  be  made  in  ^/n- 

denft  Pafcha^  an^  that  at  the  fame  time  the  fine  was  alfo  le^ed, 

that  then  the  bargainee  (hould  have  {b)  eleâion  to  have  the  re-  (*)  Mod.  ^tp. 

verfion  by  the  one,  or  by  the  other:  butin  refpcft  of  the  for-  Î^lyeu7j°'' 

ncr  refolutions^  this  point  was  not  rcfolved  by  the  court.  124.  iCo^l^. 

b,  37.  b.  a  AolU 
*  787.  Hob.  1^9, 

X  Jonci  206  • 
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Pafch.  38  £//>. 
In  the  King's  Bench. 


G«w.  114.  TJETWEEN  BorougBcs  and  Taylor  the  cafe  wasv  Qoeeit 
Cr.  EÎ.  462.  Ij  Elizabeth  made  a  Icafc  for  years,  rendering  rent  payable 
Moor  404.  ^^  ^^  receipt  of  her  Exchequer  at  Weftminfter,  feu  ad  manus> 
baîlivorûmjeu  reaptorûm^  &r.  with  the  ufoal  condition,  to  be 
void  by  nonpSiyment  of  the  rent  ;  and  afterwards  the  Queen 
granted  over  the  reverfion  to  another  and  his  heirs,  and  whe- 
ther the  patentee  (hould  demand  the  rent  to  take  advantage  of 
the  condition»  was  the  queftion^  upon  a  fpecial  verdict.  And 
it  was  moved,  that  the  demand  ought  to  be  made  at  the  re- 
ceipt of  the  Excheq.  for  that  is  the  certain  place  appointed  itt 
the  leafe,  and  principally  becaufc  Weftm.  isadded^  and  there- 
fore of  neceSity  it  ought  to  be  demanded  there  and  not  upoa 
the  land  ^  and  although  the  reverfion  is  granted  over»  yec 
that  does  not  alter  the  place  where  the  rent  fliall  be  paid  ^ 
ds  if  a  common  perfon  makes  a  leafe  of  his  manor  of  D, 
rendering  rent  to  be  paid  at  his  manor  of  Sale,  with  con- 
dition of  re-entry,  &c.  for  nonpayment,  and  afterwards  he 
grants  over  the  reverfion*  of  the  manor  of  D.  vet  the  grantee 
ought  to  demand  bis  rent  at  the  manor  of  S.  And  al- 
though it  is  further  iaii^fiu  ad  manus  ballivorûmfioe  receptorûm^ 
f^c,  yet  forafmuch  as  it  is  for  the  benefit  of  the  leOce»  ancE 
he  has  eleâion  either  to  pay  it  at  a  certain  place,  or  to  the 
bailifi^  or  receiver  of  the  leflor,  and  forafmuch  as  the  faid 
(«yCo.LîMoi.  words  arc  words  of  abundance,  for  the  {a)  law  implies 
%,  Hard.  396.  them,  although  they  were  omitted,  and  becaufe  the  condition 
is  here  penal  to  the  leiTee  that  he  (hall  lofe  his  intercflv  for  thefe 
reafons  the  law  requires  that  the  patentee  ought  to  make 
demand  upon  the  land,  and  not  elfewhere.  And  there- 
fore if  a  common  perfon  makes  a  leafe  for  years  of  the 
manor  of  D.  rendering  rent  at  his  manor  of  Sale,  with 
condition  of  re-entry,  if  the  rent  be  not  P^i^  ^t  the  place 
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aforefaidy  or  to  the  hands  of  the]eflbr  hlinklf,  in  that  cafe  for 
the  rekfons  aforefaid,  the  demand  ought  to  be  made  at  the  ma- 
nor of  Sale,  and  chiefly  becaufe  the  faid  wordrare  abundant, 
and  no  more  than  the. law,  without  theni«  would  have  implied, 
wherefore  it  was  ftrongly  urged  and  concluded,  that,  in  the  cafe 
at  bar,  the  demand  ought  to  be  made  at  Weflminfter,  at  the 
place  where  the  receipt  of  the  Qjieen's  Exchequer  is  kept  :  buc 
it  was  adjudged  by  Popham  C.  J.  Clench,  Gawdy,  and  Fen* 
ner,  Juftices,  that  in  the  faid  cafe  the  demand  ought  to  be 
made  upon  the  {a)  land  ;  and  in  this  cafe  divers  points  were  («)  Goldfii.  1141 
nnanimoufly  refolvcd  by  the  court,     i.  That  if  in  cafe  of  ar  "»'«>•  .106. 
common  pcrfon,  the  rent  refcrvçd  upon  the  dcmifc  be  payable  ^j'J'^l'J^' 
ÛI  a  (à)  place  out  of  the  land,  that  he  who  will  take  advantage  Co.  Lk.  îot.  b« 
of  a  condition  for  non-payment  of  fuch  rent,  ought  to  demand  .*o*»  %io.b, 
the  rent  at  the  place  where  it  is  appointed  to  be  paid  i  for  the  ;.  ^j.^*.''  *^^* 
If  mitation  of  the  payjnent  of  the  rent  off  from  the  land,  doth  iRoii.459. 
not  alter  the  nature  or  quality  of  the  rent,  nor  of  any  thing  »Ro|i-4»8. 
incident  to  it,  but  it  is,  to  all  intents,  a  rent  iiRiing  out  of  the  »  jô^'jj.    * 
land,  and  not  a  fum  in  grofs,  for  it  (hall  pafs  with  the  rever- 
fio^i  as  incident  to  it,  and  fhall  be  fufpended  by  entry  of  the 
leflbr  into  any  part  of  the  land  leafed,  and  fhall  be  appor* 
tioned  by  recovery  of  part  in  wafte,  or  entry  into  part  for  for-  ^ 

feiture,  &c.  and  (hall  have  all  other  qualities  of  a  rent  in  the 
fame  manner  as  if  it  had  been  payable  upon  the  land  ;  and  there« 
fore  the  opinion  in  Kidwelly's  cafe,  in  Plow.  Com.  70.  that 
he  in  the  rcvcr(iort  may  enter  for  non-payment  of  fuch  rent 
without  arty  (r)  demand  made,  was  utterly  denied  by   the  (f)Dy.6«.pl.i}i 
whole  court  in  this  cafe  ;  and  the  JuRices  faid,  that  it  had  %a,  3^9-  P^'  »• 
oftentimes-  been  adjudged  to  the  cont.  2.  When  the  Q^makes  ^^'  59** 
a  leafe  for  years,  rendering  rent  with  condition  utfuproy  the 
Q^  (hall  take  advantage  of  the  condition  {d)  without  any  {d)  Latch,  i?; 
demand  j  but  when  (he  grants  the  reverlion  over,  her  gran-  **°°*^  *^®>  *9^t 
tee  (hall  not  take  advantage  of  the  Condition   {e)  without  h^  co.^Lit!'»oi, 
demand  ;  for  the  reafon  that  the  Q^  (hall  take  advantage  of  b.      ' 
the  condition  without  demand,    was  not  in  refpcû  of  the  P*®^-  **3'  ^» 
nature  or  quality  of  the   rent,    or  that  the  law  adjudges^ 
that  fuéh  rent  rcferved  to  the  Q^  was  not  omnini  demand-    ^ 
able,  but  that  the  le(ree  in  fuch  cafe  ought  to  do  1  the   (irft     ' 
au,  fc,  cither  to  pay  or  tender  the  rent  ;  for  it  was  refolvcd 
by  the  court,  that  as  long  as  the  rever(jon   and  rent  conti- 
nue in  the  (^^ the  law  difpenfes  with  the  demand  as  a  thing 
indecent,  and  agaihft  the  dignity  of  the  Q.  to  attend  upon  her 
ftibjea  to  make  a  demand  of  him  ;  but  the  law  (which  al- 
ways  requires  that  decorum  and  conveniency  be  obfcrvcd)  ap- 
points the  fubjeâ  to  attend  upon  his  fovereign,  and  in  fuch 
cafe  to  do  the  firft  aâ,  although  it  be  in  cafe  of  a  condition, 
which  trenches  to  the  deftrufUon  of  his  eftate,  but  this  is  buc 
a  perfonal  prerogative  annexed  to  the  perfon  of  the  K.  and  not 
in  refpeûiof  the  nature  or  quality  of  the  rent}  and  therefore 

Z  2  '  U 


SoROUGHBs's  Cafe.  Part  IV* 

r 

if  he  grants  tlie  revcrfion  over,  the  grantee  (hall  not  take  ad^ 
vantage  of  the  condition  without  demand  made  of  the  rent* 
The  3d  point  (the  great  doubt  of  the  cafe)  which  was  refoW- 
(•)  Co.  Lit.201.  ed»  was,  that  in  this  cafe  the  patentee  ought  to  [a)  demand 
^'  the  rent  âipon  the  land  ;  and  their  principal  reafon  was  ground* 

ed  upon  a  rule  in  l^w^/c.  that  the  expreflion  of  a  claute  which 
(;^)  eCo.  iT.a.  the  lawimpliesi  works  nothing,  (b)txpr€£io  eorum  quég  tacite 
SCo.^6.b.i45.  infunt  nihil  operatur  i^  ixprejja  mn  projuni^  qua  mn  $xprt£k 
••  '°^^5*  *•  pr9<Urunt  :  and  yet  as  {t)  Littleton  faith,  it  is  well  done  to  put 
î  Rori.Rep.'3io.  in  fttc^  claufes  to  declare  and  exprefs  to  laymen  which  have 
2  RolLRep  393.  no  knowledge  of  the  law,  what  the  law  requires  in  fucb 
Latth  »5,  cjjfçg .  ag  jjj  JO  Aff.  8.  a  leafe  is  made  to  two  for  term  of  their 
w1S1;.m\V.Î15:  Jives,  (this  c!aufe  being  added  and  expreffcd,  JsT  diutius  {d} 
Co.  Lit.  191.  a.  eorum  viventi)  and  afterwards  they  made  partition,  and  one 
*°S<  **  died,  and  be  in  the  reverfion  entered,  and  his  entiy  adjudged 

aïnft/îôcV*  lawful  notwithftanding  the  faid  words,  tf  diutius  eorum  viventi^ 
2  Si«nd.  35».  for'  without  them  fo  much  was  tacite  implied  by  the  law.  Vidi 
a  Bairtr.  131.  ,^  E.  3.  7.  John  Hull's  cafe,  a;  H.  8.  tit.  Office.  Br.  17.  in 
uH^t.^iT^^^'  cafe  of  an  aâ  of  parliament,  2  H.  7.  9.  in  cafe  of  a  liberate^ 
Hv>b.'i7o.  Plow.  Com.  486  &  545.     Apd  k  was  refolded,  that  if  the 

(f)Lji.  fca.^3I.  King  make»  a  leafe  for  years  rendering  rent,  "without  appoint- 
j^  Jotii  n^?*  ^  *"8  ^^J  place,  or  to  whofc  hands  it  fliall  be  paid,  the  leflcc 
{dj  2  Roll.  Rep.  may  by  law  pay  it  either  at  the  receipt  of  the  Exchequer,  or 
393*  ,  to  the  hands  of  the  King*!!  Bailiffs  or  Receivers,  which  the 

a  Roll!  i7oV  **   ^^"8  ^^5  âuthori2€d  to  fuch  purpofe.     And  therefore  the  fpc- 
cia!  and  ufual  limitation  of  payment  of  rent  in  fuch  cafes  at  the 
(«>  Goidfb.  124.  receipt  of  the  (/}  Exchequer,  or  to  the  hands  of  the  King's 
Cro.  £i.  46s.      fiailiâfs  «r  Receivers,  8cc*  imports  no  more  than  th«  law  with- 
^f)  Cc.*u°  aoïi  ^"'  *'  ^ould  have  Cf)  implied,    and  therefore  nihil  cperatur 
b.  Hard.  306.  *  thereby  ;  and  although  the  faid  claufe  is  ad  receptum  fcaccarii^ 
lac.  apud  JVtfm   yet.  it  being  affirmative  and  declaratory»  it  is 
not  neceifary  that  the  receipt  be  held  at  WeftmV  foriftbe  re- 
(^]  Cro.  £1 461.  ccipt  of  the  Exchequer  be  held  at  another  (g)  place»  the  rent 
is  to  be  paid  there  ;  for  as  to  this  point»  the  Jaw  would  have 
implied  that  which  is  cxprefrcd,yi.  at  Wcftm.  and  more,  /f.  at 
whatfoever  other  place  the  receipt  be  kept  :  then,  in  the  prin- 
cipal cafe,  if  the  rent  had  been  referved  generally»  the  patentee 
Dught  to  have  demanded  it  upon  the  land,  l^ptr  cwfequens  fo 
ought  it  to  be  done  in  the  cafe  at  bar.     And  it  was   faid,  as 
the  law  has  appointed  the  receipt  of  the  Esichcqucr  to  be  the 
place  where  the  King^s  revenues  (hall  be  received^  fo  in  the 
cafe  of  a  common  perfon,  the  law  has  appointed  a  place  where 
his  rent  (if  no  other  place  by  mutual  agreement  of  the  parties 
be  appointed)  (hall  be  paid,  and  that  is,  upon  the  land  de- 
mifedi  and  there  he  ought  to  make  a  demand  of  it. 
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HiU  39  Eliz. 
In   the  King's  Bench, 

BETWEEN  Palmer,  plaîntiflf*,  and  Umphrcy,  deferidant,  CoMib  174.173. 
in  the  King's  Bench,  it  was  refolved  per  totom  atrium^  ^    k  ^^ 
that  if  a  Pitri  facias  comes  to  the  Sheriff  to  levy  the  money  of  q^J^*^  \^^ 
the  goods  and  chattels  of  the  defendant,  and  the  Sheriff,  by  Moor  70s'  pL 
writing,  reciting  tnat  the  defendant  has  a  term  for  years  fand  97^* 
(hews  what)  and  fuppofing  that  it  began  2  &  3  Phil.  &  Mar«  '• 

(as  it  was  in  the  cafe  at  bar}  where  in  truth  the  term  began 
3  &  4  Phil.  3c  Mar.  fells  the  fame  term,  the  fale  is  void,  for 
there  is  no  fuch  (ù)  term:  but  notwithftanding  this  falfe  re-  (#)Cro.  Cn,; 
dtal;  if  the  Sheriff  fells  alfo  all  the  imercft  which  the  defend-  399* 
ant  has  in  the  faid  land  (as  alio  in  the  cafe  at  bar  he  did)  this 
ûleisgood.     AndPopham,  Chief  Juftice,  faid,  in  this  very 
court,  mm  26  El.   between  Sir  George  {h)  Sydnam  and  (^)  Gold/b.  17»^ 
Rolles,  the  cafe  was  ûich  ;  the  Sheriff  in  the  like  cafe  re-  J^^g^    g 
citing  that  RoIIes  had  a  term  of  a  parfonage  pro  termim  divert 
Jorum  annorum  adtunc  vtntur\  fold  it  by  force  of  a  Fieri  fadat 
to  another,  and  it  was  adjudged  good  enough.     For  by  com- 
mon intendment  the  Sheriff  cannot  have  precife  knowledge 
of  the  certainty  of  the  beginning,  and  the  certainty  of   the 
end  of  the  term  ;  but   if  he  takes  upon  him  to  recite  the 
term,  and  (0  mifrcdtes  it,  and  fells  the   fame   term,  it  is  WGodb.433. 
void  5  but  if  he  fells  all  the  {d)   intereft   that  the  defend-  (iV*GoKift.  175. 
dant  has  in   the  land,  it  is  good  enough,   notwithtlanding  Cr.  £1.584. 
the  mifrecital  as  is  aforefaid.     And  fo  obferve  the  difference 
between  the  fale   of  a  term,  and  an  extent  of  a  term,  for 
accordingly  it  was  adjudged,  M.  32  &'  33  Eliz.  in  fcaccario^ 
that  where  it  was  found   by  inquifition  that  the    Queen's    ' 
(i)   debtor  was  poffeffed  of  certain  lands  pro  termino  quo-  (0  %  Leon.  m. 
rundum    annorum  adiunc  veniur*    that  this    inquifition  was  3  ^»^n-  ao4- 
infuffic^euti    for    a    term    cannot   be   extcadcd    without    "*5o>5*' 
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fhewing  the  beginning  and  certainty  of  the  term,  and  the 
reafon  is  this,  becaufe  after  the  debt  fatisfied,  the  party  is  to 
have  his  term  again,,  if  any  part  of  it  remains,  which  ought 
to  appear,  and  thereupon  the  party  may  have  remedy  to  fç- 
move  the  hands  of  the  Queen,  or  other  perfon  :  but  in  the 
cafe  of  a  fale  upon  the  Fieri  faeias^  the  She.ifF may  fell  all  the 
intereft  or  term  which  the  defendant  has  in  fuch  land,  and 
never  mention  it  in  his  return,  but  generally,  quod  fieri  fecit 
de  bonis  V  eatallis,  i^\  But  If  the  execution  In  the  principal 
cafe  (hould  be  levied,  it  would  tend  to  the  ruin  of  a  poor 
man  who  made  great  complaint  to  the  court;  the  Attorney- 
.  General  coming  into  the  court  at  tbc  requeft  of  the  poor 
man,  perufed  the  record,  and  thereby  found  that  theexecuxioq 
was  by  force  of  an  Elegit^  which  ought  to  have  been  made  by 
inquifition,  for  the  fiaiute  of  Wcilm.  2.  cap.  18.  which  gives 
the  Elegit^  provides,  quodwceconC  Ubertt  ei  omnia  cataila^  (ffc» 
&  tnedietatem  terra  fua^  quoufqu^  debitum  fuerit  levatttm  per  ra- 
.  tionfibile  preiium  (which  refers  to  chattels)  &  extenium^  which 
refers  to  land,  znàraiionûlilepretium^  znâ  extent  ought  to  bcr 
found  by  (a)  inquifition  and  verdiâ,  for  that  is  implied  in  law» 
and  the  court  (will  adjudge)  as  the  law  appoints,  although  it 

^^  be  not  fo  exprefled,  vide  10  £.  4.  ii:    7  R.  ^.  Barr  241  • 

Dy«r  100.  PL71.  (^)  Proof  is  intended  trial  by  verdiâ,  and  the  words  of  the 
oSr  28^1'  I  ^"^  °^  ^^^'^  *'^  according  to  thefaid  ftatute»  and  therewith 
Goiift.  173.  '  agrees  2  Mar.  (c)  Dyer  100.  that  the  extent  and  apprifement 
{b)  Hob.93,917.  ought  to  be  per  facramentum  duedecim»  and  not  by  the  ShjcriflF, 
*  Co.  108.  a.  j^j^J  many  precedents  :  and  becaufe  thé  term  was  midaken  in 
the  inquiliiion,  and  the  term  fo  midaken  was  appiifed  by  it» 
and  the  Sheriff  could  not  fell  any  term  but  that  only  which  was 
apprifed  by  the  jurors  of  the  inquifition,  he  therefore  movç4 
the  court,  that  the  faid  iale  was  utterly  void,  and  fo  was  the  o« 
pinion  of  the  whole  court  ;  and  judgment  given  accordingly. 

ft  Roi.  595.  f 

I  Sid,  313.  Moor  311.  pi.  153.181.  pi.  31*,  845.  pi.  1 140. 888.  pK  1250.  Perk.feft.79i..3  InitsSé 

^.Çomlicion  151.  (OGoM^b.;/},  Cr,  £1. 584,  735.  Dy.  100.  pi.  71.  t  liift.|96.  z  Bttlftr.  97* 


f«)Cr.BI.  584, 
tro-  Jac.  569. 
Ante»  67.  a. 
%  loft.  396. 


II  00.39 
Cro.  Jac.  188, 
ftSa,  38t. 
5  Bulftr.  $$' 
ft  Brew^l.  57. 
I  Roll.  Rep. 
211,  »6x. 
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Trin.  39  Eliz, 
In  the  King's  Bench. 

WILLIAM    ARMIGER  plaîntlff  în  proVibîtion   a-  Mow  54»,  s«* 
gainft  WxHîam  Holland,  parfon  of  Northcrcak  in  the  Cro.  Ei.  60^.        ^ 
county  of  Norfolk,  and  declared,  that  Matth^cw   Biftiop  of  ^'J  ^^'^J 
Canterbury  collated  by  lapfe  John  M«ye  to  the  faid  church  of  2,  Brownl.46. 
Northcrcaic,  who  was  therein  indufted,  and  further  had  the  »  ?j{!'^*'^^*' 
moiety  of  the  church  of  Darsfield  in  the  county  of  YorV,  and  *        ^ 
afterwards,  17  Auguftty  anno  19  Elix,  be  was  nominated  and 
ele£led  to  be  Bifhop  of  Carlifle  ;  after  which  eleâion,  and 
before  confecration  and  inftallation  into  the  faid  biflioprick, 
fc\L  18  Augujiiy  anna  19  £//z.  the  Queen  by  her  letters  patent. 
Je  gratia  Jua  fpeciali^  ac  ex  aria  feientia^  fef  mero  motu  fuis  con^ 
fiffit^  ^  lirentiam  là  pùUjîaUm  dédit  prafat*  J.  Meye,  quod  ipfe^ 
in  ipfam    eulejia  catiedralis  Cart    confecrat*  procuret  bf  où- 
tineret  ;    necnon   realem^    aSiuaUm    W    corporahm  pojfejjionem, 
(ffc.  recipere  tf  obtinere,  nihihminus  prad^  mediitat*  dtûa  reÛor* 
Je  Darsfitid^  ac  reâforiam  di  Northcreak,  una  cum  di£îo  epifc* 
ijuamdiu  eidun  epifcopaf  praeffit^  retineré  l^  pojftd'y    ac  fruSlus 
hf  emolurmnta  inde  quamdiu  eidem  epifccpaf  praejjit    in  fu§i 
proprios  ufus  convertere^  î^c.     And  afterwards  29  Sept,  anno 
r9  Elîz.  the  faid  John  Meye  was  confecrated  and  inftalled  ^ 

into  the  faid  biihoprick,  and  waS)  and  yt* t  is  Bifiiop  of  the 
&me  fee  :  and  the  plaintiff,  claimed  a  leafe  for  years  in 
the  faid  reûory  of  Northcreak  by  force  of  a  d^miie  made 
by  indenture  by  the  faid  Bi(hop,  i  Maii^  anno  20  Eli%.  for  a 
term  of  years  yet  enduring  ;  and  that  the  defendant  being 
now  lately  prcfcnted  by  hpfc  by  the  Queen,  pretending  the 
faid  letters  patent  of  the  Queen  made  co  the  (aid  J.*  Meye 
were  void,  fned  for  tithes  in  the  Spiritual  Court,  &c.  And 
thedef.  ^rtf  confultatione  habenda  faid,  that  the  faid  church' 
of  Northcreak  at  the  time  of  the  induÂIon  of  the  faid  J.  Meye 
was,  9nd  yet  is  benefice  cum  cura  ammarum^  CsT  ultra  annuum 
valorem  61.  v/z.  81.  10  8.  And  afterwards  the  faid  J.  Meye 
(a)  accepted  the  moiety  of  the  faid  church  of  Darsfield,  and  ^J^  j  ^^^  j^.. 
was  inflîtuted  and  induâed  thereto»   and  the  pleading  was, 
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(«)C«.  Lit.  tj,   ad  {a)  nudiitaf  n^criat  where  it  (hould  be  oJ  reef  or*  nuSê* 

.  ^  ^^^  '36-     tatis^  l^e.  (but  the  court  took  it  to  be  ail  one  in  cfiia)  and 

th%t  iht  fftid  church  of  D.  fuit  iemfitium  cum  €ura  amnuarum^ 

and  confefled  the  iaid  letters  patent  prout  ;  and  concluded  that 

prétUxtu  préfmijfirumy  the  church  of  Northcreak  became  void, 

and  title  to  prqfent  by  lapfe  devolved  to  the  Queen,  who  pre- 

fenied  the  def.  to  k  15  Feb.  1592,  and  made  ne  mention  of 

/^&;Dav.  69.a.    the    aâ  of  (^)  21  H.  8.  cap.  13*  in  hit  pica;  and  upon 

Jo.^"/**^'       ^***®  P'^*  ^^^  plaintiff  demurred  in  law.     And  in  this  cafe 

ftBrowiil,45.     two  points  were  refolved.     i.  That  before  the  ftatute  of  21 

H.  8  cap.  13.  if  one  had  a  benefice  with  cure,  and  accept* 

!>*'•  79*  ed  another  benefice  with  cure»  that  the  firft  benefice  was  {c) 

c  rr^EK  6otr     void,  but  it  was  not  an  avoidance  by  the  common  law,  but  by 

4  Co.  79.  bV       the  conditution  of  the  Pope,  of  which  «voidaiice  the  patron 

c»o.  Car.  357,     might  take  notice  if  he  would,  and  might  prefent  if  he  would 

i!u  k?p!*i"^*  without  any  deprivation  ;  but  becaufe  the  avoidance  accrued 

Co/Lir   izp.  Ù    by. the  ecclefiadical  law^  no  lapfe  incucKd  without  (i)   nQ«« 

all.cn  ij;a.        ticc,  as  upon  deprivation  or  refignatipn,  and   yet  the  patron 

'  a.'c.t  3K V'^*  might  prefent,  and  take  upon  him  notîce  if  h€  would  ;  fq 

N.  B.  34.  L."      that  for  the  benefit  of  the  patron  the  chufch  is  void  in  the 

iIonri404.       principal  cafe,  but  not  for  his   difadvantage:  and  according 

yu^X^lii!^^'  ^®  ^^^^  difference  it  is  adjudged  in  Hil,  24  E.  3.  33.  that  in 

H^b.  leis.  a  ^are  imptdit  brought  by  the  King  algalnft  the  BiOiop  of 

{d)  F.  N.  B.3C,  Worcéfter,  it  was  a  good  title  for  the  King  that  the  predeccflbr 

6  Co.''^''!  b?*      ^^  ^^^  Bifliop  prefenled  to  the  fame  church  one  A.  who  aftcr- 

GnidJh.  i4i',       v^ards  accepted  another  benefice,  by  Which    acceptance   the 

•  Wilfon  174,  church  in  queftion  was  void,  and  remained  void  till  the  tern- 
''^'rîo*'  ^^'  poraltics  of  the  Biflaop  came  to  the  Kînjjj's  hands;  and  fo  it 
,505, 1506, &c.  belonged  tohim,  ftc.     And  the  King  upon  this  title  by  a- 

ward  of  the  court  had  a  writ  to  the  Bithop,  which  proves  that 
the  church  was  void  in  faâ  without  an^  deprivation,  to  which 
the  K*  might  by  la\v  prefent  his  clerk  \  and  therewith  agree 
Po&ei  79.  a.  the  books  in  9  {e)  E.  3.  22.  a.  10  E.  3.  i.  14  H.  7.  28.  b, 
14  H.  8.  17.  a.  F.  N.  B.  34.  I.  Et  diÛum  r/i  in  10  E.  3.  1/ 
that  in  fuch  cafes  both  churches  (hall  be  void,  and  by  Parn- 

#  ingi  the  conftitution  of  plurality  is  a  general  juHgment,  that 
all  (hall  be  deprived  who  hold  many  benefices  with  cure  above 
one  month  after  the  conClitutioni  which  binds  fironger  againft 
them  upon  their  privation  than  particularjudgmentof  a  certain 
perfon,  for  a  particular  deprivation  may  bie  avoided  by  appeal» 
and  the  other  not.  But  fome  opinions  are  in  5  £•  3.  9  5c  1 1 
H.  4  37.  that  the  church  is  not  void  without  deprivation  ; 
but  that  may  be  underf^ood  for  the  difadvantage  of  the  pa- 
tron, but  for  his  advantage  it  is  void  as  is  aforcfaid  ;  and  fo 
all  the  books  are  Veil  reconciled,  fo  that  the  Oatute  of  21  H.8, 
is  in  this  point  but  a  confirmation  and  affirmance  of  the 
law  before  :    but   now  forafmuch  as  it  is  affirmed  by   a£t 

ffjCwyyip  of  parliament,  if  the'firft  benefice  be. of  the  value  of  8 1. 
6  Co.  S9.  b.       pir  afotn  the  patron  at  bis  (f)  peril  ou^ht  to  prefent  to  it, 

Cro  Cér.  357.  "  r^ 
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for  inafmach  as  to  an  avoidance  hj  parltametit  every  one  ia  S  Co.  2)t,  137, 
party,  every  one  ought  to  take  notice  of  it  at  his  peril  ;  but  *ntc*x^°  ^^foï' 
other wife^  if  the  firft  church  b^;  not  of  the  yearly  value  of  8 1*  •j^X.^fkzph!' 
for  then  it  is  void  merely  by  the  ecclefia(Ucal  law»  whereof  45*  t  l«v.  151. 
the  patron  need  not  take  notice  at  his  peril  as  is  aforefaid.  ^JÎ*y  w'^^^ 
2U  It  was  rchlvcd ptr  tof  curiam^  that  the  iaidaâof  (a)  21  U.  {giiAootslu 
8.  was  fuch  a  general  aâ,  that  the  Judges  (although  it  be  not  Cr.  £i.  00  x. 
fet  forth  in  pleading  by  the  partyj  ought  to  take  notice  of  it  Ç^JJ*  fo6^^* 
i»  officio.    Nota  reader,  the  rule  of  the  law  is,  that  of  general  ^  Brôwni.ioS. 
ftatutes  the  Judges  ought  to  take  notice,  although  they  be  a  RoU.  466. 
not  pleaded,  otherwife  of  fpecial  or  particular  ftatutes  :  and 
for  the  better  underftanding  of  your  books  in  this  point,  and 
which  (hall  befaid  in  judgment  o(  \zy^  Jiatutum  gimrmU^  and 
ii^hich  isy?tf/a/i«»^/«W/,  it  is  to  be  known,  ihaXgimrali  (b)  WDoû.  pit, 
diciiur  a  gimn^  (S  Iptciak  a  fpicie\  ^nd  there  zrc  gitiusy /pe^  ^^ 
eiis^  t:f  individua  :  know  that  fpirituality  is  getÊus^  biflioprick, 
deanery,  &c.  are  fpecies^  and  biflioprick  or  deanery  of  Nor- 
wich)  indrviduumtjic  di£f  quia  in  (r)  parUs  dividi  nequit.    And  (01>oâ«  P^SS^ 
therefore  it  was  refolved  in  the  cafe  at  bar,  that  forafmuch  as 
the  au  of  21  H.  8.  concerns  the  whole  fpirituality  in  genera), 
it  was  a  general  aâ  whereof  the  Judges  ought  to  take  notice. 
And  Pafih.  31  Eli%.  Rot.  514.  it  was  adjudged  between  Clay« 
pool  {d)  and  Carter  in  C.  B.  and  affirmed  by  writ  of  error  in  (^;  poftea  tto, 
B.R.  Hil.  32  £liz.  Rot.  791.  that  the  aâ  of  18  £ltz.  cap.  6.  b.  Moor  593. 
concerning  colleges  in  the  two  UniverGties,  ahd  the  colleges  0^5**"^^' 
of  Eaton  and  Winchefter  was  a  particular  aft  whereof  the  si?.  'ia8,Vi9* 
Judges  ihall  not  take  notice*     But  the  ftatute  of//j  13  Eliz.  i  And.  248, 
cap.  ID.  and  i8£liz.  cap.ji.  concerning  Colleges,  Deans  ?ipo*^„ov, 
and  Chapters,  Hofpitals,  ftirfon,  Vicar,  or  ahf  othtr  having  veiv!*  106."^' 
anyfpirituul  or  Hcltfiaftical  livings  are  genera!  aâs,«  whereof  Dyer  37.  b.  »l. 
the  Judges  (hall  take  notice,  which  cafe  is  like  the  cafe  at  7l' 'Z?',.  I* 
the  bar.    But  it  was  adjudged  Trin.  30  Eliz.  in  B.  R.  be-  Daa.\l  33?:^* 
tween  Elmer  Bifliop  of  iComion,  and  Gate,  for  the  fcite  and  Noy  124. 


Bifliops  only»   who  arc  but  fpiciis  of  the  Ipirîtuality,   and  îr?**'i^?f'^I2* 
therefore  of  fuch  fpecial  law  the  Judges  fliall  not  tokc  conu-  ^^Ri^/Jos! 
fance  if  it  be  not  pleaded  ;  and  therewith  agrees  13  Edw.  4.  Lit.  Rep.  306. 
8.  b.  \lSfic  de  fimtlibus  :  fo  this  word   (officer)  is  a  general  ^^'  P^-  337- 
word  ^x  genusy  (Sheriff)  is  a  fpecial  word  or /pedes  \    and  ér.^*ac*Ma. 
Sheriff  of  Norfolk  is  individuum  :  and  therefore  the  ftatute  of  loCo.  59, 6o« 
W.  I.  cap.  ?6.  (g)  by  which  it  is  enaÛed,  that  no  Skriff^  VVit^^'\^ 
nor  other    the   King's  Officer^  take    any  reward  to   do   his  W»^P^3- 
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tffice^  hui  Jball  be^paid  of  that  which  they  tûkirf  ihi  JGng,  is  a 

general  a£L  becaufe  it  extends  to  officers  in  general:  lAit  the 

(tf)Plowd.  65.1.  ftatute  of  (tf)  23  H.  6.  cap.  10  which  extends  only  to  SheriCFs, 

I  Sid.  i3>  2A,      is  but  a  particular  and  fpecial  a£l,  as  it  is  held  3  Ma.  Dy.  1 19. 

^5^  H^  *"     ^^  n>yftcry  or  trade  is  a  general  word,  trade  of  grocery  is 

Î!oôr468/^'     fpecial,  and  this  grocer  by  name  is  individuum:  and  therefore 

%  Sand.i54»i55.  a£ts  of  parliament  concerning  myileries  or  trades»  are  general 

i^n?^*^**'       aâs  ;  but  an  aft  of  parliament  concerning  the  trade  of  (b)  gro- 

1  Vent  85.         eery  is  a  fpecial  ate,  as  it  is  faid  20  H.  8.  Dyer  27.  becaufe 

(if)  Doa.  pL       the  trade  of  grocers  contains  under  it  but  individual  or  (inga* 

sp»  Dyer  ij,     larperfons,  as  this  or  that  grocer  by  name«  vide  10  E.  4.  7.  a. 

<r}£)^.p].>337.  The  ftatutc  of  Marlebriilge,  cap.  3.  ^w  (c)  ideo  puniatur  A- 

minas  per  ridemptionem,  is  a  general  law  for  the  rcafons  afore» 

faid»  for  this  word  feignior  is  a  general  word.     But  an  au  coo'- 

W  Doû.  pK       cerning  all  the  nobility,  (dj  or  Lords  of  the  Parliament,  or 

33^'  all  the  Bifliops  of  England,  or  all  corporations  made  by  King 

H.  6.  are  fpecial  and  particular  aâs  for  the  caufes  aforefaid, 

as  it  is  held  in  the  cafe  of  the  Lord  Say,  in   13  E.  4.  8.  b. 

Know  reader,  if  an  ad  is  fpecial  which  extends  ad  /pedes  ; 

a  muito  fortiori^  it  is  fpecial  or  particular  which  extends  ad 

/*;  5  Ci».  5.  b.     individua  :  Vide  {e)  74  £,  4.  i.  a.&  43  (f)  Afl".  29.  So  obfcnrc 

Br.  Pifium.  61.  what  aft  as  to  pericns  is  general,  and  what  not.     Now  know, 

Br.  pJri?i  s- ^*    that  although  the  matter  is  fpecial,  fo  that  under  it  there  arc 

but  individua^  yet  if  it  is  general  as  to  perfons,  thereof  the 

Judges  fliall  take  conufance;  but  if  the  a£l  concerns  «//• 

\  ^od  ftngulare  feu  individuum^   aUhoogh  it  is  general  as  to 

perfons,  yet  the  Judges  (hall  not  take   conufance  thereof  t 

as  appeal  is  a  fpecial  action,  and -'contained  under  this  ge^* 

neral  word  writ  ;    and  yet  the  thutute  of   Magna  Charia^ 

(A  Doa.pl.33S.  c^P*  34*  ^hich  concerns  {g)  appeals,    is  general,  and^  the 

Judges  ought  to  take  notice  thereof,  as  it  is  held   in  10  £• 

(£) D0Ô. pl.338.  4.  7.  a.     But  if  an  aâ  was  made  that  no  {h)  appeal  (hall 

be  brought  of  the  death  of  J.  S.  this  aô  is  particular,  caufa 

,    quafupra:  fo  the  z(k  of  Magna  Cbarta^  cap.  25.  of  Wafte, 

(i)  Doa.pl  338.  (0  W.  2.  cap.  25.  concerning  afllft^^  and  .cap.  i8.  concern* 

,^         ingaffife  by  tenant  by  £//f//,  cap.  4I.  conctvrCmg  centra fvr^ 

mam  coUaiionis  ;  23  H.  8.  of  Attsfint  fsT  fmiHia^   are  general 

laws,  although  they  concern  fpecial  aâions  ;  the  fame  law, 

(ii)Doa.pl.j38.  4H.  7.  cap.  17.  andMerton,  cap.  6*  of  f'^)  Wards,  ^ficdi 

caiteris  :  1}ut  although  the  a£l  as  to  perfons  is  general^  but 

the  matter  thereof  concerns  individua,  or  Angular  things,  as 

(/)  DoA.  pl.338.  any  (/)  particular  manor,  or  houfe,  &c.  or  all  the  manors, 

houfes,  &c.  which  are  in  one  or  fundry  particular  towns,  or 

in  one  or  divers  particular  counties  ;    thefe  are  fuch   par* 

ticular  aâs,  whereof  the  Judges  (hall  not  take  couufance, 

Û 
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if  ihey  be  not  pleaded  or  allcdgcd  by  tbc  parly  ;  but  of  every 
au  (although  the  matter  thereof  concerns  individuûj  or  fingu-  ^®^-  ***•  '^«^ 
lar  things,  yet)  if  they  touch  the  King,  the  Judges  ix  officio  §  ca\\'J?'' 
ought  to  take  conufance,  for  every  fubjeâ  has  intereft  in  the  138.  b. 
King,  as  in  the  head  of  the  coaimon wealth  ;  and  as  the  in-  ^ntea  13.  a. 
ferior  members  cannot  eftrangc  thcmfelves'from  the  aûions  co!îbî  lélV  ** 
and  paffions  of  the  head,  po  lefs  can  any  fubjeâ  eftrange  him-  Jenk.  Cent' at5« 
felf  from  any  thing  which  touches  or  concerns  the  King,  their 
fupreme  head.    ^/V<  ^lovv.  Com.  in  the  Lord  Barkley's  cafe. 
f^idi  for  thefe  matters,  21  £.  4.  59.  a.  37  H.  6.  15.  Sc  Plow. 
Com.  in  Wimbiih's  cafe  5^.    And  Tanficld,  Godfrey,  and 
others^' were  of  counfel  With  the  plaintiff,  and  Coke  and 
Houghton  with  the  defendant. 


Hm 


Part  IV; 


The     CASE    of 


CORPORATIONS. 


r 


Mich.  40  &  41  Eliz. 

[N  this  term  at  Serjeant's  Inn  in  Fleet-ftreet,  It  was  de* 

manded  of  the  Chief  Jufticcs,  Popham   and  Anderfon, 

Periam,  Chief  Baron,  and  the  other  Juftices,  that 
where  divers  cities,  boroughs  and  towns»  are  incorporated  by 
charters,  fome  by  the  name  of  Mayor  and  Commonalty»  or 
Mayor  and  Burgefles,  &c.  or  Bailiffs  and  Burgefles,  &c.  or 
Aldermen  and  BurgefTes,  &c.  or  Provoft,  or  Reve  and  Burgeff- 
esy  or  the  like.  And  in  the  faid  charters  it  is  prefcribed, 
that  the  Mayors,  Bailiffs,  Aldermen,  Provofts,  &c.  ihali 
be  chofen  by  the  Commonalty  or  Burgefies,  &c.  If  the 
ancient  and  ufual  eleâions  of  Mayors,  Bailiffs,  Provofts, 
&c.  by  certain  fclefted  number  of  the  principal  of  the  Com- 
monalty, orBurgefles,  commonly  called  the  Common  Coun- 
cil, or  '  by  fuch  like  name,  and  not  in  general  by  the 
whole  Commonalty  or  Burgefles,  nor  by  fo  many  of  them 
as  would  come  to  the  eleâion,  were  good  in  law,  foraf- 
xnuch  as  by  the  words  of  charters,  the  eleâion  fliould  bt 
indefinitely  by  the  Commonalty,  or  by  the  Burgcffes,  which 
is  as  much  as  to  fay  by  all  the  Commonalty,  or  all  the  Bur- 
gefies,  &c.  Which  queftion  being  of  great  importance 
and  confequence,  was  referred  by  the  Lords  of  the  Council 
to  the  Juftices,  to  know  the  law  in  this  cafe,  bccaufe  di- 
yers  attempts  were  of  late  in  divers  corporations,  contrary 
ID  the  ancient  ufage  to  make  popular  eleâions  :  and  it 
Da^.  44.b.  was  refolved  by  the  Juffices,  upon  great  deliberation  and 
Lape  21.  conference  had  amongft  themfelves,  that  fuch  ancient  and 

^f^BMr^jiJ^   ^'"^^  eleftions  were  good  and  well  warranted  by  their  char- 
Hob.  15.  ters,  and  by  the  law  alfo  i  for  in  every  of  their  charters  they 

bave 
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have  power  gi^en  them  to  make  laws,  ordinances,  and  con-  JenlcCent.  i-;^ 
ftitutions,  for  the  better  government  and  order  of  their  cities 
or  boroughs»  Sec  by  force  of  which,  and  for  avoiding  of  popular 
confufion»  tfaey  by  their  common  affent  conditute  and  ordains 
that  the  Mayor  or  Bailiffs,  or  other  principal  officers,  (hall 
be  elc£ted  by  a  felefted  number  of  the  principal  of  the  Com-  Oil-  whether 
monalty,  or  of  the  Burgeflcs,  as  is  aforefaid,  and  prefcribe  alfo  Ja^eiwly  th« 
how  fuch  feleâed  number  ihall  be  chofen^  and  fuch  ordi*  rght  of  dec- 
nance  and  conftitution  was  cefolvcd  to  ba  good  and  aNowablCi  tionin  theCôoi- 
and  agreeable  with  the  law  and  their  charters,  for  avoiding  of  """^'^^y^ 
popular  diforder  and  confuHon  :  and  although  now  fuch  con- 
ftitutiôn  or  ordinance  cannot  be  (hewed,  yet  it  (hall  be  pre* 
fumed  and  intended  in  refpeft  of  fuch  (pecial  manner  of  an- 
cient and  continual  eleâion  (which  fpccial  eleiElion  could  not      , 
begin  without  common  confent)  that  at  firft  fpch  ordinance 
or  condhution  was  made,  fuch  reverend  refpeâ  the  law  attri- 
butes to  ancient  and  continual  allowance  and  ufage,  although 
it  began  within  time  of  memory  :  mos  ntimndus  eji  fidelijfima 
vetujiails  \  qua  prater  lonfuetudinem  ^  morem  majorûm  fiunt^ 
neqae  placent  i  tuque  reef  a  videntur;  ^  frequentia  aâiûs  mult  urn 
pperatur.     And  according  to  this  rcfolution  the  ancient  and 
continual  ufages  have  been  in  London,  Norwich,  and  other 
ancient   cities  and  corporations,  and  God   forbid  that  they 
(houM  be  now  innovated  or  altered,  for  many  and  great  incon- 
Teniences  will  thereupon  arife,  all  which  the  law  has  well 
prevented,  as  appears  by  this  refolution. 

[When  a  corporation  is  deftroyed,  the  lands  revert  to  the 
crown,  who  is  their  founder  and  patron.  Sec  Whitlock'* 
Annals,  351.] 


D  Y  G  B  Y'« 


î»âit  IV. 


■dhaBM^^i^ 


D  Y  G  B  Y's    Caiè. 

Hil.  41  Eliz. 
In  the  King's  Bench. 


Co.  tilt.  S03.     "DETWEEN  Richard  Robins,  plaintiflF,  in  Ejiaiom firmer 

^  ?•  for  parcel  of  the  glebe  of  the  redlory  of  Hot  ton  in  cmnitaif 

fillMk4iL^'  ^^"^^*">  ^"*  dcmifcmadc  to  hhn  by  Edward  Wickman, 

*c?Goida>.  161,  Parfon  there,  and  William  Gerrard  and  John  Prince,  defen- 

163,  iBc.  dants  :  upon  not-guilty  pleaded,  the  jurors  gave  a  jpecial 

JïSirVd  AC,   ▼crdîa  to  this  efièft  ;  (which  aûîon  began  in  the  King's 

xTliqp.  ai^    Bench,  Hil.  38.  Eliz.  Rot.  781.)  The  fidd  rcaory  of  Hortoit 

is  a  benefice  with  cure,  and  of  the  annual  value  of  8L  & 

ampllusj  to  which  (the  cure  being  void)  George  Digby,  £fqf« 

patron  thereof,  did  prefent  Ro£:rt  Merick  his  clerk,  who 

at  his  orefentnient  was  admitted,   inftituted  and  indu£léd  ; 

and  afterwards  Queen  Elizabeth,  anno  rggmfai  29,  prdented 

the  faid  Merick  to  the  church  of  Stanes  in  the  county  o£ 

Middlelez,  which  is  a  benefice  with  cure;  to  which  chordi 

of  Stanes  the  laid  Merick  was  admitted  and  inftituted,  and 

before  xnduâion,  Catherine,  the  late  wife  of  the  Lord  Bo* 

roughe  admitted  and  received  by  writing,  under  her  feal  the 

faid  Merick  to  be  her  domeftick  chaplain,  according  to  the 

(«^  ADtea75.lw  form  of  theftatute,  21  H.  8.  {à)  And  afterwards  the  Arch- 

PofteaS9.  b.       Uihop  of  Canterbury,  by  his  letters  of  difpen&tion  ;    cum 

•X  H.%.  c«P,i3-  ^^"^  ^^**  Mirici,  ut  una  cum  re£loriâ  de  Horion  dioctf.  lÀn^ 

*    '  cohff  quam  aiiunc  obtinuit,  eccltfiam  di  Stams  diocef,  LoniT  re^ 

cipercf  V  quoad  vixerit  retimre  libéré  tf  licite  vaUat^  &  P^ffi^* 

autboritate  parlianunti  gratioii  difpenfavh  :    and  afterwards  the 

Q^  by  her  letters  patent  under  the  Great  Seal,  ratified  and 

confirmed  the  faid  letters  of  difpenfation  :  and  afterwards 

the  faid  R.  M.  was  induâed  in  the  faid  church  of  Stanes,  tiiau 

30  Aug*  anno  29  £1.  And  afterwards  the  Q^by  lapfe,  anno  33. 

prefent-» 
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prcfcntcd  the  faîd  Edward  Wickmao  to  the  church  of  Hor- 
ion, who  was  admitted,  infiltutedand  înduâcd,  anddemifed 
to  the  plaintiff,  upon  whom  the  defendants,  as  fervants  of  the 
faid  Robert  Mericlc,  ,cntered  and  ejcûed   him  ;  and  if  they 
were  guiiiy  or  not,  was  the   qucftion  :  and  it  was  adjudged 
for  the  plaintiff,  that  the  faid  (tf)  difpcnfation  came  too  late,  WJcftk-Ccae, 
becaufè  it  came  after  the  inftitution,  for  by  the  inftitution,  ec-  ^^^'  «  ^ 
clefia  plena  Iff  confuîta  exijlit  againft  all  perfons  but  againfl  the  Cold/b.  i66. 
King.     And  it  is  to  be.  known,  that  every  rcdlory   con6(b  Moor  n. 
upon  fpiritua!ty  and  temporalty  ;  and  as  to  the  fprritualty, /^.  ]^^^,[  3** 
cura  animar\  he  is  complete  Parfon  by  the  înÔitution  i  for  Hob.  158. 
when  the  Bifhop,  upon  examination  found,  admits  him  able,  *  Wiiion.  193, 
then  he  inftitutes  him,  and  fays,  Infiituo  it  ad  tale  htnefic'tum^  wfjon^s'  ^V 
&  habere  cur*  animar*  of  fuch  a  pariih,  isf  (c)  accipe  cur^  tuam  ^0$.  3BarK>. 
y  meam^  i^c»     Vide  33  H.  6.  13.     Butas  to  the  lemporalties,  »504- 
(i)as  the  gitbeland,  &c.  he  has  no  freehold  in  that  till  in-  l}^j^\^^'^^ 
duûîon,  v/V^ Hare  and  Buckley's  cafe.  Plow.  Com.  528.  And  ainft.'3ç6, 
for  the  better  underftanding  of  our  books,  know  reader,  quod  (r)SiderL  427. 
per  genet  ale  concilium  •  Later  anenfe  tentum  fuh  Jnnoceniio  Papa  •'1  p^'jf' ^^^' 
tertio  ,  Jlatuf   efi  quod  quicunque  reaper^   aliquod  benefic*  babens  * 

cur'  an  t  mar*  annex*  j  ft  prim  tale  benefit  obtinebaiy  eojitjun  it  Jo 

i'e)  privatuSf  ^  Jifort'è  iilud  retinere  contenderit^  alio  etiamfpo^  («)  »  RoU»  3^60, 
ietur\  is  quoque  ad  quern  prior  is  fpeâî  at  donatio  y  illudpoji  recep*  ^  '* 
tatiolf  alterius  conférât  cut  merito  viderit  conferendum^  and  this  4  Co.  75. 
council  was  held  anno  Dom*  1215.  vide  tom.^.  221.  c.  29.  de 
tnulta  :  by  which  it  appears  that  by  the  acceptance  of  the  (f)  rn  Cr.  car. 
fécond  benefice,  thefirfl  is  void  ipfojurey  and  the  patron  may  757.  i%nt«afil. 
prefent  if  he.  will  :  and  upon  this  general  council  arc  the  'JS^*  »  R-»"* 
books  in  (g)  9  E.  3.  22.  a.  10  E.  3,1.  (where  the  faid  gene-  ^  ALi75.V. 
ral  council  is  mentioned)  24  E.  3.  30.  a.  1 1  H.  4  37.    14  H. 
7.  28.  14  H.  8.  17.  F.N.  B.  34..!.  grounded.     But  now  what 
fiiall  be  called  an  acceptance  of  a  fécond  benefice  \yith  cure, 
within  the  faid  a£t  of  \h)  21  H.  8.  is  the  queftion;  and  the  WiiRS. 
doubt  arifes  upon  this,  that  although  Merick  by  his  inftitu-  ^  '5* 
tion  was  Parfon  as  to  the  fpirituality,  y^.  to  celebrate  di- 
vine fervice  and  facraments,  to  preach  and  indruâ  his  pa« 
riihioners  in  the  true  faith,  yet  he  is  not  complete  Parfon  (for 
he  wants  his    temporalties    whereof  he   may  live)  till  in- 
duftion,    and    therefore  he  is   not  complete  Parfon  till  în- 
duâion,   and  the  (latute  is  to  be  intended  of  a  complete 
Parfon.  2.  It  was  objeâed,  that  although  he  (hall  be  faid  com- 
plete Parfon  before  induftion,  yet  he  has  not  a  benefice  with 
cure  till  he  ia  induâed  ;  for  this  word  (benefice)  as   it  was 
^faid,{  implies  profit  and  beiiefit,  which  he  cannot  have  till 
indudlion  ;  and  he  who  has  beneficium  ought  to  execute  and 
facere  officium^   but    none  can  do  bis^  office   without   fome 
benefit.       3.  It  was  objcâed,  that  the  faid  a£t  of  2 1  H.  8. 
doth  not  make  the  firft  benefice  void  till  indu£b*on,  for  the 
words  are,  <^  And  be  inftituted  and  inducted  in  the  poflefliou 

"of 
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J  WUfoa,  193,    «*  of  tlie  fame,  &c."     But  it  was  rcfolvcd,  that  great  incon- 
«^♦*  ,  venience  would  enfue,  if  the  firft  benefice  (hould  not  be  void 

by  the  inftitution  to  the  fécond  benefice,  by  force  of  thc^faid 
conftitutîon,  for  then  one  might  be  inftituted  to  divers  bene- 
fices with  cure,  the  great  cure  and  charge  of  which  one  could 
not  difcharge^  and  yet  no  other  could  be  prefented  to  any  of 
them  which  would  be  inconvenient  ;  and  therefore  vide  tern» 
^.GenerûF  Concilior*  pag.  2l^i,cap.  64.  Rss  kfa  loquitur  plura 
bénéficia  potîjfsmùm  quitus  lanimarum  cur^  fubmijfaefiy  nonjint  gravi 
icclefiarum  damno  ab  una  obtineri^  cum  unus  in  pluribus  tccleJSi 
rite  officia  perfolvere^  out  rebus  earum  nitejfariam  curam  impendiri 
fiequeat  ;  whereby  it  appears»  that  the  great  mifchief  before 
the  (aid  council  was»  that  thofe  who  had  plurality  of  benefices^ 
could  not  difcharge  their  paftoral  duties  which  belonged  to 
their  fun£tions,  which  funâions  they  had  to  all  intents  by  the 
Rob.  158.  inditution  before  induAion  :  and  in  judgment  of  our  law,  he 

who  is  indituted  to  a  benefice  has  accepted  it,  for  the  church 
is  full  by  the  inllitution  before  any  induâion«    2-  It  has  been 
now  lately  adjudged  in  the  Common  Pleas,  that  where  a 
(tf)  Co.  1*^.344.  clerk  was  prefented,  {a)  admitted  and  inftituted  to  a  bene- 
».  Lane  tQ.        fice  with  cure  above  the  value  of  8 1.  and  afterwards  and 
Moor  II.  before  induftion  to  the  firft,  he  accepted  another  benefice 

with  care  and  is  induced  to  it  )  that  the  firft  is  void   by 
the  ftatuteof  21  H.  8.  for  the  words  of  the  z€t  are,  *'  If  any 
(^)  3  Co. .30.  b.   *'  perfon  {b)  having  one  benefice  with  cure^  &c.  accept  and 
'*  take  another,  &c/*  and  he  who  is  inftituted  to  a  benefice^ 
is  faid  in  law  to  have  accepted  a  benefice»  and  to  have  a  be* 
nefice.    And  Popham,  Chief  Juftice,  faid,  that  ahhough  by 
the  inftitution  to  the  fécond  benefice,  the  firft  is  void  by  the 
ecclefiafiical  law,  without  any  deprivation,  or  fentence  decla- 
(r)  Antes  ^5.  b.  ratory,  yet  no  lapfe  (hall  incur  againft  the  patron,  unlefs  (r) 
Dyer  237.  a.       notice  be  given  him,  no  more  than  if  the  church  became 
7.^6Co?*û.  b^    ^°*^  ^y  rçCgnation  or  privation,   and  yet  the  {d)  patron 
Cewiy  23.  b.      may  take  notice  if  he  will,  and  may  prcfent  according  to 
^)  tjoaei4o4.  the  faid  conftitution;  but  he  is  not  torceJ  to  take  notice  at 
Cr?c.V!«7.      his  peril,  unlefs  heisinduôed:  ^od  fuit  cofuejp  pir  totam 
4  Co.V5«    '      curiam.    And  then  forafmuch  as  the  avoidance  after  indue- 
(«;  Aotea  76.  a.  tion  is  declared  by  the  aâ  of  21  H.  8.  (to(/)  which  every 
^oa.  pi.  337.     ^^ç^  is  party)  there  he  ought  in  fuch  cafe  to  take  notice  ai 
aKolL46o.       j^.^  peril:    but    admitting   that  the  firft  church    was    not 
void  defaSlo  by  the  inftitution  tilt  the  induâion,    yet  for 
another  caufe  the  difpenfation  made  comes  too  late,    for  the 
words  of  the  a£t  of  21  H.  8.  are,  <'  May  purchafe  licence  to  re* 
*<  ceive  and  keep  two  benefices  ivith  cure  of  fouls,"  and  the 
words  of  the  difpenfation  in  the  cate  at  bar  are  reciper'i^  retin*  i 
and  forafmuch  as  by  his  inftitution,  the  church  was  full  of  bim,be 
could  not  purchafe  licence  to  receive  that  which  he  bad  before» 
and  the  words  are  in  the  conjun'âive,  recip*  if  ritiH\  fo  that  be 

could 


Part  IV.  DYGBY'tf  Cafe. 

could  not  retain  ihat  which  be  could  not  receive.  And  it  spf- 
pears  by  the  faid  judgment  in  communs  banco^  that  within  the 
laid  au  of  2 1  H.  8.  be  who  is  only  inftituted,  is  faid  to  have  a 
benefice  with  cure  ^  and  the  quelUon»  as  to  this  point,  was 
aflsed  of  the  other  Juftices  and  Barons  of  the  Exchemerf  afid 
they  all  agreed,  that  the  diipeniation  in  the  cafe  at  Ear 
came  too  late  for  the  reafons  atoreiaid.    And  the  Attorney- 

SneraU  Tanfidd,  and  f*rancis  Moor,  were  of  counfel  with 
e  plaintiff,  and  George  Crook,  Lawton,'  and  others,  with 
the  defendant. 

{lirtoi  by  the  ftat.  21  H.  8.  cb.  12.  a  Marquis  may^ 
retain  fix  chaplains^  the  Lord  Trea^rer  four,  a  Privy 
Counfellor  three }  the  IjotA  Treafurer  Pawlett  was  Marquis 
ofWincbefter,  Lord  Treafurer,  and  a  Privy  Q)unfeIlor  ;  but 
it  was  adjudgol  that  he  could  not  retain  thirteen  chaplains  by 
reafon  or  all  his  offices,  but  only  Cx  ;  becaufe  the  attendanae 
of  chaplains  relates  to  his  natural  perfon^^nd  he  has  but  one 
foul  although  be  hath  three  officcs^^  See  Lord  Bacon's  ar^o^ 
mcQt  of  Poft-ûatî»  fol.  24,  25.] 
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Cr.  «1.^74,  ^75. 
2  Brownl.  213. 
Cr.Ctr.  176. 
Co.  Lie  139.  b» 
Canh.  8S. 
5kÎAiitri(ol 


BETWEEN  Ndlcs,  plaintiff,  and  James  rfcfcnchnt,  11» 
debt  on  a  bond,  the  cafe  was  filcb  :  the  defendant  de- 
miied  to  the  plaintiff  an  houfe  in  London,  by  thefe  words, 
*•  demife,  grant.  Sec.*"  an*  tlic  kffor  covenanted^ that  the 
leffee  (hould  enjoy  the  houfe  during  the  term,  witnout  evic-^ 
tion  by  the  leffor,  or  any  clain^ing  under  him  ;  and  the  leflbr 
was  bound  to  perform  all  covenants^  grants,  articles,  and 
agreements,  &c- in  the  indenture:  the  plaintiff  granted  his  term 
over  to  a  ftranger.  In  debt  upon  this  bond,  the  defendant 
pleaded  performance  of  the  covenants,  &c  The  plaindlF 
afllgned  the  breach,  that  one  Savory  entered  upon  theaffignee^. 
and  made  a  leafe  of  feven  years  to  one  Ducke,  if  he  (hould 
fo  long  live,  who  brought  EjilHùnefirma  agaînft  the  aflignee^ 
and  recovered  by  verdiâ,  and  had  execution  ;  upon  which  the 
defendant 'demurred  in  law.  And  the  opinion  of  the  court 
was  agaînft  the  plaintiff:  and  in  this  cafe  thefe  points  were: 
refoived  :  i.  That  for  this  covenant  in  {a)  law  upon  thefe 
words,  *^  demife,  {b)  grant,  &c."  the  (c)  affignee  fliall  have 
a  writ  of  covenant,  9  £liz.  Dyer  257.  agrees.  2»^  That  for 
this  breach  of  the  covenant  in  f  law,  the  bond  was  forfeited» 
for  he  was  bound'  to  perform  all  covenants,  grants,  &c. 
which  emends  as  well  to  covenants  in  law,  as  to  covenants  in- 
deed. 3.  Although  the  recovery  was  by  verdiâ,  yet  the 
plaintiff  ought  to  have  (hewed  that  Savery  had  {d)  an  older 
title,  for  other  wife  the  covenant  in  law  was  not  broken,  and- 
bacaufe  be  did  not  (hew  that^  for  this  reafon  tKey  refelved 
againft  the  ,phintiff.  4.  It  v^as  held  by  Popham»  Chief  Juf- 
tice,  (^  totam  curiam^  that  the  faid  exprefs  covenant  (/)  qua* 
^  lified  the   generality  of  the  covenant  in  law,  and  reftrained 

w\  Roll.Rep.  it  by  the  mutual  confent  of  both  parties,  that  it  ihould  not 
6, 18, 287.  extend  further  than  the  exprefs  covenant,  quia  cUmfa  (f) 
^^T\%^^^    ^#ii^fli*   mn    refer e  ad    ixfrejfa^    in    this  cafis.      And    fo 

Hob.  35,  '«^a» 

D  &.  pi.  86.  -  •  ^ 

V.ugh.  122.  Cr.  J»c.  31  5.  Film.  3-19.  Moor  861.  («)  Cr.  El.  674,  S64.  Wiach.  91,  93.  Telv. 
i^c.  I  Buld.  3,  4<  2  Brownl.  212,  213,  2J4.  Cr.  Jac.  234.  Cr.  £1.  864.  iSid.  32S.  I  Ssuod.  6ow 
Î  ""'.Rep.  64,  206.  Vaugh.  116.  R»yin.46  Co.  Lit.  3S4. 2U  (/)  Antea  73.  b.  Lit.  Rep.  545, 
Se«  Icng  5»,  Ed.  4.  27.  b.  i  Lev.  57, 


(tf)  Hob.  R« 
▼augh.  1 26. 
X  Sid.  447. 
ft  Browsl.  »i4, 

Dfer57.i. 
(^)5Co.  17.  1» 
25  H.  8.  Br. 
Coirenaot  3». 
3  Co.  63.  a. 
f .  N.  B.  146.  c. 
{c)  Cro.  £1.  809. 
Ydv.  175. 
Cr.J»c-73»»34« 
t  Cr.  El.  674r 
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trash  now  lately  adjudged  în  (a)  Hammond's  cafe  In  this  WCr.Ei.6754 

tourt.  ^  Vâugh.  126. 

Vide  Reader  20  E.  3.  CounUrpka  Je  garraniy  7.  Jt  îs  ad- 
judged, that  if  a  man  leafes  for  life  rendering  rent,  {b)  and  (*)Co.Lit.384.a. 
further  binds  himfelf  and  his  heirs  to  warranty,  here  the  ejc« 
prefs  warranty  doth  not  toll  the  warranty  in  law,  for  if  he  in 
the  reverfion  grants  over  his  rererfion,  and  the  Icflee  attorns, 
and  afterwards  is  impleaded,  he  may  {c)  vouch  the, grantee  WCo.Ut.jÎ4.t. 
by  the  warranty  in  law,  or  he  may  vouch  the  leflbr  by  the  ex- 
prefs  warranty  ;  and  therewith  agrees  31  E.  3.  Voucher  289. 
(d)  where  the  cafe  Was,  L.  feifed  of  3  oxgangs  of  land  leafed  (d)  Cu  El.  675 
by  deed  to  C.  for  life,  rendering  rent  and  fcrvices,  and  bounce  * 

himfelf  and  his  heirs  to  warranty,  &c.  and  afterwards  granted 
the  reverfion  to  one  R.  &c.  L.  died,  his  wife  brought  a  writ 
of  dower  againft  Cfc  who  vouched  the  heir  of  L.  by  force  of 
the  exprefs  warranty.  And  there  Howard  C.  J.  faid,  if  flic 
had  two  warranties,  the  may  choofe  which  (be  will  5  but  / 

nota,  in  both  the  fafd  cafes  the  warranty  in  law,  and  the  ex- 
prefs warranty  were  general.    And  I  heard  the  Lord  Dyer, 
and  the  whole  court  of  Common  Pleas,  Hill.  14  ^cg.  El.  re-  ' 
folve,  that  if  a  man  makes  a  feoffment  by  deed  by  this  word 
(i)  dedi^  and  with  exprefs  warranty  in  the  deed,  he  may  ufc  («)  Lît.Rep.  Ç4. 
the  one  or  the  other  at  his  eleûion.  Add  that  the  ftatute^/ -B/.  Co.  Lit.  384  «. 
garnis,  cap.  6.  is  to  be  intended,    that   (f)  dedi  imports    a  îr^^'t»'' 
warranty,  although  the  claufe  of  warranty  be  not  contained  in  276.  6  H%*ifi 
the  deedi     The  letter  of  which  ftatutc  is,  f^)  in  chûrtis  ubi  cen-  Dal.  101.  pi!  3'^. 
iineiur  ded't  tf  concejjii  tsTr.  Jim  claufula  warrantigg^  ipfe  feoffa-  ^'  ^î'  ^^'' 
tor  in  v':ia  fua^  ^c.fine%varrantia^  bfc.  id  eft  quamvis  nuiiam  1  Co^*i' jf*' ** 
€9ntinet  claufulam  warrantia^  ttnetur  warrantizan  :    but  nota^  Yd^.  139* 
by  force  of  the  faid  aft,  now  dedi  is  made  an  exprefs  warranty  t  ^^'  '7-  «• 
during  the  life  of  the  feoffor  1  and  there  is  great  rcafon  in  u)!s:Jl^!ÀI^ 
theprincipal  cafe,  that  the  particular  covenant  fubfequent,fliould  P'eV.  Ron.  Abr. 
qualify  the  general  force  of  the  word  demiji^  for  otherwifc  the  ^"»*  7« 
particular  covenant  would  be  in  vain,  if  the  force  of  this  word 
demifi  fliould  ftand  ;  and  alfo  thefe  words  [h)  demifi  &  concejft  {h)  1  sîd.  430. 
.are  frequent  in  every  ordinary  leafe  that  is  made  ;  and  the  beft  '  ^«n^*  44- 
(/)  conftruûion  of  deeds  is  to  make  one  part  of  the  deed  ex-  oV*' 
pound  the  other,  and  fo  to  make  all  the  parts  agree,  &  quoad  s^q.S^\1}U.u 
fiiri  poffit  according  to  the  true  intent  and  meaning  of  the  par-  ^f-  £'•  »i4-  * 
ties,  vide  4S  E.  3.  2.    If  a  man  makes  a  leafe  for  lift  by  this  ^^^^  R^?»«7. 
word  dedi^  and  afterwards  aranisovcr  thereverGon,  the  Icffor  Co.^Lftf  314.  k. 
/Ihall  be  vouched  by  force  of  the  dedi^  1  Co«  2.  b«  3S4.  b. 


A  a  a  Sir 


yartlV. 
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Sir  Andrew  Corbet's  Cafe. 

Mich.  41  &  42  Elîz. 
In  the  Court  of  Wards. 


<BttUlr.*s«.  QIR  Andrew  Corbet  Knîgïft^  16  EKz,  fcHcd  of  dlrerf 
x^^.^i.  ^  maiwrs,  lands»  and  tenements  in  fee»  part  of  which  was 
ft  Roll.  Rep.  i3«  held  of  the  Queen  by  knightà  fenrice  f«  eaptU^  by  bis  wilt 
Skin.  126,  *c.  in  writing  devifed  fome  of  them  to  Richard  Corbet  and  others 
*|?J[f5'  to  have  and  hold  to  them  and  the  farvivor  of  them  until 

^^  ***  fuch  ttme  and  term  as  the  fum  of  800I.  by  them  01»  the 
furvivor  of  them,  or  the  executors  of  the  fuilr^ror  of  them, 
of  the  iffiies,  rents»  revenues*  amd  profits  of  the  faid  land» 
fliould  be  fully  levied  and  received  above  all  charges  and 
ckpences }  and  the  faid  fum  fo  levibd  to  be  employed  for  the 
preferment  of  his  two  daughtefB  Margaret  and  Mary,  as  in 
the  will  is  limited,  and  left  a  third  part  to  defcend.  The 
laid  Sir  Andrew  anno  20  Eliz.  died,  Robert  Corbet  his  ibn  and 
Keif  took  the  (aid  will  into  his  hands»  and  entered  into  the 
iaid  kinds  now  in  charge»  and  received  the  profits  thereof 
during  hjs  life,  and  afterwards  died  in  amr9  25  Eliz.  aftef 
whofe  death,  upon  the  fearch  of  evidences  the  laid  wilt 
!Was  found  at  Morton  Corbet,  which  will  was  found  in  die 
office  after  the  death  of  the  faid  Robert,  and  then  tranfcribed 
into  this  court  ;  by  virtue  of  which  will  the  fitid  Rich.  Ccvr- 
bet  the  devifee  entered  and  hath  received  the  profits  of'  the 
faid  land  firom  the  Fcaft  of  St.  Michael,  anno  26  Etiz.  until 
the  Feaft  of  the  Annunciation,  annê  36  £li2.  and  by  fuch 
time  had  levied  640 1.  and  had  employed  it  according  to  the 
will  ;  and  ff  the  profits  uken  by  Rob.  Corbet,  and  which  the 
devifees  might  have  taken,  fhodd  be  accounted  parcel  of  tBe 
laid  fum  of  800I.  was  the  c^ueiKon  :  and  in  this  cafe  2  points 
were  refolvcd.    i.  That  altho'  the  words  are  ■<  until  the  fum 

of 
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of  800I.  (hall  be  levied  by  them  of  the  profits  of  the  land  '^  yet 
h  is  as  much  in  law,  as  if  the  words  had  been,  "  (hall  or  \a)  {*)Cttu  771  ?*• 
may  be  levied  ;"  and  fo  it  was  held  in  cafe  of  a  leafe,  {b)  where  ifow  5*56?*' 
the  limitation  of  an  ufe  **  until  fuch  fum  (hall  be  levied/'  is  as  Bridgm,  s*a. 
much  as  to  lay  «'  until  fuch  fiim  can  be  levied,**  for  otherwife  Npy  «. 
great  mtfchiet  would  enfue;  for  inafmuch  as  he  in  reverfion  S)*Briiwfa, 
or  remainder  cannot  enter  till  the  fum  is  levied,  it  woufd  be  Cart.  77. 
in  the  power  of  them  who  are  appointed  to  levy  the  fum,  if 
they  would  defer  the  levying  thereof,  to  exclude  him  in  the 
reverGon  or  remainder,  from  taking  the  profits  of  the  land  for 
ever,  which  would  be  inconvenient  :  fo  it  wds  agreed  upon 
the  words  of  W.  2.  cap.  18.    ^ucd  (by  fotce  of  the  EUgit 
which  is  given  by  the  iame  ftatute)  viceccnus  libtret^  t^c.  medii* 
Mem  iirrafua  quoufque  (c}  dtbitum  futrit  livaf  per  rational  U)  BrMgai.  4s» 
txtent*  ;  and  upon  the  words  of  the  writ  of  Execution  of  a  da-  ^•^  7^' 
tute  merchant  and  (d)  ftaple,  omnia  terras  ^  tenemental  bfc.  ^j\^j^'^ 
baiend*^  (^c,  juxtaform^  ordinationis  indefa£f^  fcilicet  de  morcato^ 
rik*  13  E.  I.  or  27  E.  3.  qyûufjuejibi  deUtum  pra(t fuit  fatis* 
faEtumy  that  if  the  conufee  neglcÔs  to  take  the  profits,  yet 
when  the  conufee  might  have  been  fatisfied  his  debt  according 
to  the  extent,  the  conufor  (hail  have  his  land  again  :    but  ic 
was  faid  that  words  make  a  plea,  and  therefore  it  was  agreed» 
that  upon  the  ftatute  of  Merton,  cap.  6^7.  that  the  profits  of 
the  land  which  the  guardian  takes  for  the  (/}  double  value  fO  Bridim.  8». 
(hall  be  in  fatisfeâion  of  the  double  value,  but  otherwife  in  ^f}\\W 
cafe  of  (f)  fingle  value,  for  the  words  of  the  Ciid  aft  {g)  cap.  ^*^)co.Liû^^ 
6.  in  cafe  of  the  double  value  are,  Tunc  teneat  terram  ejus  «/-  aoj.  a. 
tra  terminum  atatisfua  per  tantum  tempus  quod  inde  pojfu  perci* 
pere  duplicem  valorem  mariiagii  :  fo  that  by  exprefs  words  the 
profits  (hall  be  accounted  parcel  of  the  double  value;  but  the 
words  of  the  7th  chapter  concerning  the  fingle  value  are,  fc^ 
Si  quis  hares^  i^cpro  domino  fuo  noluit  Je  maritare  non  compella* 
iur  hocfacere^  fed  cum  ad  atatem  pervenerit  dit  domino  fuo  V  fatiS" 
faciat  eiy  i^c  pro  maritagio  fuo  antequam  terràm  fuam  recipiat^ 
by  which  it  appears,  that  the  guardian  (hall  enjoy  the  profits 
to  his  own  (A)  ufe,   until  the  heir  fatisfics  him,    vide  for  ^^^*'"%'^* 
this  difference,  27  H.  8.  5.  b.  31  AK,  26.  43  E.  3.  21.    And  CauI^Sj. 
further  it  was  held,  that  in  the  faid  cafe  of  the  double  value, 
jt  is  in  the  eleâion  of  the  guardian,  either  to  bring   his 
writ  of  forfeiture  of  marriage,  or  to  hold  the  land  until  be 
is  (atisfied,  18  E.  3.  18.  ace.    But  if  the  guardian  chufes 
to  have  the  land,  and  enters  into  it,  he  (hall  not  have  the 
land  but  only  fo  long  that  he  might  levy  the  double  value, 
and  his  negligence  fliall  be  his  own  damage.    Vide  15  £• 
4.  5.  b.  7  H.  6.  12.  15  H.7. 14.  II  H.  6.  8.  a.    2.  It  was 
refelved,  that  when   the  heir  himfelf  in' the  cafe  at  bar, 
(/)  or  he  in   reverfion  or  remainder   in    the   cafe   of    a  (0Cift77,7i« 
leafe,    or  limitation  of  an  ufe  enters  upon  him  to  whom 
the  land  is  deviied,.  demifed,  or  limited,  as  is  aforefaid, 
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(«}  Cart.  77, 7S.  and  puts  him  out,  in  that  cafe  it  is  in  the  (a)  eleAipn  of  Tuch 
perfon  fo  put  out,  either  to  bring  bis'aâion  and  recover  the 
mefne  pcofits,  which  fliall  be  accounted  parcel  of  the  fum» 
or  he  may  re-enter  and  {ball  hold  the  land  over  until  be  levies 
the  whole  fum»  and  the  time  in  which  he  was  foput  out,  (hall 
not  be  accounted  parcel  ;  for  when  he  who  is  to  have  the 
land  again  doth  the  wrong,  againft  him  and  all  others  who 
claim  under  him,  he  who  was  put  out,  if  he  will,  may  re-« 
enter  and  hold  the  land,  and  the  other  (hall  not  take  ad- 
vantage of  his  own  wrong,  nor  compel  him  who  was  put 
out  to  bring  an  aâion  againft  him,  againft  his  will,  for  the 
me(he  profits  :  the  fame  law  is  in  the  other  cafes,  fc.  of  te* 

(i)  »  Swnd.  72.  nant  by  {h)  Elegit^  ftatute  merchant^  (e)  ftatute^flaple,    or 

U^ '2  Roil  478.  fÇtt^'^^i*"  ^^°  ^°'^  ^^^^  ^^^  *^  double  value,  if  it  in  rcvcr- 
'  Son  who  is  to  have  the  land  again  oufts  him,  they  have  fuch 

eleâion  as  is  afofelaid,  either  to  hold  over,  or  to  bring  their 

aâion,  vidt  15  H.  7.  14.  So  if  the  profits  of  the  land  are 
{ri  -  R'^M.  478.  vaftcd,  by  drowning  of  water,  or  (</)  wildfire,  or  any  other 
15  id.  4!  5.  b.    «Û  of  God,  without   default   or  negligence   in  the  party, 

there  the  conufee  (hall  hold  the  land  over,  viV/  11  H.  6.  7. 

7  H.  7.  12.  b.  15  H.  7.  14.  33  H.  8.  Statute  Merchant  Br. 
n2RoU.478.  41.    But  if  he  who  has  fuch  intereft  beoufted   by   a  (e) 

2  Sind.  72.        ttranger,  there  the  time  (hall  incur  for  the  mifchicf  aforefaid, 

and  there  he  is  put  to  his  remedy  againft  the  trefpaiTor.  If 
the  devifee  in  the  cafe  at  bar,  or  tenant  by  (btute  ftaple,  &c. 
f/;  a  Roll.  479,  ^y)  furrenders  to  him  in  reverfion  upon  condition,  and  af- 
318*.  i\uM?4i*.  terwards  enters  for  the  condition  broken,  he  (hall  not  hold 
over,  for  the  furrender  is  his  own  aâ,  and  he  cannot  enlarge 
his  intereft,  and  therewith  agrees  33  H.  8.  Statute  Mer- 

^'^RoXiiitc^'ltl'  ^^*"'  ^^'  ^'  ^^  'cnan'  l>y  ^'<r'^  w  interrupted  in  taking  the 
I  Roii.Rep.%2.'  profits  of  the  land,  by  reafon  of  war,  he  (hall  not  hold  over. 
Winch.  105,  but  it  (hall  be  in  diudvantage  of  the  tenant  by  EUgit^  .as  it 
pllro"^'  is  adjudged  in  19  E.  i.  Execution  246.    3,  It  was  refolved, 

cî.^ar'577.  that  although  the  devifee  had  not  {g)  notice  of  the  devife,  yet 
{b}  Antea  10.  b/  if  a  ftraugcr  had  occupied  the  land,  the  devilee  ought  to 
*  f  A  y*  take  notice  at  his  peril,  for  {h)  vigilaniib*  ÛT  non  dormUatiius 

lco.^6?b!  jura  fubviniunt  \  and  none  by  the  law  in  fuch  cafe  is  bound 
Palm.  157.        to  give  him  notice,  idio  he  ought  to  take  notice  at  his  peril, 

3  Kcb.  19.  3J3  jn  cafe  of  arbitrament,  (/;  i  H.  7.  5.  &  8  {k)  E.  4.  i. 
0)*  8"co*.^9i.  !>.  k*»^  ^^^  ^^^^  *^  ^^^  **  ftrongcr,  becai^e  the  heir  himfclf  con- 
Br.  Cooâir.124.  cealed  the  will,  and  the  devifee  had  no  remedy  for  the  mefne 
M«.rch.Arbit.  profits  after  the  death  of  the  heir,  who  oufted  him  5  and 
\V)%  Co.  91.  b.  where  it  is  held  in  ancient  books,  fc.  34 E.  i.  Gard.  129.  34 
Cr.  jac.  146.  *  E.  I.  Covenant  26.  33 H.  6. 42. 5  H.7.  36.  7  H.  7. 12.  14  H. 
Br.Noticcia,i8.  y,  27.  isH.7.8,  F. N.B.  1 42.  b.  that  the  (/)  guardian  (hall ou ft 
Br!\Cbïî"37.^*  tenant  for  years,  but  not  tenant  for  life,  becaufe  tenant  for  life 
Mlich.  ArD.t!  cannot  hold  over  as  leiTee  for  years  (ajs  it  was  held)  may  :  it  was 
19^  iefolved5  that  the  guardian  (ball  ouft  neither^  a&d  therewith 
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agrees  the  rcfolûtion  of  all  the  Juftlces  in  36  H.  8.  Leafes  Br. 
58.  It  was  Ixkcwife  refblved,  that  if  the  guardian  may  ouft 
thclefiee  for  years,  yet  forafmuch  as  his  term  is  certain,  yr« 
certain  in  beginning,  in  continuance,  and  in  end,  he  cannoc 
by  any  poflibility  hold  overtn  fuch  cafe  :  but  in  the  cafe  at 
bar,  and  in  the  other  cafes  of  tenant  by  EUgtt^  ftatute  mer- 
chant, &c.  there  is  no  term  certain,  but  until  fuch  a  fum  be 
by  them  levied,  and  therefore  it  (lands  with  fuch  intereft, 
that  in  fome  cafe  he  may  hold  over,  and  lb  a  difference.  And  x  Jonei  s$. 
it  was  faid,  that  the  words  of  the  ftatute  of  •  Marlcbridgc  ;  •  Marlcb.  c«p.6« 
Salvajit  nibilominushujufmêdî  feoffatis  ûSliofua^  quoad  Urmnum^  *  ^^  '°5* 
feu  ad  feodum  recuperandvm^  fuam  tndi  habnerint^  that  is  to  be 
intended  of  an  eftate  or  leafe  made  by  collufîon,  for  to  that 
the  purview  of  the  faid  z€t  extends, yr.  tbnt  the  guardian  (hall 
ouft  him,  and  in  ûich  cafe  without  queftion  the  leiTee  (hall 
pot  hold  over. 
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Pafcb.  43  ^tiz. 
Iq  the  King's  BeDch. 

Ct,  £1.  Sf  <.  QOjUTHCOTE broogfat  Beûmu  a^&ft  Bennet  for  pertali^ 
I  ^Aïk  269.  1^  goods,  and  declared,  that  be  delivered  them  to  the  de- 
fendant t9  keep  £ife  ;  the  defendant  confefled  the  deliverf^ 
Thitcsfeitde.  and  pleaded  in  har,  that  after  the  detiverj  one  J.  S.  ftole 
niH  t^  w  good  them  felonioullj  out  of  his  pofieffion  :  the  plaintiff  replied^ 
i'^.  ^k^TU.  *»*.^'>«  ^^  y  ^.  was  the  defendant's  fervant  rctoincd  in  hiy 
Ra>af*  909-  *  fervice,  and  demanded  judgment,  &c»  And  thereupon  the 
defendant  demurred  in  law,  and  judgment  was  given  for  thç 

Elaintiff  ;  and  the  reafon  and  caufe  of  their  judgment  was. 
ecaufe  the  plaintiff  delivered  the  goods  to  be  fafe  kept,  and 
the  defendant  had  took  it  upon  him  by  the  acceptance  upon 
fuch  delivery»  and  therefore  he  ought  to  keep  them  at  his 
peril,  although  in  fuch  cafe  he  (houid  have  nothing  for  his 
fafe  koeping.    So  if  A.  delivers  goods  to  B.  generally  to  be 
(tf)  I  ^.«14.  \a)  kept  by  him,  and  B.  accepts  them  without  having  any 
Cweo  141.        thing  for  it,  if  the  goods  are  ftote  from  him,  yet  )ie  (hall  be 
Cm.  Ei^l%.     charged  in  Detinue  ;  for  to  be  kept,  and  to  be  kept  fafe  is  all 
S 1 5.   10  H.  6-    one.    But  if  A.  accepts  goods  oJF  B.  to  keep  them  as  he 
k'l.a.  Co.  Lit     would  keep  (^)  his  own  proper  goods,  there^  if  the  goods  are 
Stild!*  120ft*    M«"»  ^^  **'*  "*^^  anfwer  for  them:  or  if  goods  are  pawn- 
Moor  5^3.  '      èd  or  pledged  to  him  for  money,  and  the  goods  areftolen^ 
fulfil.  549, 550.  lie  (hall  not  anfwer  for  them,  for  there»  he  doth  not  under* 

/t j^^Rin^sis!  ^^)^^  '®  *^^*P  *'*^™  '^"^  *•  ^^  *^^P*  ^^  ^'^  »  ^^^  ^^  ^^  ^ 
Co.  Lit  S9.  a.  '  property  in  them  and  not  a  cuftody  only,  and  therefore  be 

Palm.  550.        (hall  not  be  charged  as  it  is  adjudged  in  29  Aff.  28.    But 

(^jiRoii.  33JI.  if  (i)  before  the  dealing  he  who  pawned  them  tendered 

Co.  Vix.%^  a.    the  money,  and  the  other  refufed,  then  there  is  fault  in  him. 

Kid  tb^n  tb^  ftealing  after  fuch  tender,  as  it  is  there  held, 
all  not  difcharge  him  :  (b  tf  A.  delivers  to  B.  a  {e)  deft 
*9*  ^'  **•  locked  to  keep,    and  he  himfelf  carries  away  the  key,   in 

that  cafe  if  the  goods  are  ftolen,  B.  fliall  not  be  cfaaigcd^ 
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for  A.  did  not  truft  B.  with  them»  nor  did  B.  undertake  to 
keep  them,  as  it  is  adjudged  in  8  E.  ^.  Ditinut^  (a)  59.    So  M  Co*  ^^» 
the  doubt  which  was  conceived  upon  fundry  differing  opi-  \^t/^^^  3^^ 
nions  in  our  books,    in    29  AiT    28.    3  H.   7.  4.  6H.  59.  b. 
7.  J  2.  10  H.  7.  26.  of  Keble  and  Fineuz,  are  well  reconciled, 
vide  Braâ.  lib.  2.  fol.  62.  b.    But  in  accompt  it  is/a  good 
plea  before  the  auditors  for  the  {b)  6iâor,  that  he  was  robbed,  (^)  Co.  Lie.  89. 
as  appears  by  the  books  in  12  (22)  E.  3.  Accompt  1  n.  41  E.  Mifldfa/*** 
3.  3  &  9  £.  4.  40.    For  if  a  faâor  (although  he  has  wages  Doa.  pu/ij. 
and  falary)  does  all  that  which  he  by  his  induftry  can  do,  he  1  BrownLis* 
(ball  be  difchargedy  and  be  takes  nothing  upon  him»  but  his 
duty  is  as  a  fervant  to  merchandize  the  bcft  that  he  can,  and  a  I^^-  ^  S^ud, 
fervant  is  bound  to  perform  the  command  of  his  mafter  :  but  !^J*,  3;^  ^ 
a  ferryman,  (r)pommQn  iiyn-keeper,   or  carrier,  who  takes  Alejnos.  Paloi. 
hire,  ought  to,keep  the  goods  in  their  cuftody  iafely,  and  Oiall  5*3*^^«n^'3^ 
not  be  difcharged  if  they  arc  ftolcn  by  thieves,  vide  22  Aff.  \l^h!t^^ 
4T.  Br.  AaiwfuT  It  Caji  78.     And  the  court  held  the  {d)  re-  i  Roll!  Repi  79, 
plication  idle  arid  vain,  for  n$m  reftrt  by  whom  the  défendant  jj^BoUb.  %to,  ' 
mvasrobbed,  t;/A33  H.  6.  (!•)  31.  a.  b.    If  f/^  traitors  break  ll\\^i^nSb. 
a  pdfon,  it  (hall  not  difoharge  the  gaoler,  otherwife  of  the  17,  iS.  Co.  Lit.' 
King's  enemies  of  another  kingdom,  for  in  the  one  cafe  he  <9*  >•  Moor46i. 
may  have  his  remedy  and  recompence,  and  in  the  other  noté  ^  ve^'^lg, 
N^ta  reader,  it  is  good  policy  for  him  who  takes  any  goods  to  igt,  %zlf%%^ 
4Leep>  to  uke  them  in  fpccial  manner,  fciL  to  keep  them  as  3  '^eb.  7t,  73» 
he  keeps  his  own  goods,  or  to  keep  them  the  beft  he  can  at  1^^*^*  "'• 
the  peril  of  the  narty  ;  or  if  they  happen  to  be  ftolen  or  pur-  1  Mod.  R«p.  t^^ 
ioined,  that  he  mall  not  anfwer  for  them  ;  for  he  who  ac-  »  Mod.  Rep. 
cepteth  them,  ought  to  take  them  in  fuch  or  the  like  manner,  ÎJ?*^^b^Î£1*''*' 
or  otherwife  he  may  be  charged  by  his  general  acceptance.  \^. 
Soif  goods  are  delivered  to  one  to  be  delivered  over,  it  is  C«m  RoH.  SoS. 
good  policy  to  proyide  for  himfelf  in  fuch  fpedal  manner,  for  ^^  '''^JJ' 
dou^t  of  being  charged  by  his  general  acceptance,  which  im-  Ei'sisy'paim! 
AUes  tha;t  he  ukes  upon  him  to  do  it.  550.  jeokXenc 

#  •  t|i.Br.  Det.2t. 
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Pafcb.  43  Eliz.  Rot.  569. 
In  the  King^s  Bench. 

AMoa  «■  Uk     Somerf.  iT.  "O^  ^  remembered  that  heretofore,  that  is  to  fafV 
*^  13  ÎR  the  term  of  St.  Michael  lad  pad,  befiwe 

our  ladv  the  Queen  at  Weftminfter,  came  £dw.  Cottel,  Gent. 
by  J.  Nightingale  his  attorney»  and  brought  here  into  the 
court  of  the  £iid  lady  the  Queeni  then  there»  his  certain  bill  ' 
^gainft  George  Luttrel,  j^q.  Robert  Norcome,  and  John 
Quick»  in  the  cuftody  of  the  marfhal»  &c.  of  a  plea  of  trefpais 
upon  the  cafe  :  and  there  are  pledges  of  pro&cuting,  to  vnu 
John  Doe  and  Richard  Roe,  which  faid  bill  follows  in  thefe 
words  :  fil  Somerfet.  fi*.  Edw.  Cottel»  Gent,  complaineth  of 
George  Luttrel»  Efq.  Robert  Norcome»  and  John  Quick»  be* 
tng  in  the  cuftody  of  the  Marlhal  of  the  Mar(haifey  of  the 
laid  lady  the  Queen,  belbre  the  Queen  herfeif»  for  that»  viz. 
that  whereas  the  faid  Edward»  on  the  4th  day  of  May  in  the 
41ft  year  of  the  reign  of  the  laid  lady  Elizabeth,  now  Queen 
of  England,  and-  before,  was  feifed  of  tod  in  two  ancient  and 
ruinous  fulling  mills»  with  the  appurtenances  in  Dunfter»  in 
the  county  aforefaid»  in  his  demefne  as  of  fee»  to  which  &id 
fulling  mills»  a  great  part  of  the  water  of  the  river  in  Dun* 
fter  aforefaid»  from  a  certain  place  called  the  Head  Wear  of 
the  faid  river  in  Dunfter  aforefaid»  on  the  faid  4.th  dav  of  May» 
in  the  41ft  year  aforefaid  did  run  ;  and  alfo  before»  from  time 
whereof  the  memory  of  man  was  not  then  to  the  contrary»  was 
continually  accuftomed  and  ufed  to  run  ;  and  whereas  alfo» 
*  on  the  faid  4th  day  of  May»  in  the  41ft  year  aforef.  and  be* 
fore,  time  out  of  the  memory  of  men»  for  the  prefervation»  di- 
reâion,  and  continuing  of  the  right  courfe  of  the  faid  great 
part  of  the  water  of  the  river  aforefaid  to  run  to  the  fulling 
mills  aforef.  a  certain  thick  bank  was  made  of  timber  and 
eartbi  near  and  above  the  faid  mills  aforef.-  on  the  weft  part 
of  the  courfe  of  the  faid  great  part  of  the  laid  water  of  the 
river  aforefaid»  and  was  near  adjoining  to  a  certain  flreet»  com-, 

moolf 
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fnonlf  called  Weft-ftrect,  in  Dunfter  aforefald  ;  and  alfo 
vhereaS)  the  (aid  Edvard  beingTeifed  of  the  aforefaîd  fulling 
mills»  widi  the  appurtenances  iii  the  form  aforef.  afterwards, 
that  is  to  fsi7,  on  the  28th  day  of  0£lober,  in  the  41ft  year  of 
the  faid  lady  the  Queen  that  now  is.  the  faid  two  fulling  millf» 
(as  before  is  faid)  being  ruinous,  did  totally  pull  down,  and 
afterwards,  that  is  to  fày,  on  the  20th  day  of  June,  in  the 
42d  year  of  the  reign  of  the  faid  lady  the  now  Queen,  at  Dun- 
fier  aforef.  in  the  county  aforef.  in  the  places  of  them,  and 
where  the  aforef.  two  lulling  mills  before  were  made  and 
built,  upon  the  aforef.  great  part  of  the  faid  water  of  the  river 
aforef.  two  corn  mills  for  the  grinding  of  corn  newly  had  built» 
ere£led  and  perfeâed,  by  reafon  whereof  the  faid  Edward 
then  was  feifed,  and  as  yet  is  fei&d  of  the  faid  two  corh  mill^ 
(fo  as  before  is  faid)  new  built,  ereâed  and  perfeâed^  in  hi# 
demefne  as  of  fee,  and  the  aforef.  great  part  of  the  water  of 
the  river  aforef.  in  Dunfter  aforef.  from  the  place  called  the 
Head  Wear  of  the  faid  river  in  Dunfter  aforef.  from  the  time 
of  the  new  building,  ereâing  and  perfeûing  of  the  aforefaid 
his  two  corn  mills,  until  the  joth  day  of  September  thea 
next  following  did  run  :  bv  reafon  whereof  the  faid  Edward, 
after  the  building  of  the  iaid  two  corn  mills,  until  the  loth 
day  of  September,  had  gotten  divers  gains  and  profits  of  the 
faid  people  of  the  lady  the  now  Queen,  for  the  grinding  of 
their  corn  at  the  faid  corn  mills  ;  yet  the  laid  George,  Ro- 
bert, and  John,  well  knowing  the  premifes,  malicioufly  de- 
vifingand  intending  the  faid  Edward  unjuftly  to  moleft,  and 
him  adtogether  to  hinder  and  deprive  of  the  profits  of  the  corn 
mills  aforeiaid,  at  Dunfter  aforefaid,  on  the  faid  10th  day  of 
September,  in  the  43d  year  aforefaid,  the  faid  thick  bank  a* 
fojefaid,  did  dig  and  break,  and  the  whole  faid  great  part 
of  the  aforefaid  water  of  the  river  aforefaid,  which  to  the 
aforefaid  com  mills  of  the  faid  Edward,  from  the  faid 
place  called  the  Head  Wear  did  run,  and  ought  and  ufed  to 
run,  from  its  ancient  and  ufed  courfe,  that  is  to  fay,  in  the 
faid  flreet,  commonly  called  the  Wefl-ftreet,  in  Dunfler  a- 
forefaid,  did  divert  and  withdraw,  whereby  the  faid  Ed« 
ward,  the  whole  profit  of  his  corn  mills  aforefaid,  for 
a  great  time,  that  is  to  fay,  from  the  aforefaid  loth 
day  of  September,  in  the  42d  year  aforefaid,  until  the 
exhibiting  this  bill,  that  is  to  fay,  the  20th  day  of  No- 
vember, in  the  43d  year  of  the  reign  of  the  faid  lady  the 
now  Queen,  wholly  loft,  to  the  damage  of  the  faid  Edward 
of  200 1.  and  thereof  he  brings  his  fuit,  &c.  And  now  at 
this  day,  that  is  to  fay,  Wedndiday  next  after  15  days  of  Eafter 
in  this  term,  until  which  day  the  faid  George,  Robert,  and  . 
John,  had  licence  to  imparl,  and  then  to  ahfwer,  8cc.  be* 
£>re  the  faid  lady  the  Queen  at  Weftmisfter,  come  as  well 
^  the 
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the  fald  Edward  by  his  attorney  aforef.  as  the  faid  GeorgCf 
Robert  and  John  Quick,  by  Stephen  Brodrippe  their  attorney» 
and  the  faid  George,  Robert,  and  John,  defend  the  force  and 
injury,  when,  &€.  and  fay,  that  they  are  not  guilty  thereof» 
and  of  this  they  put  themfelves  upon  the  country  ;  and  the  fat4 
Edward  likewife,  &c.  Wherefore  let  a  jury  coifte  before  the 
&id  lady  the  Queen  at  Weftminfter»  on  Thurfday»  next  after 
15  days  of  the  Holy  Trinity,  and  who  neither,  &c.  to  recog- 
nize, &c.  becaufe  as  well,  &c«  the  fame  day  is  given  to  the 
Crties  aforef.  there,  &c.  Afterwards  procefs  was  continued 
tween  the  parties  aforefaid,  of  the  plea  aforef.  by  the  jurf 
thereof  being  rcfpited  between  thetn  before  the  lady  the  Q^ 
at  Weftminlter,  until  Friday,  next  after  ei^ht  dajs  of  St.  Mi* 
chael  then  next  following,  unlefs  the  Juftices  ot  the  lady  the 
Queen  aflfigned  to  take  the  aiGzes  in  the  county  aforefaid,  on 
Thurfday  the  6th  day  of  Auguft,  at  the  çaftie  of  Taunton  in 
the  county  aforef.  by  the  form  of  the  (latute,  &c.  (hould  firft 
come  for  default  of  jurors,  &c.  At  which  day  before  the 
bdy  the  Qiieen  at  Wcftminfler,  come  the  parties  aforefaid  hf 
their  attornies  aforef.  and  the  aibrefaid  Juilices  of  afBze,  be* 
fore  whom,  &c.  fent  hither  their  record  had  before  them  ia 
thefe  words,  fl*.  Afterwards  at  the  dav  and  place  within  con- 
tained, before  Will.  Pcriam,  Knt.  Chief  Baron  of  the  Queen's 
Exchequer,  and  £dw.  Fenner,  one  of  the  juflices  of  the  faid 
hdy  the  Queen,  ai&gned  to  hold  pleas  before  the  faid  Queeii 
herfelf,  Juftices  of  the  faid  lady  the  Queen,  afCgned  to  take 
the  afiizes  in  the  faid  county  of  Somerfet,  by  the  form  of  the 
ftatute,  come  as  well  the  faid  Edw.  Cotte),  Gent,  by  Adriaa 
Street  bis  attorney,  as  the  within  written  Geo.  Luttrell,  Rob. 
Norcome,  and  John  Quick,  by  Hen.  Collier  their  attorney  : 
^nd  the  jury  whereof  mention  is  within  made,  being  likewife 
called,  came,  who  being  chofen,  tried,  and  fworn  to  fay  the  truth 
of  the  matter  within  contained,  fay  upon  their  oath,  that  the 
faid  George,  Robert,  and  John  are  guilty  of  the  premifos 
within  charged  upon  them,  as  the  faid  Edw.  Cottei  within 
againft  them  complaineth  ;  and  they  do  afTefs  the  damages  of 
the  faid  Edward,  on  the  occafion  within  written,  befides  his 
cofb  and  charges  by  him  about  his  fuit  in  this  part  expended 
to  40s.  and  for  thofe  charges  and  cofb  to  5  s.  Therefore  it 
is  confidered,  that  the  faid  Edward,  recover  againfl  the  &id 
George,  Robert,  and  John,  his  damages  aforefaid  by  the  jury  ' 
in  form  aforef.  fifTefled  j  as  alfo  61.  for  his  cods  to  the  fàid  Ed- 
ward, by  the  court  of  the  lady  the  Queen  here,  with  his  afient 
of  increafe  adjudged  $  which  faid  damages  in  the  whole,  do 
amount  to  81.  and  55.  And  the  fâid  George,  Robert|  and 
Jobni  in  mercy,  &c. 
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Pafch.  43  EU%.  Rot.  596. 

Between  Cottel  plaintifF  and  Luttrel  de- 
fendant   in   an   adion   on    the  cafe  ^ 
in  B.  R. 

COTTEL  brought  an  adlion  on  Ae  cafe  agaînft  Luttrcl,  Hatton  5J. 
and  declared,  that  4  Martin  anno  40  Etm,  he  was  feifed  Carthcw  si> 
in  ice  of  two  old  and  ruinous  fulling  mills,  and  that  from 
time  immemorial,  magna  pars  aqua  cujufdam  rivuU  ran  from 
a  place  called  Head  Wear  to  the  faid  mills,  and  that  for  all 
the  faid  time  there  had  been  a  bank  to  keep  the  water  within 
the  current»  and  that  afterwards  the  plaintifF,  8  Oâob.  41 
£li;£.  pulled  down  the  faid  fulling  mills,  and  in  June  42, 
iti^  the  place  of  the  faid  fulling  mills  ereAed  two  mills  io 

Sind  corn  ;  and  that  the  faid  water  ran  to  the  faid  mills  till 
e  10th  of  Sept.  next  following,  and  that  the  fame  dav  the 
AtkniàhX!^  foderunt  bf  fngerunt  the  bank,  and  diverted  the 
water  frdm  his  mills,  &c.     The  defendants  pleaded  not  t  Roll  104^ 
^ilty,  and  it  was  found  againft  them,  upon  which  the  plain-  m  H.  s.  14. 
tiff  bad  judgment.  Upon  which  Luttrel  the  defendant  brought 
a  writ  of  errof  upon  the  new  ftatute  in  the  Exchequer  Cham- 
ber» and  there^  two  errors  were  afligned.     1.  That  b^  the  «7  Et.  cap.  s. 
breaking  and  abating  of  the  old  fulling  mills,  and  by  the  build-  ^^'  ^'*  ♦^ 
of  new  mills  of  another  nature,  the  plaintiff  had  deftroyed  the 
prefcriptioii,  and  could  not  prefcribe  to  have  any  water-courfe 
to  griil  mills:  as  if  a  man  grants  me  a  water-courfe  to  I117 
fulling  millS)  I  cannot  (as  it  was  iaid}'  convert  them  to  com 
mills,  mc  i  contra.  So  if  I  grant  to  one  eftovers  to  bum  in  his 
hall,  he  cannot  convert  his  hall  into  a  kitchen  or  malt-houfe: 
the  lame  law  of  a  prefcription  ;  for  prefcription  in  fuch  cafe 
(hall  be  intended  to  commence  by  grant,  and  in  proof  thereof 
they  cited  F.  N.B.  i8o.  H.    And  7  E.  4.  27*  a.  if  a  man  9^.4.11.1. 
has  eftovers  by  grant)  or  appendant  to  an  ancient  houfe,  he  Co*  ^ît-  4i*  ^ 
(hall  not  have  them  to  an  houfe  which  he  new  builds  :  and  \  ^^^  ^^^ 
JO  H.  7.  13.  a.  b.  &  16  H.  7.  9.  a.  b.  where  the  abbot  Hob.  39.^' 
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bf  Newark  granted  by  fine  to  find  three  cfaaplaihs  in  fuch  a 
chapel  of  the  conufee»  and  afterwards  the  faid  dhapel  fdU 
and  there  Unetur  (during  the  time  that  there  is  no  chape!) 
«koll«  Rep.i»i.  the  divine  fervicexfliall  ceafe,  for  it  ought- to  be  done  in  a 
decent  and  reverend  manner,  and  not  at  large  fut  dio  \  but 
there  Unetur  if  the  chapel  is  rebotk  in  the  fame  place  where 
the  old  flood»  then  he  ought  to  do  the  divine  fervice  there  : 
but  (it  was  coUeôed)  if  it  is  built  in  another  place,  there  the 
grantee  is  not  bound  to  do  divine  fervice  there  :  if  there  be 
lord  and  tenant,  and^tbe  tenant  holds  to  tover  and  repair  the 
U)  Winch.  4£«    {a)  lord's  hall»  as  id  lo  £•  3.  23.  in  this  cafe  if  the  h^I  Ê1II?, 
feS^^fi        Ycrif  the  lord  builds  the  hall  in  the  fame  place  where  it  ^as 
kSw' 37.  b/'     bcfiore,  and  of  fuch  bignefs  as  it  was  before,  the  tenant  is 
(0  Not  127.      bound  to  cover  it  ;  but  if  it  is  of  greater  length  {b)  or  breadth» 
fttk.iea.67ti   Çq  as  prejudice  may  come  to  the  tenant,  or  if  it  is  built  irt 
another  place,  or  if  that  which  was  the  hall  is  converted  to 
a  cow-houfe,  ftable,  kitchen,  or  the  like,   he  is  not  bound 
to  cover  it,  for  the  lord  by  his  aâ  cannot  alter  the  nature  of 
the  tenure,  nor  of  the  fervice  which  the  tenant  ought  to  do  : 
and  in  this  cafe  here,  it  might  be  more  beneficial  to  hini  who 
made  the  original  grant,  and  to  others  who  had  his  eftate  to 
have  them  fullin|  mills,  than  corn  mills  :   for  perhaps  the]f 
have  corn  mills  u>  near,  that  the  building  of  com  mills  would 
be  prejudicial  to  them,  and  it  would  be  againft  reafon  to 
extend  a  grant  or  prefcription  to  have  a  water-courfe  to  fulling 
mills,  to  corn  mills,  which  is  not  within  the  purport  or  in- 
tention of  the  grant  or  prefcription,  and  the  grant  or  pfefcrip-» 
tion  oueht  to  be  purfued  :  if  a  itian  holds  of  another  as  of  his 
manor  by  homage,  fealty,  and  caftle-guard,  the  lord  aliens 
the  manor  except  the  caftle,  there  the  alienee  (hall  not  have 
(f)Co.L!t.S3.i.  {c)  caftle-guard,  as  appears  by  31  £.  i.  AflT.  441.    And  it 
m  Roll.  513.       ^as  faid,  that  there  the  alienee  cannot  build,  a  new  caftle,  for 
the  tenure  was  to  keep  the  old  caftle.    Another*  objeûion 
was  made,  forafmuch  as  the  plaiiftiff  himfelf  has  broke  and 
abated  the  fulling  mills,  although  he  builds  new  mills  in  the 
fame  place,  and  of  the  fame  nature  as  the  old  were,  yet  he  has 
deftroyed  his  prefcription  ;  for  although  in  cafe  when  mills  or 
houfes  which  have  water*courfe,  or  eftovers,  or  other  things 
appendant  or  appurtenant  to  them  be  overthrown  by  the  wind, 
oriiurned  by  wil^-fire,  or  fall  by  any  other  aâ  of  God,  that 
if  the  owner  rebuilds  them  in  the  fame  place,  and  in  the  Umc 
manner  as  they  ftood  before,  that  they  ûiall  have  the  fame  aii^ 
cient  things  appendants  and  appurtenants  to  this  new  mill 
or  houfe,     becaufe  the  a£t    of  God  fiiall    not    prejudice 
any  ;   yet  if  they  be  erafed  by  the  party  himfelf,  or  fall 
through    his    default,    the   ancient  appendants  thereby  are 
ft  Cro.  i8ft«        loft  \  for  by  his  own  aâ  he  cannot  extend  the    prefcrip- 
Mm<  ^77*         tion  or  grant  which  was  in  a  manner  appropriated  to  the 
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old  houfe»  to  a  new  houCe  :  So  it  was  objeâed,  that  if  one  of 
his  own  wrong»  burns»  or  pulls  down  the  houfe  or  mill  which 
has  fuch  appurtenances,  he  (hall  recover  all  the  damages  ^  and 
although  in  fuch  cafe  be  rebuilds  the ,  houfc  or  mill,  yet  he 
£ball  not  have  the  appendances,  vtde  Fcv)^in$  (<?)  128.  b.  But  («)Perk.  feft. 
it  was  refolvcd,  that  the  {bj  prefcription  did  extend  to  thcfe  ^Z'|,*7*'  « 
new  grift  mills,  for  it  appears  by  the  Regifter,  and  alfo  by  <^b!"»*37.  *    ' 
(c)  F.  N.  B.  that  if  a  man  is  to  demand  a  grift  mill,  falling  winch.  45*. 
mill,  or  any  other  mill,  the  writ  fiiall  be  general,  A  uno  ma-  ***»!*:  "7a-  H**' 
kndino^  without  any  addition  of  grift  or  fulling*  aiAff,  a}.^!^.  Moor*$7v» 
agrees  of  à  plaint  in  aflxfe.    So  that  tbe  mill  is  the  fubftance,  [c)  F.N.  B.  lc^ 
and  thing  to  be  demanded,  and  the  addition  of  grift,  or  full-  ^^'  ^*  ^*S; 
ing,  are  but  to  fliew  the  quality  or  nature  of  the  mill,  and  j^f  557*' 
therefore  if  the  plaintiff  had  prefcribed  to  have  the  faid  water- 
courfe  to  his  mill  generally  (as  he  well  might)  then  the  cafe 
would  be  without  queftion,  that  he  might  alter  the  mill  into 
what  nature  of  a  mill  he  pleafed,  provided  always  that  no  pre- 
judice fhould  thereby  arife,  either  by  diverting  or  flopping 
of  the  water,  as  it  was  before,  and  it  (hould  be  intended  that 
the  grant  to  have  the  water- courfe  was  before  the  building  of 
the  mills,  for  no  body  will  build  a  mill  before  he  is  fure  to 
have  water,  and  then  the  grant  of  a  watcr-courfe  being  gene- 
rally to  his  mill,  he  may  alter  the  quality  of  the  mill  at  his 
pleafure,  as  is  aforeiaid  :  fo  if  a  man  has  (d)  efiovers  either  (<fKo.Lk.  ^hU 
by  grant  or  prefcription  to  his  honfe.  although  be  alters  the  ^  j^^  ^^. 
rooms  and  chambers  of  this  houfe,  as  to  make  a  parlour  where  ^     '^ 
it  was  the  hall,  or  tbe  hall  where  the  parlour  was,  and  the 
like  alteration  of  the  qualities,  and  not  of  the  houfe  itfelf, 
and  without  making  new  chimneys  by  which  no  prejudice 
accrues  to  the  owner  of  the  wood,  it  is  not  any  deftruâron  of 
the  prefcription,  for  then  many  prefcriptions  will  be  deftroyed, 
and  although  he  builds  new  (/)  chimney,  or  makes  ft  new  M  Hob.  3^ 
addition  to  his  old  houfe,  by  that  be  fliall  not  lofe  his  pre-  I  ^^  'S'- 
icription,  but  he  cannot  employ  or  fpesd  any  of  his  eftovers  \  Uoo!  t^u 
in  the  new  chimneys,  or  in  the  part  newly  added  ;  the  finie  o^^  97- 
hw  of  conduits  and  (fj  water-pipes,  and  the  like  :  fi>  if  a  J^"J^-/^5-. 
man  has  an  old  window  to  bis  kail,  and*  afterwards  he  cob-  9191/1  Vemv; 
verts  the  ball  into  a  parlour  or  any  other  ufe,  yet  it  is  not  law-  «3> 
ful  for  his  neighbour  to  ftop  it,  for  he  fliall  prefcribe  to  have 
the  light  in  Sich  part  of  his  houfe  :  and  altfaough  la  this 
cafe  the  plaintiff  has  made  a  queftion,  foiafinuch  as  he  has 
not  prefcribed  generally  to   have  the  faid  water-conrfe  to 
his  mills  generally,  but  particularly  to  bis  foiling  mills,  yet 
fbrafmuch  as  in  general  the  miU  was  the  fubftance,  and 
the  addition  demonftrates  only  tbe  quality,  and  the  (g)  al-  Tf/Cio.  Jief 
teration  was  not  of  the  fubftance^  but  only  of  the  quality,  or  '^^' 
the  namçof  the  mill,  and  that  without  any  prejudice  in  the 
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water-conrfeto  the  owner  thereof  i  for  thefe  reafons  it  wa» 
(«)Ooab.  237.    refoUed,  that  the  (a)  prefcription  remained     If  a  corpora;- 
Winch.  4<.        iJq^  hjyç  fraochHes  or  privileges  by  grant  or  prefcription, 
Po|lh!"i7i!        ^^  afterwards  they  are  Incorporated  by  another  ntaoie,  as 
Hob.  39.1.        where  they  were  BailiflFs.and  ourgcfles  before,  now  they  are 
C110.UC181.     Mayor  and  Commonaltv  ;  or  Prior  and  Convent  before,  and 
4  Ca  %%'         afterwards  they  are  tranuated  into  a  Dean  and  Chapter,  although 
(A)  £i.E.4.59.ft.  in  thefe  cafes  the  quality  and  name  of  their  corporation  are  {k) 
3  ^*74- ■•        altered  and  changed»  and  chiefly  in  the  cafe  of  Prîor  and  Con- 
\^  '^^       venti  for  from  regular  who  are  dead  perfons  in  law  they  ar« 
3  Uf.ft33.        made  fecular,  yet  the  new  body  will  enjoy  all  the  franehifes, 
privileges,  and  hereditaments  which  the  old  corporatioû  or 
body  politic  bad  either  by  grant  or  prefcription,  for  no  per- 
fon  will  be  prejudiced  therâ>y  j  tnde  14  H.  6. 12.  37  Aff.  6* 
38  AIT.  22.  39  H.  6.  i^.     Another  reafon  was  added  that 
when  a  man  has  any  thing  appendant  or  appurtenant  to  an 
boufe  or  mill,  the  moft  perdurable  part  of  it  is  the  land  in 
(0  Co.  Lit  4.».  which  the  foundation  is,  and  upon  which  the  whole  fabrick 
aRoU.Rep.  165.  ^^f  j|  confifts,  and  in  refpeâ  thereof,  by  grant  of  all  his  (c) 
s  li^?^.        lands»  all  his  houfes,  mills,  and  woods  will  pa(s.    And  fo  it 
OwcA  7S-*        was  refolved,  as  Popham  C.  J.  faid,  by  Wray  and  Dyer  Chief 
^aIi^  Juftices»  upon  conference  had  with  divers  other  Juftices  npoa 

CrVSi  îsi'*^  *  caiie  referred  to  the  faid  Chief  Juftices  :  for  in  produis  where 
47*6»  477-         an  boufe,  mill  or  wiood  is  demanded,  the  warrant  of  attorney 
f  Codb.  351»        J3  in  piaciu  ierrm  :  and  in  cafe  of  voucher,  when  judgment  is 
given  for  the  tenant  to  have  in  value  againft  the  vouchee,  the 
judgment  is  pt9i  biAiatii  ttrris  of  the  touchée  ad  vaUmiam^ 
yet  therebj  he  (hall  have  houfes,  mills,  woods,  &c«  and  in 
Special  cafes  bv  recovery  of  lands,  a  man  (hall  recover  houfes» 
as  it  is  held  t>y  fome  4  E.  3. 161.  6.  £•  3. 283.  2  E.  3.  37. 
Plow.  Com.  168.  8  E.  3*  377.  Dyer  28  H.  8. 47.  and  there- 
{i)  %  RoU  Rap.   with  agrees  the  civil  law  i  for  (i)  appeUatifmfinlS^  cmm  a&- 
^^k  fidum  tf  ênmit  agtr  tmtimtur»   Then  the  prefcription  or  grant 

(hall  refpeâ  the  moft  duraUe  part,  and  which  in  judgment  of 
law  includes  the  wbde.  And  therefore  it  was  refolved  that  al- 
though the  boufe  or  mill  falls  by  the  aâ  or  de&ult  of  the  owner» 
or  by  the  wrong  of  another,  yet  forafmuch  as  the  perdurable 
part,  and  which  includes  the  whole,  remains,  he  may  rebuild 
k  without  any  loft  of  any  appendant  or  appurtenant  to  it,  but 
il  ought  to  be  upon  the  fame  place  which  was  the  <A1  foundation 
of  the  dd  houfe  :  for  as  that  fupported  and  in  judgment  of  hw 
included  the  old  houfe  when  it  ftood,  fe  it  fliali  fupport  and 
include  the  new  houfe,  and  fo  in  a  manner  is  a  continuance 
of  the  old  houfe }  and  fo  the  auare  which  Perkins  makes  fol. 
(0  Pfrlu  fta.  1^28.  (/)  well  refolved  And  fo  it  was  faid  in  all  the  cafes  of  eft)- 
^  vers  and  tenures  aforefaid»  when  the  alteration  of  the  quality 
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or  n^me  of  part  of  the  boufe  doth  not  caufe  any  prejudice  to 
the  terre  tenant^  the  eftovers  and  fervices  remain  :    et  nsta 
reader,  a  cafe  reported,  by  Serjeant  Bendloes,  Mich.  3  H.  8. 
Rot.  649  incômmmni  banco   in   repH^  brought  by  Sir  William 
Capel  (a)  againft  Robert  Apprice  and  others,  of  four  horfes  («)Moori,  t, 
taken  in  a  place  called  Old  Hadham  Park,  in  Little  Hadham  in  Co.  Lit.  83.1. 
the  county  of  Hertford  j  the  defendants  made  conufans  as  Baî-  n!  Benl.*9,  *io. 
liflFs  to  Richard  Bifhop  of  London  becaufe  Sir  Thomas  Brand,  Lit  Rep.  48. 
Knt.  was  feifed  of  the  manor  of  Little  Hadham  in  fee,  whereof 
the  place  vhere,  &e.  was  parcel,  and  held  it  of  the  Bifhop  of 
London,  ut  it  caflrofuo  de  Stortfdrd  in  con^  pracT  per  homaj^îum, 
fidêUtatem^  l^  ad  {})  feutagium  domini  Regis  xl  j.  eum  accidents  (*) Co. Lit.7a.bf 
W  ad  plus  pius^  i^  ad  minus  minus j  feT  per  reddituWy  v  s.  pro 
tuard*  caftri  fraJf  ad  fejium  Sanéfi  Michaelis  Archangeli  annua-* 
iimfilvend'f  ac  per  redditum  xiii  s.  iv  d.  pro  auxilio  vicecom*  **  at 
four  feafts  of  the  year,  &c/*    And  for  15  s.  for  caftle-guard 
behind  for  three  years,  &c.  they  avowed  the  taking  of  one  of 
the  fald  four  horfes,   and  for   40 s.    for  ail  of  the   SherifF 
behind  alfo  for  three  years,    they   avowed  the  taking  of 
the  other  three  horfes.    The  plaintiff  in  bar  of  the  avowry  as 
to  the  taking  of  one  horfe  for  caftle-guard  faid,  that  before  the 
beginning  of  the  faid  three  years,  caftrum  prad*  funditus  cor^ 
ruit  (!f  peniius  in  decaf um  extitit,  ^  adhuc  exiflit^  Ù  hoc  paratus 
êfl  Verificarej  undepeiii  judicium  fiprae^  Rich,  Apprice^  t^c.  pro 
eiiijuo  redditu  pro  wardo  cajlri  prad^  Jic  ohruti  ^  penitus  in  decani 
fum  txijletf^  eapt  prad^  untus  equi  jufiam  eognifcere  debet ^  £ffr- 
Upon  which  it  was  denaurred  in  law,  and  as  to*  the  aid  of  the 
Sheriff  it  was  alfo  demurred  in  law  :  and  in  that  cafe  it  was 
refolved,  that  although  the  caftle  is  f  ruined  and  decayed,  (r)  f  t  Mod.  Rep» 
yet  the  rent  remained  ;  for  when  the  tenant  holds  of  the  lord  »^- 
to  ward  or  repair  the  lord's  caftle,  and  afterwards  fuch  fervicc  Jij]>^7.  ^'  **  ^ 
(as  Lit.  fays  in  the  cafe  of  Soccage)  was  in  ancient  time  co.  Lie!  83.  a. 
changed  by  mutual  confent  of  the  lord  and  tenant  into  an  N.  Bcoi.  10. 
annual  rent,-  yet  it  is  faid,  that  fuch  rent  is  paid  pro  wardo 
caflri^  ideftf  in  Ux\%î^\OTi  wardi  cajiri  :  for  in  this  cafe,  and 
fuch  like,  (pro)  fignifies  full  an*  perpetual  recompence   and 
fiitisfiiélion,   and  not  conditional,  or  fati$fa£Hon  temporary, 
fi,  for  a  time,  fo  that  the  lord  may  have  the  caftie-ward  when 
be  wil],  for  the  fcifin  of  the  rent  is  not  fcifin  of  the  caftle-guard 
in  fuch  cafe  :  but  if  the  tenant  holds  to  guard  the  lord's  caftle, 
if  the  caftle  falls,  ihefcrvice  (i/)isfurpendcd  until  it  is  rebuilt,  (J)  Oi.Viutyu 
but  then  the  tenue  fhall  not  be  in  fuch  cafe  alledged  to  be  by 
the  rent,  but  by  the  caftle  guard,  neither  fliall  the  avowry  be 
made  as  in  the  Cdfe  at  bar  it  is  for  the  rent,  but  for  the  caftle- 
guard  !  vide  Lit.  26.  b.  that  if  a  man  holds  his  land  by  certain  (0  Co.  Lit.  97, 
rent  for  caftle-guard.  Lit.  fays,  that  fdch  tenure  is  tenure  in  J;  J:  ^^^  *^ 
(«}  foccage,  which  cannoc  be  if  the  caftle-guard  remains^  for  then  s^si 
Vol.  II.  B  b  the 
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the  tenure  (haTl  be  by  knight's  fervice/for  Littleton  faich,  thai 
where  the  tenant  ought  by  himfelf  or  by  another  to  do  caille- 
guard»  that  fuch  tenure  is  tenure  by  (17)  knight's  fervice»  io 
the  difFerence  between  rent  for  caftle-guard,  and  ferrice  to 
guard  the  caftle.  The  fame  law  if  the  tenant  holds  of  his  lord 
by  certain  rent  for  work-days,  or  any  other  fervice.  And  Sir 
William  Capel  the  plaintiff  perceiving  the  opinion  of  the 
court  againft  him  for  both  points,  was  nonfuited,  and  both 
the  rents  as  the  faid  ferjeant  reports^  are  paid  (b)  to  this  day  : 
and  when  a  man  holds  of  another  in  foccage,  or  otherwife 
as  of  his  caftle,  and  afterwards  the  caftle  falls,  and  is  utterly 
ruinated,  yet  the  tenure  remains  ;  for  it  muft  be  known  that 
when  any  tenure  is  of  any  perfon  as  of  a  caftle,  in  fuch  cafe 
the  caftle  includes  in  itfelf  a  manor,  for  {c)  ca/irum  as  a  manor 
i/i  nomen  générale  &  cùlleâiivum^  and  may  include  in  itfelf 
divers  things,  fc.  demefnes  and  fervices,  &c.  5  H.'7.  9.  a. 
Land  may  be  parcel  of  a  {d)  caftle,  vide  29  H.  6.  Traverfe  4. 
That  an  hundred  may  be  as  well  parcel  of  a  caftle  s»  it  may 
be  of  a  manor,  as  it  is  held  in  8  H.  7.  1.  And  therefore  when 
a  tenure  is  of  any  as  of  his  caftle  (which  always  in  fuch  cafe 
includes  in  itfelf  a  manor)  although  the  «caftle  is  ruinated,  yet 
the  tenure  remains  without  queftion  :  vide  19  £.  2.  Aff.  399* 
Divers  tenants  held  of  another  as  of  his  manor  by  fealty  and 
fuit  to  the  lord's  mill,  the  lord  aliened  the  mill,  with  the  fuit 
of  the  tenants,  and  afterwards  the  vendor  died,  and  his  fon 
entered,  and  conceiving  that  the  tenants  who  held  of  his 
manor  could  not  do  fuit  to  him  who  had  not  the  manor,  of 
himfelf  made  a  new  mill  elfewhere  upon  other  parcel  of  his 
demefnes,  and  had  the  fuit  to  his  own  mill  which  the  vendee 
ought  to  have  had  ;  for  no  man  can  have  fuit  to  his  mill  by 
reafon  of  tenure,  if  it  were  not  of  corn  growing  in  certain 
land,  and  that  within  his  feignory  :  vide  17  L.  3- (67)  97. 
29  E.  3.  12.  16  E.  3.  Avowry  92*  And  by  the  laid  cafe  it 
appears,  that  although  the  ancient  mill  is  aliened,  01  if  it 
falls»  the  lord  may  ereâ  a  new  mill  in  another  plape  within 
his  manor,  for  the  tenure  in  fuch  cafe  is  to  do  fuit  to  the  lord's 
mill  generally,  and  not  to  any  particular  mill  ;  notn  bent  all 
thefe  differences.  Another  error  was  affigned  becaufe  the 
prefcription  was,  that  magna  pars  (f)  aqua  cujufdam  rivulij  (^c* 
that  it  was  incertain  how  much  water  (hould  be  compre- 
hended within  thefe  words,  magna  pah  aqua  \  and  decLura* 
tions,  and  efpecially  in  aâions  on  the  cafe,  ought  to  be  cer* 
,tain,  and  the  whole  cafe  ought  to  be  (hewed  in  certain,  and 
if  the  truth  is  that  one  and  the  fame  river  before  it  comes 
to  the  mills  divides  itfelf  into  two  branches,   whereof  one 
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only  runs  to  the  mills»  the  better  form  was  to  prefcribe  to  Cra.  ear*  499» 
hare  aqua  curf urn  to  the  Ciid  mills»  for  each  of  the  branches  ^^* 
eft  aqua  curjus  ;  quod  fuit  conajfum  as  to  this  point  ;  but  it  was 
refolved,  that  although  the  declaration  might  have  had  a  better 
form,  yet  in  fubftance  is  was  good»  for  it  was  not  poi&ble  to 
(hew  how  much  water  runs  to  mills»  and  the  quantity  («}  of  («}  Doft,  pi  8& 
the  water  is  not  material,  forafmuch  as.  the  defendant,  by  the 
breaking  of  the  bank,  diverted  the  water  which  ran  to  the  (aid 
mills  \  vidt  8  £1.  Dyer  248.  b.  (b)  where  in  an  aâion  on  the  W  Cr-  !«<•  jh* 
cafe  the  plaintiflF  declared  that  the  defendant  ^iwrm  ««//«jw  ^2  «48.^80! 
curfus  aqua  ;  and  another  precedent  is  there  cited  between  i  Uoo.  tj^. 
Wikes  and  Searle»  that  an  aflife  of  nuiance  was  brought  pn  *  l^oU.  143. 
divtrfam  majoris  partis  curfus  aqua^  by  which  the  judgment  '  *"'^*  ^'^* 
given  by  Sir  John  Popham»  Chief  Juftice,  and  his  compa- 
nions, Juftices  of  the  King's  Bench»  was  affirmed.   Notayrdl 
this  cafe  was  adjudged  by  both  die  courts,  (i.  i.  B.  R.  & 
Cam»  Scac) 
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Moor  561,  561.  T^RURY  brought  a  writ  of  error  on  a  jadgment  given 

1  And.  »oi.        1  3  in  the  Common  Pleas  in  a  Suare  impedit  brought   by 

72  ^g^*^*       the  Queen,  where  the  cafe  was  j  a  Countefe  being  a  widow, 

Jenk.  Cept.        retained  two  chaplains,  and  afterwards  retained  a  third,  which 

%'ii^  273.  third  firft  purchafed  a  difpenfation  to  have  two  benefices  with 

cure,  and  aceordingly  w^a  advanced  to  two  with  cure,  and 

whereof  the  firft  was  above  the  yearlv  value  of  81.     And  if 

he  was  lawfully  qualified  within  the  ftatute  of  21  H«  8.  cap. 

13.  was  the  queftion  in  the  Commort  Pleas:  for  if  he  was 

lawfully  qualified,  then  the  firfl  benefice  by  the  acceptance  of 

•  the  fécond  was  not  void,  tsf  per  confiqinns^  no  title  tg  prefcnt 

by  lapfe  devolved  to  the  Queen  \  and  by  the  pleadirig,  it  doth 

'  not  appear  that  the  two  firft  chaplains  w'ere  living  at  the  time 

when  the  third  was  advanced,  for  it  was  averred  only,  that 

the  two  were  alive  at  the  time  when  the  third  was  retained  i 

vpoA  which  great  queftion  arofe  in  the  King's  Bench  :  and  it 

was  adjudged  in  the  Common  Pleas,  that  title  to  prefent  by 

lapfe  was  devolved  to  the  Queen,  and  therefore  judgment 

was  given  there  accordingly.     And  after  many  arguments  at 

bar  and  bench  upon  the  writ  of  error  in  the  King's  Bench» 

the'judgtnent  given  in  C.  B.  4ot  the  Queen  was  affirmed. 

•    And  in  this  cafe  two  points  were   refolved  :    i.  When  the 

^  Countefs  retained  two  chaplains  ;  tbefe  two  are  capable  of  a 

(é)iAoM  561.    difpenfation,  according  to  theaâ  of  M  2x  H.  8.  by  which 

AotM  78.  b.  .    jt  is  provided,  •*  that  every  Countefs,  oeing  a  widow,  may 

**  have  two  chaplains,  whereof  everyone  may  purchafe  li- 

«*  ccnce  or  difpenfation."    Then  when  (he  retains  two,  the 

ftatute  isexecuted,  for  flie  cannot  have  more  than  two  capable 

to  have  difpenfation^    and  the  retûner  of  the  third  can* 

not 
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fiot  divert  the  capacity  of  dîfpcnfatîon  which  vras  vcftcd  by 
their  rétamer  in  the  nrft  two  ;  for  although  the  coumefe  might 
bave  as  many  chaplains  as  (he  would  at  the  cpmrpon  law,  yet 
(hç  cannorhave  more  than  two  capable  of  a  dsfpenfation  by 
force  of  the  ftatute  j  and  reafon  requires  that  he  who  has  ferve4 
loYigeft  (hould  be  firft  preferred,  ist  [a)  qui  prior  tfi  tempore^  {a\  Co.  Lîr. 
pùùor  fjî  jure.     And  fo  now  this  point  has  been  tbtir  times  H-  ».  34^.  b. 
adjudged  :  i.  In  theCommon  Pleas,  Pafch.  31  En%.  Rêt,  728.  *  ^"^  ^^' 
jn  a  ^are  impedit  between  the  Queen  asd  the  BiQiop  of  Lin- 
coln, the  Prefident  of  Maudlin  college,  and  John  Skuffling, 
(h)  clerk.     2.  In  the  Lady  St.  Ji^m'n  cafe.     3.  In  this  very   (^)Poftei  1x8.1. 
x:afe  ia  the  Common  Pleas  :  and  4thly,  now  in  the  King's  ^*^'  *77.  — 
Bench  ;  vidiDjer  312.  (c)  by- the  opinion  of  Catlyn,  Sawn-  cr.  ÊÎ'^iî^V 
iders,  and  Dyer,  if  a  Lord  who  is  allowed  but  three  chaplains,'  Sav.  101,  lox. 
retains  fix  by  his  letters  teftimonial,  at  one  and  the  fame  time;,  Çf^  ^'*  ^'-  7*4- 
and  all  fix  arc  preferred  to  fix  feveral  pluralities,  the  three  who  Moor.'Lo, 
are  firft  promoted,  are  warranted  by  the  ftatute,  and  yet  the 
retainer  was  not  according  to  the  ftatute,  but  in  aquaUjuri(d)  (d)  Vaugh.  60.J 
XneUor  eft  conditio  pojjidentis.     %,  k  -was  refolved,  that  when 
the  two  firft  were  retained  according  to  the  ftatute,  and  thereby 
the  ftatute  executed  as  aforefaid,  the  retainer  of  the  third, 
although  it  was  good  at  the  common  law,  yet  it  was  void  to 
jgivehim  capacity  to  purchafe  difpenfation  within  the  ftatute; 
and  therefore  although  the  other  two  were  dead  before  the 
advancement  of  the  third,  yet  forafmuch  as  they  were  alive 
;at  the  time  of  His  retainer,  which  retainer  was  at  the  common 
law,  and  not  according  to  the  ftatute,  therefore  he  ought  to 
•have  a  .new  i^tainer  after  their  death,  and  before  bis  advance- 
ment, for  quod  {e)  etb  initio  non  valet^  in  traâiu  temporis  non  (r)  4  Co.  2.  b. 
convalefcet '^  as  if  the  fon  and  heir  apparent  of  a  Baron  retains  ^utc.  51. 
a  chaplain,  and 'gives  him  his  letters  under  his  hand  and  feal,  ^'cj.^f/.'^b. 
j^nd  afterwards  his  father  dies,  and  this  chaplain  purchafcs  Cr.  £i.  5S5! 
difpenfation,  this  retainer  and  thefe  letters  will  not  ferve  him,  ^-  ^'»'  35-  •• 
becajufethey  were  not  available  at  the  beginning:  and  \i  a  gconc^b.* 
Baron  regains  three  chaplains  according  to  the  ftatute,  and  Da^  32.  a. 
they  purchafe  difpenfation,  and  are  advanced  according  to  *  ^"»*«  3«>4»305. 
the  ftatute,  now  if  the  Lord  difcharges  one  of  them  from  his  jcnkl^CMui^a. 
fervice,  he  cannot  retain  another  during  his  life,  for  then  by 
fuch  means  he  might  advance  infinite  chaplains  without  num- 
;berj  by  whitii  the  ftatute  would  be  defrauded^  for  the  ftatute 
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limits  him  to  three  only  to  hare  benefit  of  the  aâ  :  and  fo 

was  it  adjttdeed  in  the  Common  Pleas,  Pafch.  28  £/rz.  R9U 

X 130.  in  a  ^uare  impedit  between  the  Queen  and  the  Biihop 

W«  Aoa.»oo.  of  Gloucefter,  and  Edward  {a)  Savacre,  and  affirmed  by  a 

Godb.4i»4dt«     vi^t  of  error  in  the  King's  Bench  i  and  it  was  (aid,  that  the 

Owtn  51.  laid  aâ  of  21  H.  8.  (hall  be  uken  ftriâhr  againft  pluralities, 

S«v.  79.  and  therefore  it  has  been  held,  that  if  a  Daron,  who  by  the 

fiatute  may  retain  three  chaplains»  is  made  Warden  pf  the 

Cinque  Ports,  who  may  have  a  chaplain  in  refpeA  of  his 

office,  yet  he  ihall  have  but  three.    And  fo  if  a  Baron  has 

three,  and  is  made  an  Earl,  yet  he  fliall  have  but  five  in  all, 

Tanfield  and  others  were  of  counfel  with  the  plaintiff  in 
the  writ  of  error,  and  the  Attorney  and  others  with  the  de« 
fendant. 
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Devon,  fl**"!^^  it  remembered  that  heretofore,  that  h  to 
ij  fay,  in  the  term  of  bt.  Michael  lad  paft,  be- 
fore the  lady  the  Queen  at  Weftm.  came  John  Slade,  by  Nich^ 
Weare  his  attorney,  and  brought  here  into  the  court  of  the 
faid  lady  the  Queen,  then  there,  his  certain  bill  againft  Hum- 
phry Morley,  in  cudody  of  the  Marfliall,  &c.  of  a  plea  of 
^refpafs  upon  the  cafe  :  and  there  are  pledges  of  profeCuting, 
to  wit,  John'Doeand  Richard  Roe,  which  faid  bill  fpllowcth 
in  thefc  words  ;  ff.  Devon,  ff.  John  Shde  complaineth  of 
Humphrey  Morley,  being  in  cuftédy  of  the  Marflial  of  th^ 
Marflialfca  of  the  lady  the  Q^beforc  the  Q^  hcrfejf,  for  that, 
^hat  IS  to  fay,  that  whereas  the  laid  John,  the  loth  day  of 
Nov.  in  the  36th  year  of  the  reign  of  the  faid  lady  Elizabeth, 
now  Q^  of  England,  &c.  was  poSefled  for  the  term  of  divers 
years  then  and  yet  to  come,  of  and  in  one  cloGe  of  land,  with 
fhe  appurtenances  in  Halberton,  in  the  county  aforefaid, 
called  Rack  Park,  containing  by  eliimation  dght  acres,  and 
being  fo  pofleSed  thereof,  the  faid  John  afterwards,  that  is  to 
fay,  on  the  faid  loth  day  of  Nov.  in  the  36lh  year  aforefaid, 
had  fowed  the  faid  dofe  with  wheat  and  rye,  which  wheat  and 
rye  in  the  clofe  aforefaid,  by  the  (aid  John  (fo  as  before  is  faid) 
being  fowed,  afterwards  that  is  to  fay,  on  the  8th  day  of  May, 
in  the  37th  year  of  the  reign  of  the  laid  lady  the  now  Queen, 
ivere  grown  into  ear«,  the  faid  Humphrey,  on  the  aforefaid 
8th  day  of  May  in  the  {aid  37th  year  aforefaid,  the  faid  wheat 
and  rye  in  cars  upon  the  cloie  aforefaid  (as  before  is  faid)  then 
growing,  at  Halberton  aforefaid,  io  confideration  that  the  faid 
Jphn  then  and  there,  at  the  fpecial  inftance  and  requed  of  the 
laid  Humph,  had  bargained  and  fold  unto  the  faid  Humph,  to 
theufe  and  behoof  of  the  faid  Humph,  all  the  ears  of  wheat 
and  corn  which  then  did  grow  upon  the  faid  clofe»  called  Rack 
Park  (the  tithes  thereof  to  the  Rector  of  the  church  of  Halber- 
ton aforefaid  due  only  excepted)  did  afTume,  and  then  and 
there  faithfully  promiled,  that  he  the  faid  Humph.  16I.  of  law- 
ful money  of  Engl,  to  the  aforef.  John  in  the  fcaft  of  St.  John 
the  Baptift,  then  next  following,  would  well  and  truly  con- 
tent and  pay  :  yet  the  faid  Humph,  his  aflumption  and  promife 
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ftforefaid  little  r^rding»  but  endeavouring  and  intending  the 
faid  John  of  theaforefaid  i6L  in  that  part  fubtiUj  and  craftily 
Co  deceiYC  and  defraud,  the  faid  i6 1.  to  the  faid  John,  accord-* 
ing  to  his  afitiming'and  promife,  hath  not  yet  paid,  nor  any 
vray  for  the  (ame  contented  him,  although  the  faid  Humph, 
thereunto  afterwards,  that  is  to  fay,  on  the  lad  day  of  Sept. 
in  the  37th  year  of  the  reign  of  the  faid  lady  the  now  Q^  aforcC 
at  Halberton  aforefaid»  by  the  faid  John  was  oftentimes  there* 
unto  required,  but  the  fame  to  pay  him,  or  any  way  to  con- 
tent him,  hath  altogether  refufed,  and  doth  yetTcfufe;  where- 
upon the  faid  John  faith  he  is  injured,  and  hath  fuihined  da- 
mage to  the  vsdue  of  40I.  and  thereof  he  bringeth  fuit,  &c. 
And  now  at  this  day,  that  is  to  fay,  Friday  next  after  8  days 
of  St.  Hilary,  in  the  fame  term,  until  which  day  aforeiaid 
the  faid  Humph,  had  licence  to  imparl  to  the  bill  afotefaid  and 
then  to  anfwer,  &c.  before  the  lady  the  <X  at  Wcftm.  comcth 
as  well  the  faid  John  by  his  attorney  atoirefaid,  as  the  (aid 
Humph,  by  John  HalftaflP,  his  attorney  ;  and  Ke  the  faid 
Humph,  doth  defend  the  force  and  injury  when,  &c.    and 
faith,  that  he  did  not  take  upcto  himfclf  in  manner  and  form, 
as  the  faid  John  Slade  bath  complained  againft  him  ;  and  upon 
this  he  putteth  himfclf  upon  the  country  ;   and  the  faid   T. 
Slade  like  wife,  &c.    Therefore  let  a  jury  come  before  the  faid 
lady  the  Q^at  Weftm.  on  Thurfday  next  after  eight  days  of 
the  Purification  of  the  blefled  Mary,  &c  and  who  neithcj-,  &c. 
tatecognize,  &c.  and  becaufe  as  well,  &c.    The  fan>eday  is 
given  to  the  parties  aforefaid  there,  &c.    Afterwards  procefs 
was  continued  between  the  parties  aforefaid  of  the  plea  aforef. 
by  the  jury  thereof  being  rcfpited  between  them  before  the 
lady  the  Q;  at  Wcftm.  until  Wedncfday  next  after   15  days 
et  ÊaHer  then  next  following,  unlefs  the  Juftices  of  the  lady 
the  Q:  ai&gned  to  take  aflizes,  firil  upon  Monday  the  ad  week 
of  Lent,  at  the  caflle  at  £xeter,  in  the  county  aforefaid  by  the 
form  of  the  flat  &c.  (hall  come,  for  default  of  jurors,  &c.   At 
which  Wcdnefday  before  the  lady  the  Q^at  Wcftm.  aforefaid 
eame  the  parties  aforefaid  by  their  attorn  ies  aforefaid..  And  the 
beforefaid  Juftices  of  aflizes,  before  whom,  &c.  fen  there  their 
record  before  them  had  in  thefe  words,  ff.     Afterwards  at  the 
day  and  place  within  mectioned,  before  Thomas  Walmciley 
one  of  the  Juftices  of  the  (^of  the  Bench,  and  Edw.  Fenner, 
one  of  the  Juftices  of  the  faid  lady  the  Q.  aftigned  to  hold  pleas 
before  the  Q^herfclf,  Juftices  of  the  faid  lady  the  Q^  affigned 
to  take  aflizes  in  the  county  aforefaid,  by  form  of  the  ftat.  &c. 
come  as  well  the  within  named  J.  Slade,  by  T.  Clayton  his  at* 
torney,  as  the  within  written  Humph.  Morley,  by  Henry  Col- 
lier his  attorney  and  the  jurors  fworn,  whereof  mention  is 
within  made  likewife,  being  called,  caoie,  who  to  fay  the  truth 
of  the  matter  within  contained,  being  chofen,  tried  and  fworn  ; 
fay  upon  their  oath,  that  the  faid   Humph.  Morley  did  buy 
of  the  faid  J.  Slade  the  within  written  wheat  and  rye,  ia 
ears,  tipon  the  within  written  clofe  (as  is  &id  before)  grow- 
ing  being,  for  16I.  of  good  and  lawful  money  of  England, 
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to  be  paid  to  the  faid  J.Slade  in  the  Feaft  of  St.  John  the  Bap* 
tift,  then  next  following»  as  in  the  declaration  within  written 
is  within  fpecified  :  and  further  the  faid  jurors  Êiy^  upon  their 
oath  afbref.  that  betwixt  the  fald  J.  Slade,  and  the  faid  Humph* 
Morley,  there  was  no  promife  or  taking  upon  him,  befides 
the  bargain  aforef.  But  whether  upon  the  whole  matter  a- 
foref.  by  the  faid  jurors  in  form  aforef.  found,  the  faid  Humph. 
Morley  did  take  upon  him  in  manner  and  form,  as  in  the  de- 
claration within  written,  within  fpecified,  or  no>  the  faid  ju- 
rors are  altogether  ignorant,  and  thereof  they  aik  the  advice 
and  conGderation  of  the  court  here,  &c.  and  if  upon  the 
M^hole  matter  aforef.  by  the  faid  jurors  in  form  -aforef.  found, 
ic  ihall  feem  to  the  Juftices  of  the  court  here,  that  the  faid 
Humph.  Morley  did  take  upon  himin  manner  and  form,  jn 
the  declaration  within  fpecified,  then  the  faid  jurors  iày  upon 
their  oath  aforef.  that  the  aforef.  Humph.  Morley  did  take  up- 
on him  in  tnanner  and  form  as  the  aforef.  J*  Slade  within  a- 
gainft  him  complaineth  i  and  then  they  do  aiTefs  the  damages 
of  the  faid  J.  Slade»  by  occafion  of  not  performance  of  his  pro- 
mife, and  taking  upon  him  within  written,  befides  his  charges 
and  his  coAs  in  the  fuit  aforef.  by  him  expended  to  i61.  And 
for  thofe  charges  and  cofts  to  20s.  And  if  upon  the  whole 
mactcçby  the  laid  jurors,  in  form  aforef.  found,  it  fliall  feem 
to  the  faid  Jufl  ices  and  court  here,  that  the  faid  Humph.  Mor- 
ley did  not  take  upon  him  in  manner  ancj  form  in  the  déclarât, 
within  fpecified,  then  the  faid  jurors  fay  upon  their  oath,  that 
the  faid  Humph,  did  not  take  upon  him  in  manner  and  form 
as  the  faid  Humph,  hath  within  alledged  :  and  becaufe  the 
court  of  the  lady  the  (^hereof  giving  their  judgment  of  and 
upon  the  premifes  are  not  yet  advifed,  day  is  given  to  the  par- 
ties aforef.  in  ftate  as  now  it  is, before  the  lady  theQ^atWeftm» 
.until  Monday  next  after  15  days  of  the  .Holy  Trinity  to  hear 
their  judgment  of  and  upon  the  premif.  becaufe  the  court  of 
the  lady  the  Q^  here  thereof  are  not  yet,  &c.  And  fo  from  term 
to  term,  until  Saturday  next  after  eight  days  of  St»  Michael,  to 
hear  their  judgment  of  and  upon  the  prem.  becaufe  the -court 
of  the  ladv  the  Q.  here  are  not  yet,  &c  At  which  day  before 
the  lady  the  Q^  at  Weftm.  aforef.  came  the  parties  aforef.  in 
their  proper  perfons:  upon  which  all  and  fingubrthe  premiiies 
being  fecn  by  the  court  of  the  lady  the  Q.  and  fully  under* 
flood,  and  mature  délibérât,  being  thereupon  had,  for  that  it 
feemcth.to  the  court  of  the  laid  lady  the  now  Q.  here,  that  the 
faid  Humph,  did  take  upon  him  in  manner  andform  in  the  dé- 
clarât, aforef*  above  fpecified  :  it  is  confidered,  tha(  the  aforef. 
J.  Slade  do  recover  againft  the  faid  Humph.  Mgrley  bisda^ 
mages  and  cofts  aforef.  oy  the  jurors  aforef.  in  form  zfoteL  af- 
feiTed,  as  alfo  9.I  for  his  charges  and  cofls  aforef.  to  theiaid 
J.  Slade,'by  the  court  of  the  faid  lady  the  Q.  here  by  hisaflent 
of  incrcafe  adjudged,  which  damages  in  the  whole  do  amount 
to  26L    And  the  faid  Humph.  Morley  in  mercy,  &c. 
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Trin.  44  Eliz. 
In  the  King's  Bench. 


TfU.  ÎP.S.  c.  TOHN  SLADE  brought  an  a£lion  on  the  cafe  m  tbç 
Moor  433,  667.  J  King's  Bench  againft  Humfrcy  Morley»  (which  plea  be- 
gan Hil.  38  Eliz.  Rot.  305.)  and  declared^  that  whereas  the 
plaintiff,  lo  Nov.  36  Eliz,  was  poflcflcd  of  a  clofc  of  land  in 
Halberton  in  the  county  of  Devon  called  Rack  Park,  contain- 
ing by  eftimation  eight  acres  for  the  term  of  divers  years  then 
2^nd  yet  to  come,  and  being  fo  pofleiTed,  the  plain ti OF  the  faid 
loth  day  of  Nov.  the  faid  clofe  had  fowed  with  wheat  and  rye, 
which  wheat  and  rye,  8  MjH^  37  Eliz.  were  gro\rti  into 
blades,  the  defendant,  in  confideration  that  the  plaintiff,  at 
the  fpecial  inflance  and  reqqefl  of  the  faid  Humphrey,  had  bar- 
gained  and  fold  to  him  the  faid  blades  of  wheat'and  rye  grow^ 
ing  upon  the  faid  clofe  (the  tithes  due  to  the  Re^or,  &c. 
excepted)  affumed  and  promifed  the  plaintiff  to  pay  him  >6L 
at  the  feaft  of  St.  John  the  Baptift  then  to  come  :  and  for 
non-payment  thereof  at  the  faid  feaft  of  St.  John  Baptift,  the 
plaintiff  brought  the  faid  aâion:  the  defendant  pleaded 
/Ion  ûjfumpjit  modo  13,  forma  \  and  on  the  trial  of  this  iffue 
the  jurors  gave  a  fpecial  verdîô,  fc.  that  the  defendant 
bought  of  the  plaintiff  the  wheat  and  rye  in  blades  growing 
upon  the  faid  clofe  as  is  aforeiaid,  front  in  the  faid  declara- 
tion is  alledged,  and  further  found,  that  between  the  plain- 
tiff  and  the  defendant  there  was  no  other  promife  or  af^ 
fumption  but  only  the  faid  bargain  :  and  againft  the  main- 
tenance of  this  aâion  divers  objeûions  were  made  by  John 
Doddridge  of  counfel  with  the  defendant,  i.  That  the  plain- 
tiff upon  this  bargain  might  have  ordinary  remedy  by 
aâion  of  debt,  which  is  an  aâion  formed  in  the  Regifter, 
,  and  therefore  he  (hould  not  have  an  aûion  on  the  cafe, 
which  is  an  extraordinary  a£Uon,  and  not  limited  within  any 
^**^*  *5*  certain  form  in  the  Regifter  ;  for  kW  ajfat  remedium  ordha^ 

rium^  ibi  decurritur  ai  ixtraordinariuntj  iff  nunquam  dicurritur 
ad  ixtraordinarium  ubt  valit  ordinarium»  as  appears  by  all 
our  books;  Ei  nullus  debet  agere  aSlionem  de  dolo^  ubi  a» 
lid  a^io/ubifi.    .The  fécond  obje£Uon  was,  that  the  mainte- 
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nancp  pf  this  aftîon  takes  away  the  défendantes  benefit  of  (a)  W  Co.  Lit. 
wager  of  law,'  and  fo  bereaves  him  of  the  benefit  which  the  *95'*« 
law  gives  him,  which  is  his  birthright.     For  peradyenture  the 
defendant  has  paid  or  fatisiied  the  plaintiff  in  private  betwixt 
them,  of  which  payment  or  fatisfa£lion  he  has  no  witncfs, 
and  therefore  it  would  be  mifchievous  if  hç  (hould  not  wage 
his  law  in  fuch  cafe.    And  that  was  the  reafon  (as  it  was  faid) 
that  debts  by  fimple  contrat  (hall  not  be  (^)  forfeited  to  the  (^)  Poiiea  95.  a. 
King  by  outlawry  or  attainder,  bccaufe  then  by  the  King's  ^^\^^J^'  "^* 
prerogative  the  {ubjeft  would  be  oufted  of  his  wager  of  law,  cr.  £1.203! 
which  is  his  birthright,  as  it  is  held  in  40  £•  3.  5.  a.  50  AfT.  5751  S51. 
!•  16  E.  4.  4.  b.  &  9  Eliz.  Dyer  262.  and  if  the  King  (hall  l^^^^'^^J' 
lofethc  forfeiture  and*  the  debt  in  fuch  cafe,  and  the  dclxor  by  j^g"»  D^.iGi. 
judgment  of  the  law  ftiall  be  rather  difcharged  of  his  debt,  pi.  31.  Cr.  Car/ 
before  he  (ball  be  deprived  of  the  benefit  which   the  law  ^^7- 2  v«»t. 
gives  him  for  his  difcharge,  although  in  truth  the  debt  was  wcnt.  2*3.  '* 
due  and  payable  ;  a  fortiori  in  the  cafe  at  bar,  the  defendant  Noy  155,  176. 
fliall  not  be  charged  in  an  aélion  in  which  he  fliall  be  oufled  '  ^^^  ^4- 
of  his  law,  when  he  may  c|iarge   him   in  an    aâion,    in 
which  he  may  have  the  benefit  of  it:  and  as  to  thefe  objec- 
tions, the  courts  of  King's  Bench  and  Common  Pleas  were 
ilivided  ;  for  the  Juftices  of  the  King's  Bench  held,  that  the 
aâion    (notwithflanding  fuch  objedlions)  was  maintainable, 
and  the  court  of  Common  Pleas  held  the  contrary.    And  for 
the  honour  of  the  law,  and  for  ^hc  quiet  of  the  fubjcft  in  the 
appeafing  of  fuch  diverfity  of  opinions  (^utanilin  lege  in^ 
toUrabilius  tft  iandem  rem  diver  fo  jure  cenferi)  the  cafe    was 
openly  argued  before  all  the  Jiiftices  of  England,  and  Barons 
of  the  Exchequer,  y^.  Sir  John  Popham,  Knt.C.  J.  of  England,    , 
Sir  Edra.  Anderfon,  Knt.  C.  J.  of  the  Common  Pleas,  Sir  W. 
Periam}Ch.  Baron  of  the  Excheq.  Clark,  Gawdy,  Walmefley, 
Fenner,  King(mill,  Savil,  Warburton,  and  Yelverton,  in  the 
Exchequer  Chamber,  by  the  Queen's  Attorney- General  for 
the  plaintiff,  and  by  John  Dodderidge  for  the  def.  and  at  an- 
other time  the  cafe  was  argued  at  Serjeant's  Inn,  before  all  the 
faid  Juftices  and  Barons,  by  the  Attorney- General  for  the  pi. 
and  by  Fran.  Bacon  for  the  def.  and  after  many  conferencçs 
between  the  Juftices^dnd  Barons,    it  was*  refolved,  that  the 
aâion  was  maintainable,  and  that  the  pi.  (hould  have  judg- 
ment.   And  in  this  cafe  thefe  points  were  refolved  :  i.  That  •  t  Saitr.  <). 
akho'  an  aflion  of  debt  lies  upon  the  contrad,  yet  the  bar-  t  5C0. 88. 
pinor  may  have  an  aâion  on  the  cafe,  *  or  an  aftion  of  debt  ^f^^f ''7*' 
at  his  cleûion  t,  and  that  for  three  reafons  orçaufes;  i.  In  uoJl'i^^ij. 
rcipeft  of  infinite  precedents  (which  George  Kemp,  Efq.  Se*  Vaugb.  lox. 
condary  of  the  Prothonotaries  of  the  King's  Bench  (hewed  *  Roll.  Rep. 
me)  as  well  in  the  court  of  Common  Pleas  as  in  the  court  3^Bimr?237. 
of  King's  Bench,  in  the  reigns  of  King  H.  6.  E.  4.  H.  7.  &  Cr.  Car.  ^17, 
H.  8.  by  which  it  appears,  that  the   plaintiffs  declared  that  54o.  ^J,^^-^^+* 
the  defendants,  in  confideration  of  a  fale  to  them  of  certain  ?6t!Dyer2i.*^' 
eoodsi   promifed  to  pay  fo  much  money,   &Ct  in  which  pi.  T15.  a  Std. 

^  cafes  J!:?9'.  Noy  5,. 
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cafes  the  plalniifls  had  judgment.  To  which  precedents  and 
judgments  being  of  fo  great  number,  in  fo  many  fucceflions 
of  ages,  and  in  the  feveral  times  of  fomany  révérend  Judges» 
the  J uflices  in  this  cafe  gave  great  regard  j  and  fo  the  Jus- 
tices in  ancient  times,  and  from  time  to  time  did,  as  well 
in  matters  of  form  as  in  deciding  of  doubts  and  aueftions 
as  well,  at  the  common  law,  as  in  conftruftion  of^  aSs  of 
parliament,  and  therefore  in  1 1  E  2.  For medon  32.  it  is  held^ 
that  the  ancient  forms  and  manner  of  precedents  are  to  be 
maintained  and  obferved  -/and  in  34  AfT  7.  that  which  has  not 
been  according  to  ufage  (ball  not  be  permitted,  and  in  2  E.  ^. 

29.  the  ancient  form  and  order  is  to  oe  obferved.   In  30  H.  o. 

30,  the  opin.  oiPrifif  &  tot*  cur*  was,  that  in  a  wjit  of  mefne 
the  pi.  ought  to  furmife  the  tenure  between  the  lord  para^ 
mount  and  the  mefne,  as  well  as  between  the  mefne  and  the 
tenant,  and  (hew  'the  divers  reafons  and  caufes  of  their 
opinions,  but  when  the  Juftices  were  informed  by  the  Protho- 
notaries,  that  the  book  called  Les  TaieSy  contained  the  form 
that  had  always  in  fuch  cafes  been  ufcd,  the  book  faith,  that 
the  Judices  refolved  that  they  would  not  change  the  ufage^ 
notwithfianding  their  opinion  was  to  the  contrary,  and  ac- 
cording to  the  precedent  they  awarded  the  count  good,  4.  F.  4, 
44.  In  a  writ  of  error  brought  by  John  Paflon,  to  reverfc  an 
outlawry  againft  him,  he  did  not  fuimife  in  the  writ  at 
whofe  fuit  be  was  outkwed,  and  all  the  Judices  faid  it  W2S  a 
ftrange  writ,  and  no  certainty  fuppo&d  ihcieby  -,  for  by  the 
writ  it  did  not  appear  whether  he  was  outlawed  at  the  fuit 
of  the  party  or  at  the  King*sfuit,  or  in  what  fuit,  or  for  what 
thing,  and  it  might  be  that  he  was  outlawed  for  felony,  debt, 
trefpafs,  account  or  fine  to  the  King,  but  when  the  coui t  was 
informed  that  the  ancient  form  was  fuch,  then  they  changed 
their  opinion  and  awarded  the  writ  good,  and  refolved^  that 
common  courfe  makes  a  law,  altho'now  as  it  was  there  faid, 
perhaps  reafon  willeth  the  contrary  ^  but  there  the  Jufl ices 
faid,  we  cannot  change  the  law  now,  for  that  would  be  incon- 
venient, and  therewith  agrees  Long  5.  E.  jl.  i.  where  it  is  faid, 
that  the  courfe  of  a  court  makes  a  law  :  ridi  Mich.  2&  3  P. 
&  M.  120.  The-ftat.  of  W.  2.  cap.  12.  ^odjujiu^  cêfcm 
quit*  format*  trif  ûùpellum  Ctf  ttrminat*  (hall  enquire  of  da- 
mages where  the  deh  is  acquitted,  yet  piecedents  expound  the 
law  againft  the  exprefs  Jetter,  fe.  that  Jufticeé  of  Niji  Prius 
(before  whom  the  appeal  was  not  began)  Dull  do  it,  and  many 
others  to  this  effeâ  are  in  our  books  ;  but  forafmuch  as  prece- 
dents are  not  always  allowable,  for  in  our  books  ^he  Judges 
rcjeâ  fome  precedents,  fee  a  notable  cafe  in  Long  5  £.4. 1  io« 
for  certain  rules  and  differences  in  this  matter  there  it  is 
agreed,  that  where  a  queftion  was  of  a  retocn  of  an  aŒfe,  and 
2  or  3  preced.  were  (hewed,  which  agreed  with  the  faid  leto/n, 
and  the  Jnftices  faid,  that  2  or  3  retorns  or  precedents  do  not 
make  a  law,  nor  a  cuftom,  efpecially  when  there  are  heie 
in  court  forty  and  more  precedents  to  the  contrary  ;  but  if 
there  was  no  precedent  to  the  contrary,  it  was  another  mat- 


teft  unlefs  the -court  adjudge  ît  againft  reafon,  and  then  it 
ihall  be  amended,  for  perhaps  the  (tf)  precedents  paffed  with-  W  *  Co.  61.  h. 
out  (b)  chalFenge  of  the  party,  or  debate  of  the  Juftices,  as  then  ?  ^-^  5*-  *>• 
(as  It  IS  there  recited)  of  late  it  was  m  a  writ  of  error  to  reverie  1  And.  49. 
tn  outlawry  in  the  county  of  Lancafter,  and  the  error  was  be-  t  Jooes  424. 
caufe  the  Sheriff  retomed,  that  ad  com'  LancajH^  tent*  ibid\  J*°|*"-  4^9- 
£sfr.  where  it  (hould  be,  adcàtri  Laruuftria  tenf  4ipudLamafti^^  (^Wînîh!  85*  ^ 
or  other  certain  place  to  which  this  word  ibid*  (hould  have  re»  x  Roil.  Rep.  75. 
lation,  and  although  there  were  (hewed  100 precedents  accord*  J^^|^^*^*^  "^ 
îng  to  the  faid  retorn,  yet  the  outlawry  was  rcvcrfed  j  fo  that     *'  •  ^  * 
in  divers  cafes  precedents  do  not  make  a  law;  and  therefore 
it  was  faid  by  the  Juftices  to  the  parties»  that  he  who  would 
have  advantage  of  precedents,  ought  to  fearch  for  them  at  his 
peril»  and  for  his  fpeed,  for  the  court  would  not  fearch  for 
them  }  for  if  none,  or  no  ufual  precedents  are  (hewn,  the  court 
ought  to  adjudge  according  to  law  and  reafon  :  out  of  which 
book,  X.  It  is  to  be  obferved,  that  two  or  three,  or  fuch  fmall 
number  of  precedents,  do  notmake  a  law  againft  the  generality 
of  precedents  in  fuch  cafe.    2.  That  the  retorn  of  Sheriffs  oc 
entries  of  clerks  without  challenge  of  the  party,  or  coniider- 
ation  of  the  court,  being  againft  common  law  and  reafon»  are 
not  allowable  :  but  when  the  precedents  are  {c)  judicial,  fc.  i').^'*  ^t-  75- 
tirhere  the  Juftices,  by  divers  fucccflSon  of  ages,  have  given  hÎtS**  8  ^*î?* 
judgment  in  aâions  there  brought,  it  (hall  be  intended  that  14*.  * 
fomeofthe  counfel  with  the  defendant,  or  fome  of  the  Juftices 
before  whom  the  a£lion  was  tried,  and  the  i-ecord  read,  Avould 
have  excepted  againft  it,  if  in  their  judgment  the  aQion  was 
not  maintainable,  but  in  cafe  of  return  of  an  outlawry,  or  en- 
tries of  clerks,  the  records  pafs  in  filence,  and  without  excep- 
tion of  the  parties,  and  therefore  are  not  fo  authentic  as  judg- 
ments upon  demurrers  or  vcrdifts,  and  therefore  in  fuch  cafes 
{d)  multitudo  errantlufn  non  parit  crrori  patrocinium,  if  fuch  re-  (A)  Cr.  Arg.  75, 
torns  or  entries  of  clerks    and  officers   are  clearly   in  the  H»fd.  9S. 
opinion  of'  the  Juftices  againft  law  and  reafon  :  fo  that  in 
the  cafe  at  bar  itjvas  refolved,  that  the  multitude  of  the  faid 
judicial    precedents    in  fo  many   fucceflious  of  ages,  well 
prove  that  in   the  cafe  at  bar  the  aâion  was  maintainable. 
The  fécond  caufe  of  their  refolution  was  divers  judgments 
fknd  cafes  re(oived  in   our  books  where   fuch  a£tion  on   the 
cafe  on  AfT.   has    been  maintainable,  when  the  party  might 
have  had  an  action  of  debt,  21  H.  6.  55.  b.   12  E.  4.  13* 
13  H.  7.  26.  20  H.  7.  4.  b.  &  20  H.  7,  8.  b.  which  cafe  Was 
adjudged  as  Fitz  James  cites  it,  22  H.  8.  Dyer  22.  b.  27  H. 
8.  24  &  25.  in  Tatam*s  cafe,  Norwood  and  Read's  caip  ad- 
judged Plowd.  Com,  180.    3.  It  was  refolved,  that  every  con^ 
traà  (^)  executory  imports  in   itfelf  an  ajjumffity  for  when  (t)  Yeir.  lo. 
one  agrees  to  pay  money,  or  to  deliver  any  thing,  thereby  ***-'  *^^' 
he  aflumes  or  promifes  to  pay,  or  deliver  it,  and  therefore 
when  one  fells  any  goods  to  another,  and  agrees  to  deliver  • 
them  at  a    day  to  comci  and  the  other   in   confideration 

thereof 
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thereof  agrees  to  pay  fo  much  money  at  fuch  a  day^  in  that 
cafe  both  parties  may  have  an  aâlon  of  debt»  or  an  aâion  on 
the  cafe  on  ajfutnpfit^  for  the  mutual  executory  agreement  of 
both  parties  imports  in  itfelf  reciprocal  aûions  upon  the  cafe» 
as  wel]  as  aéfions  of  debt,  and  therewith  agrees  the  Judgment 
in  Read  and  Norwood's  cafe,  PI.  Com.  128.  4.  It  was  re<» 
folvedy  that  the  plaintiff  in  this  aâion  on  the  cafe  on  ajfumffit 
(hould  not  recover  only  damages  for  the  fpecial  lofs  (if  any  be) 
which  he  had,  but  alfo  for  the  whole  debt,  fo  that  a  recovery 
•  Dca.  pL  67.  or  bar  in  this  aâion  would  be  a  good  *  bar  in  an  aâion  of  debt 
brought  upon  the  fame  contraâ  ;  fo  via  verfnj  a  recovery  or 
bar  in  an  aâion  of  debt,  i»  a  ^ood  bar  in  an  aâion  on  the 
cafe  on  ajfumpfit.  Vidt  12  E.  4.  13;  a.  2  R.  3.  14.  (32)  33 
H.  8.  ASiion  furli  cafi,  Br.  105.  5.  In  fome  cafes  it  would 
be  mifchievous  if  an  aâion  of  debt  (hould  be  only  brought» 
and  not  an  aâion  on  the  cafe»  as  in  the  cafe  iV#r  Redman  and 
Peck,  2  &  3  Ph.  &  Mar.  Dyer  113.  they  bargained  together, 
that  for  a  certain  conGderation  Redman  Ihould  deliver  to  Peck 
20  quarters  of  barley  yearly  during  his  life,  and  for  non-de- 
livery in  one  year,  it  is  adjudged  that  an  aâion  well  lies,  for 
otherwife  it  would  be  milchievous  to  Peck,  for  if  he  (hould 
be  driven  to  his  aâion  of  debt,  then  he  himfelf  could  never 
have  it,  but  his  executors  or  adminiftrators,  for  debt  doth  not 
lie  in  fuch  cafe,  till  all  the  days  are  incurred,  and  that  would 
be  contrary  to  the  bargain  and  intent  of  the  parties,  for  Peck 
provides  it  yearly  for  his  neqeiTary  ufe  :  fo  5  Mar.  Br.  J&ion 
W  3  ^°*  b**  **  J^^  ^  ^  '^^*  *^^^  *^  ^  '""*  **  given  in  marriage  to  be  paid 
|co!i53.t.'  *^  feveral  days,  an  aâion  upon  the  cafe  lies  for  non-payment 
JO  Co.  iz8.  \.  at  the  firft  day,  but  no  aâion  of  debt  lies  in  fuch  cafe  {a)  till 
%^nmîi\,^%fi'i,  all  the  days  arc  paft.    Alfo  it  is  good  in  thcfe  days  in  as  many 

ftû».  b!"  *^  *  ^'^  ^*  "*^y  ^  ^^"^  ^^  ^^^  ^*^»  *^  ®**ft  ^^^  defendant  of 
F.  N.  B.  130,  his  law,  and  to  try  it  by  the  country,  for  otherwife  it  would 
Y  îs^^'îi^  be  occafion  of  much  perjury.  6.  It  was  faid,  that  an  aâion 
l^\i^\\^  ^^  *^  ^^^  °"  ^B^^fi^  i«  2^8  well  a  formed  aâion,  and  con- 
loyi  los',  131.  tained  in  the  repfter,  as  an  aâion  of  debt,  foighere  is  its  form  : 
*^  lL^^*^"'  ^^^  *'  appears  in  divers  other  cafes  in  the  Rcgifter,  that  an 
OwcD4o'!*BÎ*nl.  ^^^^^  ^"  the  cafe  will  lie,  although  the  plaintiff  may  have 
in  Aih.  pi.  10.  'another  formed  aâion  in  the  Regifter,  F.  N.  B.  94.  g.  &Re- 
o.Benl.  3.  pi.8.  gjfter  103.  b.  If  a  man  has  a  manor  within  any  honour,  and 
'  Bfoi/^i  '  ^^  *  leet  within  his  manor  of  his  tenants,  if  he  or  his  tenants 
Kelw.  108, 109.  are  didrained  by  the  lord  of  the  honour,  to  come  to  the  leet  of 
Cro.  EL  118,  the  honour,  he  who  is  fo  difhained  may  have  a  general  writ 
cll'jac  ct?*  of  trefpafs,  or  a  fpecial  writ  upon  his  cafe:  fo  if  any  officer 
Cro.  Car.  421.  takcs  loll  of  him  who  ought  to  be  quit  of  toll,  he  Ihall  have  a 
>  Joii.  ai,  601.  general  writ  of  trefpafs,  or  an  aâion  upon  his  cafe,  as  ap* 
ÎroII  R?;*47:  P«»"  l>y  ^"2-  î^-  94-  And  if  a  Prior  or  other  prelate,  is 
Br.  Aaio»  fur  '  riding  in  his  journey,  and  one  diftrains  his  horfe  upon  which 

le  Cafe  108.  in  \^^ 

fine.  2Sand.337« 
I^tch.  2  J  6* 
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1ie  is  riding  when  he  may  didrain  other  goods,  he  may  have  a 
general  aâ.ion  of  trefpafs,  or  an  aâion  upon  his  cafe,  as  appears 
in  the  Regiaer,  100.  b.  &F.  N.B.93.H.     If  the  Sheriff  fuf- 
fers  one  in  execution  upon  a  (latute  merchant  to  efcape,  the 
conufee  may  have  an  a£lion  of  debt,  (o)  or  an  aâion  on  the  (a)  Cr.Car.  540. 
cafe,  as  appears  by  the  Regifter,  98.  b.  8c  F.  N.  B.  93.  B.  C. 
So  if  a  man  oufts  the  executors  of  his  lefiee  for  yçars  of  their 
term,  they  may  have  a  fpecial  writ  upon  their  cale,  as  appears 
F.  N.  B.  92.  G.  &  Regifter  97.  and  yet  they  may  have  Ejfc- 
tiontfirma^  or  trefpafs.     And  therefore  it  was  concluded,  that 
in  all  cafes  when  the  Regifter  has  two  writs  for  one  and  the 
fame  cafe,  it  is  in  the  party's  eleâion  to  take  either.     But  the 
Regifter  has  (b)  two  feveral  a£lions>  fc.  aâion  upon  the  cafe  {b)  Dyer  tx .  pL 
upon  affumpfiu  and  alfo  an  aâion  of  debt,  and  therefore  the  '^5- 
party  may  eleâ  either.     And  as  to  the  objeâion  which  has 
been  made,  that  it  would  be  mifchievous  to  the  def.  that  he 
(hould  not  (c)  wage  his  law,  forafmuch  as  he  might  pay  it  in  (0  Co.  Lit.  195. 
fecret  :  to  that  it  was  anfwered,  that  it  Ihould  be  accounted  *•  9  Co.  SS.  b. 
his  folly  that  he  did  not  take  fufficient  witnefles  with  him  to 
prove  the  payment  he  made  ;  but  the  mifchief  would  be  rather 
on  the  other  party,  for  now  experience  proves  that  mens  con- 
fciencesgiow  fo  large  that  the  refpeâ  of  their  private  ad  van- 
uge  rather  induces  men  (and  chiefly  thofe  who  have  declining 
elbtes)  to  perjury";  for  Juran  in  propria  caufa  (as  one  faith) 
ijl  fapinunutê  hoc  ftcuU  pngcipitium  diahoU  aa  detrudendas  mift'- 
rorum  animai  ad  inftrnum  :  and  therefore  in  debt,  or  other 
aâion  where  wager  of  law  is  admitted  by  the  law,  the  Judges 
without  good  admonition  and  due  examination  of  the  party 
do  not  admit  him  to  it.    And  as  to  the  cafe  which  was  cited, 
that  debts  or  duties  due  by  fingle  contraâ  where  the  party 
may  wage  his  law,  (hall  not  ht  (d)  forfeited  by  outlawry,  (à)  iVeot.  i8t. 
becaufe  the  debtor  will  be  thereby  oufted  of  his  law  :   to  Moorio4, 106. 
that  it  was  anfwered  by  the  Attorney  General  that  in  fuch  ^f,*^*R2u.*25l 
cafe,  by  the  law,   debts  or  duties  (hall  be  forfeited  to  the  Cr.'  El.  575» 
King,  and  fo  are  the  better  opinions  of  the  books,  fc.  3  E.  3.  S5i»ao3. 
Coronc  343.  19  E.  2.  Avowry  223.    If  the  tenant  of  a  Prior  sumf^côrl'^' 
alien  is  amerced  for  default  of  fuit    to  the  court-baron,  iss.  •.Dy.'s6x. 
the  King  feifes  the  pofleflionsof  the  Prior  alien,  he  (hall  have  pl*  31*  Hani, 
this  debt  due  for  the  amercement  ;  yet  in  an  aâion  of  debt  "JJ;^*"'" 
brought  for  it  by  the  prior  alien,  he  (hall  have  his  [t)  law,*  Noy  155, 176.' 
as  it  was  adjudged  6  E.  6.  in  Serjeant  Bendloe*s  Reports,  i  Le»o*  64- 
28  E.  3.  92.  in  Accompt,  &  Stamh  Pleas  of  the  Crown  188.  ^^!^^l\^'^^ 
and  infinite  precedents  in  all  ages  in  the  Exchequer,  which  ,  Lcon!io3*»o4. 
I  have  feen,   approve  it,  and  fo   it  was  now  lately  refolv* 
ed  in  the  Exchequer,  and  fo  it  was  held    In   this  cafe  by 
Popham,  Anderfon,  and  divers  other  Juflices  with  whom  I 
bave  conferred   againft  the  fudden  opinions  in  49  E.  3.  5* 
50  Aff.  i^  16  S  4.  4.  &  9  Eliz.  26a.  (/)  and  fo  you  have  r/^Dyer  aSs. 

a  doubt  P*'  3«- 
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a  doubt  in  our  books  well  refolvccL     Et  nota  reader,  în  every 
W  9  Co.  8S.  a.  /^\  ^yQ  minus  in  the  Exchequer  brought  by  the  King's  debtor 

Co.  Lit.   IOC.  t.    ^    '  r^tv  *i_«-jtj^*«  ^         r  \  °n  1 

Br.  Uy'ioz.       ag:iinlt  one  who  is  indebted  to  him  on  a  umpie  contradt^  the 
Godb.  191.         defendant  ihall  not  have  bis  law,  for  the  benefit  of  the  Kin^, 
3»  ^-  ^'  *4'  »•    as  appears  in  8  H.  5.  Ley  66.  ao  E.  3.  Ley  42.   10  H.  7.  6. 
and  yet  there  the  King  is  not  party,  a  fortiori  when  fuch  debt 
or  duty  is  forfeited  to  the  King,  and  tne  King  is  the  fole  and 
immediate  party:  //  nota  reader»  this  refolution  as  to  this 
point,  agrees  with  the  judicial  law  of  God»  upon  which  onr 
law  is  in  this  point  grounded,  for  it  appears  by  the  aid  chap* 
ter  of  Exodus,  ver.  7.    Si  quis  comnundaverit  ûmia  peiuniam^ 
i^£,  i^  vtr.   to.  Si  quis  eommindavgrit  proximo  fuo  afinum^  bo^ 
cii.^l\^^oi  ^*  *''*'''  «Vflif,  fcf  omm  jumtntum  ad  mflodiam^  i^  nrntuumfuer^^ 
343f  344>  34S»!  out  àihiUtaîtm  ûut  cQptum  ah  boftibus^  nuUufqut  hoc  vident^  jats 
«•  jurandum  erit  in  mfdio  quod  non  ixtmdirit  manym  ad  rem  proximi 

fui^  fufcipiitque  Dominus  juramtntum  &f  ille  redden  n^n  cogetur  ; 
by  which  it  appears  that  it  is  in  the  eleâion  of  the  plaintttf', 
either  to  charge  the  defendant  by  witneiTes  if  he  will»  and  to 
ouft  him  of  his  law,  or  to  refer  it  to  the  defendant's  oath  ; 
for  the  text  fitith,  nmllufque  hoc  viderit^  fc.  if  there  be  no  wit- 
nefles,  (b  by  our  law  in  the  fame  cafe  put  in  the  text,  the 
owner  has  ele&ion  either  to  bring  an  aâion  on  the  cafe  in 
which  the  defendant  cannot  wage  his  law,  or  an  aétion  of  DetL 
nue  in  which  he  may,  et  jusjurandum  in  hoc  cafu  eft  finit  ;  for  the 
plaintiff  is  bound  thereby,  and  it  is  the  end  of  the  controvcrfy, 
j\nd  I  am  furprifed  that  in  thefe  days  fo  little  confideratîon  is 
made  of  an  oath,  as  I  daily  obfervc  ;  Cumjurare  per  Deum 
oaf  us.  religioms  Jit^  quo  Devs  tefiii  adhibetttr  tanquam  is  qui  fit 
omnium  rerum  maximus^  is^c.  Nota  reader»  for  witncflcs  or 
acquittance  (on  oach.) 
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I 

Adams  and  Lambert's  Cafe^ 

Hil.  4oElîz,  Rot*  7881 
Iq  the  King's  Bench. 

Bucks,  IT.  T>  E  it  remembered  that  bcrcloforej  that  is  to  fair»  Éjeûnaent, 

13  in  the  term  of  St.  Michael  latl  pad,  before  tiKS 
lady  the  C^at  Wedmin fier,  came  Theophilus  Adams»  Gem. 
by  John  Fovey  his  attorney,  and  brought  here  in  the  court  of 
the  faid  lady  «the  Q.  th«n  there,  his  certain  bill  againil  John 
I^ambert  in  the  cuflody  of  the  Marflial,  &c.  of  a  plea  of  trefpafs 
and  ejeâment  of  &rm>  and  there  are  pledges  of  profecuting  (to 
wit)  John  Doe,  and  Rich.  Roe,  which  faid  bill  followeih  in 
thefe  words,  fl*.  Bucks,  if.  Tbeo.  Adams,  Gent,  cçmplaineth 
of  John  Lambert  being  in  the  cuftody  of  the  Marfhai  of  the 
jVtar(halfea  of  the  lady  the  Qu^cen,  before  the  Queep  hcrfelf, 
for  that,  that  is  to  fay,  that  whereas  one  Rob.  Snelling,  Gent. 
andTho  Butler,  Gent,  on  the  23d  day  of  May,  in  the  36th 
yt^T  of  the  reign  of  the  lady  tliz.  the  now  Qjieen  of  England, 
at  the  town  of  Buckingham  in  the  county  aforefaid,  had  de-* 
mifed,  anH  to  farm  letten  to  the  faid  Theo*  1  meiluage  and  10 
acres  of  pafture,  with  the  appurtenances,  to  the  faid  meiTuage 
near  lying,  called  the  Conigree,  fituate»  lying,  and  being  in 
the  town  of  Buckingham  aforefaid,  in  the  county  aforefaid,  to 
have  to  the  faid  Tbeo.  and  his  afligns,  from  the  aforefaid  23d 
day  of  May,  in  the  36ih  year  aforefaid,  until  the  end  and 
term  of  ten  years  from  thence  neit  following,  and  fully  to 
be  complete  and  ended,  by  virtue  of  which  faid  demife  the  fame 
Tbeo.  afterwards»  that  is  to  fay,  on  the  i6{h  day  of  Aprils  in 
the  39th'  year  of  the  reign  of  the  faid  lady  the  now  Queen, 
entered  into  the  aforefaid  tenements  with  the  appurtenances, 
and  was  thereof  poflefled  until  the  aforefaid  J.  Lambert  after- 
ward, that  is  to  fay,  on  the  fame  i6th  day  of  April,  io  the  39th 
year  aforefaid,  «^ith  force  and  arms,  &c.  entered  into  the 
tenements  aforefaid  with  the  appurtenances  upon  the  pofTefnon 
of  the  faid  Theo.  thereof,  and  him  the  faid  Tbeo.  from  his 
farm  thereof,  hie  term  afortf.  not  yet  ended,  ejefled,  expelled, 
and  amoved,  and  from  his  polTeiTion  thereof  held  out,  and  yet 
holdethout,  and  other  wrongs  to  him  did  againft  the  peace  of 
the  faid  lady  the  now  Q.  to  the  damage  of  the  faid  Theo.  of 
20 1.  and  thereof  he  bringeih  fuit,  &c»  and  now  at  this  day»  that 
is  to  fay,  Monday  next  after  eight  days  of  St.  Mich,  in  this 
term  until  which  day  the  aforefaid  J.  Lambert  had  licence  to 
imparl  to  the  bill  aforef.  and  then  to  anfwcr,  &c.  before  the  lady 
the  Q^  at  Weftm.  come  as  well  the  aforefaid  Theo.  Adams,  by 
Vot.  II,  C  c  hi* 
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Vts  attorney  aforcfaîd,  as  the  faid  J.  Lambert,  fcy  J  H  arborn 
hiè  attorney,  and  the  fiiié  J.  Lambert  d^fendeth  the  force  and 
injury  when»  &c.  and  faith,  that  he  is  not  thereof  guilty,  and 
of  this  he  puiteth  himfelf  upon  the  country,  and  the  faid  Theo. 
likewifet  &c.  therefore  let  a  jury  thereof  come  before  the  lady 
the  Q^^t  Wcftm.  on  Monday  next  after  the  morrow  of  the 
Purification  of  the  Biefled  Mary,  by  whom,  &c.  and   who 
neither,  &c.  to  recognize,  &c.  becaufe  as  well,  &c.  the  fame 
day  i^  given  to  the  parties  aforefaid  there,  &c.   from  which 
day  the  jurors  aforef.  between  the  parties  aforefaid,  of  the  plea 
aforcf.  were  put  in  refpite  before  the  lady  the  Q^tt  Wcftm  |On- 
til  Monday  next  after  a  month  of  Eafter,  in  thc4ift  year  of  the 
faid  lady  the  now  Q^for  default  of  jurors,  &c.  at  which  day' 
before  the  faid  lady  the  Q^at  Weflminfter  afprefaid  come  the 
()arties  aforefaid  by  their  attornies  aforefaid  i  and  the  jurors 
of  the  fame  jury  being  called  come  likewife,  who  to  fay  the 
truth  of  the  premifes  being  chofen,  tried,  and  fworn,  fay  upon 
their  oath,  that  long  before  the  faid  time  of  the  trefpafs  and 
ejeâment  aforef.  that  is  to  fay  on  the  5th  day  of  the  month  of 
June  in  the  year  of  onr  Lord  1431,  and  in  the  9th  year  of 
the  reign  of  King  Hen.  6.  after  the  Conquefl,  one  J*  Barton 
the  elder  was  feifed  of  the  aforef.  meffuage,  and  of  fix  acres  of 
pafture,  parcel  of  the  aforef.  10  acres  of  paflure  in  the  declar. 
aforef.  fpecified,  in  which  it  is  fuppofed  the  trefp.  and  ejeâm. 
aforef.  to  be  done,  ainongfl  other  things,  in  bis  demefne  as 
of  fee^  and  being  fo  feifed  of  the  mefTuage  aforef  and  of  the 
faid  ÙX  acres  of  pafl.  with  the  appurt^  parcel»  &c.  enfeoffed  W. 
Bramptony  to  have  aiid  to  hold  to  him  and  his  heirs  to  the  be- 
hoof and  ufe  of  the  aforef.  J.  Barton  the  elder,  and  bis  heirs  : 
by  virtue  whereof,  the  aforef.  W.  Brampton  was  feifed  of  the 
meflaage  and  fix  acres  of  landy  parcel^  &c.  with  the  appurt. 
in  his  demefne  as  of  fee,  to  the  ufe  of  the  aforefafid  J.  Barton 
and  his  heirs,  and  the  aforef.  W.  Brampton,  being  fo  feifed 
thereof,  the  aforef.  J.  Barton  afterwards,  that  is  to  fay.  on 
the  aforcf.  sth  day  of  the  month  of  June,  in  the  year  ot  our 
Loid  1431,  in  the  faid  9th  year  of  the  reign  of  the  faid  late 
King  Hert.  6.  aforef.  at  Buck,  aforef.  made  his  teftamcnt  and 
lafl  a;i7/ within  written  of  the  aforef.  racffuageand  fix  acres  of 
pafture,  parcel,  &c.  amongft  other  things  in.  thcfc  words, 
&c.     <*  Jn  the  name  ofGod^  Amen.    fT.  The  5th  day  of  the 
«•  month  of  June  1431,  of  the  late  reign  of  K.  Hen.  6.  after 
•«  the  conqucil  of  England  the  gth,  I  John  Barton  the  elder, 
«•  being  of  perfeft  mind  an^  gçod  memory,  do  make  and 
•^  ordain  my  prefent  teilament  indented  containing  my  lafl 
•'  will,  i«  this  manner:    Imprimis^  I  give  and  recommend 
"  my  foul  to  God  and  my  omniponent  Creator  and  Saviour« 
««  and  to  the  blcflcd  Mary  the  Virgin  his  mother,  and  to  all 
•?  the  faints,  and  my  body  to  be  buried  in  the  church  of  the 
*«  blcflcd  Peter  the  apoflle  of  Buckingham,  that  is  to  ûy, 
•*  in  the  church  of  St.  Romwold,  in  the  fame  place,  wherein 
•*  a  marble  flope  for  my  burying  I  have  ordai^ied  and  ap- 
**  pointed,  and  for  this  my  burial  there  to  be  had  1  give  to 
«  the  building  of  the  body  of  the  faid  church,  40  s.  alfo  I 

*'  wi.I 
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•-  •*  will,  and  ordain,  tbatfpeedily  after  ray  death  there  be  celebrated 
r.  **  for  my  fottl,  4000  mafles,  for  the  cclebrating'of  which  f  give 
^^  **  16].  13  s.  and  4d.  and  for  his  pains  who  aboQt  this  (hall  em- 
g  •*  ploy  himfelf,  that  fully,  faithfully,  and  fpecdily  it  be  per*  « 
Z  **  formed,  6  s.  8  d..  Ltm,  I  give  to  the  religious  men  UAder- 
^  •*  written,  that  they  as  foon  as  by  my  executors  or  their  deputies 

'*  they  be  acquainted  of  my  death,  fo  fpeedily  as  conveniently  it 
••  may  be  done,  every  order  of  them  fay  a  Phctbo  and  Dirige  by 
**  note,  and  the  day  following  the  mafs  of  Rtqttitm  \lith  note  for 
**  my  foul,  the  fouls  of  my  father  and  mother,  my  friends  and  be- 
*'  nefaAors,  and  for  the  fouls  of  all  the  faithful  departed,  that  is 
"  to  fay,  to  the  Matter  and  Brethren  of  the  houfe  and  church  of  , 
"  St*  Thomas  the  Marcyrof  Canterbury,  called  of  Aeon,  London  » 
*'  40s.  to  the  Mafter  and  Brethren  of  the  hofpital  of  St.  Bartholo'^ 
*'  mew  in  WeR  Smithfield  London,  40  s.  to  the  Abbot  and  Con- 
*'  vent  of  Beilefden  in  the  county  of  Buckingham  loos.  to  the 
•*  Prior  and  Convent  of  LufFeild,  40  s.  to  the  Prior  and  Convent 
••  of  Cheitwood  40  s.  to  the  Prior  and  Convent  of  Snelfale,  20  s. 
•*  to  every  order  of  the  four  orders  of  Friars  Mendicants  in  the  town 
**  of  Noithampton  20  s.  to  every  order^of  the  four  orders  of  Friars 
*'  Mendicants  of  the  town  of  Oxford  20  s  to  the  Convent  aftd  Fri« 
**  ars  Minors  of  Aylfbury  20  s.  to  every  order  of  the  ^vt  orders 
*'  of  Friars  in  the  city  of  London  20  s.  Alfo  I  bequeath  to  the 
''  brother  John  Upton,  iocs,  that  he  for  m^  foul  celebrate  for 
**  one  whole  year  next  after  my  death  ;  and  I  will  that  all  the  re- 
"  ligious  men  aforef.  by  my  executors  or  their  deputies  be  charged 
*•  that  they  efpecially  pray  for  my  foul,  ///«r,  I  give  and  be- 
**  queath  to  John  Barton  the  younger,  my  brother,  a!)  my  renem. 
•*  togeftcr  with  all  the  tenem.  which  late  were  Roger  Skiret's, 
*•  which  I  purchafed,  with  the  rents  and  fervices,  together  with 
••  the  revertion  and  all  their  appurt.  in  the  town  of  Buckingham, 
*'  in  the  county  of  Buckingham,  to  have  and  to  hold  ail  the  te- 
*'  nem.  aforef.  with  their  appurt.  to  the  aforef.  John  my  brother, 
•*  for  the  term  of  his  life,  upon  thé  conditions  following,  thac  is 
*•  to  fay,  that  the  faid  John  my  brother,  during  his  life,  find  one 
.**  fit  and  honeft  chaplain,  to  celebrate  for  my  loul  and  the  fouls 
•*  of  my  father,  mother,  brothers,  fifteri,  benefa^ors,  and  my 
**  friends,  and  of  all  the  faithful  deccaféd,  at  the  altar  of  Sainc 
•*  James  in  the  aforefaid  church  of  the  bleffed  Peter,  daily  ;  and 
"  1  will  and  ordain,  thac  the  aforrfaid  chaplain  in  all  feftival 
*'  days  be  prefent  at  ffiattins  and  vefpers,  in  the  choir  of  the 
«<  church  aforefaid  :  and  I  will  that  the^aid  chaplain,^  every  day 
^*  within  the  church  aforefaid,  the  mattins  of  St.  Mary,  and  after 
**  the  mattins  of  the  day  with  the  other  hours  canonical,  and  thefe 
'*  to  be  ended  every  day,  the  faid  chaplain  before  he  goeth  to 
**  maft,  read  a  part  of  the  Pialter  of  David,  fo  always  thac  by  the 
*'  faid  chaplain  every  week  be  faid  one  Pfaher  of  David,  and 
.  **  afterwards  daily  when  he  is  not  troubled  with  ficknefs,  that  he 
**  go  to  mafs,  which  j#afs  ended,  before  he  go  from  the  altar,  he 
*<  read  the  pfalm  Dt  f^ofundii^  with  the  prayer  Inclina^  and  daily 
«<  after  dinner,  at  it  (hall  fcem  be  il  to' him  that  the  faid  chaplaia 
•«  fay  in  the  faid  church  of  the  blcfled  Peter,  a  Placebo  And  D/n'gt 
**  \^ith  nine  readings,  the  time  of  Eafter  excepted,  in  which 
**  time  of  Eafler  let  him  fay  Offiàum  mortuorûm  with  three  rcad- 
«•  ings,  according  to  ijie  ufe  of  Salifbory,  and  every  following 
••  day  of  the  fame  time  of  Eafter,  the  Pfaltcr  of  the  blefTcd  Mary 
^*  the  Virgin,  and  afterwards  the  commendations  of  fouls, 
"  with  the  prayer,  Tibi  Dmine  (ommendamufy  but  afterwards  that 
,^iie  fay  the  vefpers  for  ibe  day,  «nd  afterwards  the  vefpers  of 
s  C  c  1  '  baiiit 
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•«  St.  Mary,  atjd  that  the  faid  chaplain,  if  not  hindered  wiih  fi<  fc- 
'*  nefs,  every  day  that  he  (hall  make  default  of  faying,  malt  ii>  the 
,    •'  faid  church  of  St  Peter,  that  he  give  lo  one  of  the  poor  of  tb« 
^  toivn  of  Bockingham  aforefaid,  one  penny,     i  will  alfo,  tbac 
*'  ch«  laid  cbaplaio  make  his  abode  always  there,  yet  that  the  faid 
**  chaplain  every  year  have  redreaition  by  thefpaceof  iç  days, 
'*  fo  always  as  the  faid  chaplain   fupply  his  tarns  by  another 
*  *'  chapUin,^or  every  day  of  the  faidji5  ^^y*»  to  give  to  one  of  che 
*'  poor  of  the  town  of  Buckingham,  si  penny  :  and  I  will  that  che 
*'  af'oref^iid  John  my  brother  yearly  during  his   life,  pay  to  the 
'*  fftid  chaplain  in  the  aforefaid  church  of  St.  Peter,  for  hi»  main- 
<'  tenance  and  his  pains,  as  before  is  faid  done  and  to  be  done, 
'*   lo  marks  of  lawfol  money  of  England   out   of  the  ifliies  and 
**  profits  of  the  tenements  aforefaid  ;  fo  always,  that  the  faid 
**  chaplain  of  the  faid  fum  of  lo  marks  for  his  falary  or  ftipcnd* 
•*  reputed  himfelf  contented,  from  no  other  any  ftipend  to  be  rc- 
*'  ceived  or  taken  s  and  I  the  faid  John  Barton  the  elder,  the  faki 
*'  tcftjtor,  will  and  ordain,  that  the  faid  chaplain  and  his  fuccef- 
**  fors  (0  the  office  and  fcrvice   aforefaid,  be  chofen,  ordained* 
•*  preferred,  admitted,  and  received,  by  the  Mailer  and  Brethren 
••  cf  the  houfe  or  church  of  8t.  Thomas  the  Martyr  of  Canterbury» 
*«  called  of  Aeon,  London,  aforefaidi  and  his  fucceflbrs  for  ever  9 
««  and  if  they  do  not  behave  iherofelves  well  and  honeftly,  or  if 
'*  they  (hall  neeleâ  or  refufe  to  do  or  perform  the 'charges  afore*» 
**  faid;  by  the  &id  MasUrs  and  brethren  and  their  fucceflbrs,  or 
"   by  their  fufficient  deputies^  from  the  faid  office  or  fervice  thrjr 
**  be  removed  and  expelled,  and  another  fit  chaplain  in  the  place 
*'  of  the  faid  chaplain   for  his  faults  removed,  expelled,  or  by 
**  death  failing,  or  otherwife  howfoever  from  the  faid  office  or 
**  fervice  ceahng  or  departing»  by   ihe  aforefaid   Mailers  and 
«'  Brethren  of  the  houfe  and  church  of  St.  Thomas  aforelaid,  and 
<*'  h  s  fucceflbrs  be  chofcn,  ordained,  preferred,  admitted,  and 
•*  receivedi  foas  the  Lord  Bifhop  of  Lincoln,  who  for  the  time 
«■  (hall  be,  or  the  Archcfeacon  of  the  place,  or  the  Prebendary  of 
**  the  Prebend  of  Buckingham,  or  other  in  their  name,  upon 
**  the  eleAicn,  ordination,  preferring,  admiflion,  and  remotioa 
**  or  amoving  of  the  faid  chaplain,  no  jurifdiAion  or  power  have 
*<  or  claim  hereafter  in  any  manner  ;  therefore  1ft  the  faid  mailer 
foSl      '*  ^"^   brethren  and  their  fucceflbrs  take  care  upon  the  peril 
IV  J       c*  of  jhejf  fouls,  as  they  will  anfwer  the  fame  before  the  mod  high 
•«  Judge,  that  neither  for  favour,  love,  prayer,  or   price,  ihcy 
««  ordain  any  chiiplain  into  the  aforefaid  office  or  fervice,  or  admit 
**  or  receive  but  an  honeft  and  ap  approved  pcrfoo^as  much  as  his 
*<  converfation  can  appear  tbihem,  and  that  the  aforefaid  chap- 
<«  lain  to  the  faid  office  apd  fervice  to  be  admitted,  on  his  firfl 
<*  admiffion,  the  aforefaid  MaHer  and  Brethren  of  the  houfe  and 
<<  church  of  St.  Thomas  aforefaid  and  their  fucceflbrs,  take  his 
'<  corporal  oath   upon   the  Holy  Gofpel,  all  and   fingular  the 
*'  charges  aforefaid  without  fraud  or  deceit,  or  any  difpenfacion 
**  upon  them  to  the  contrary  notwithftanding,  in  the  manner  snd 
*<  f  rm  aforcf.'above  declared,  well  and  faithfully  10  be  done  and 
**  performed,  as  much  as  humata  frailly  will  admit  :  and  that  every 
•*  chaplain  to  the  faid  office  o^  fervice  to  be  admitted,  on  his  firft 
"  admiffiqn  find  and  make  to  tfic  Matters  and  Brethren  of  the  houfe 
«•  and  church  of  St.  Thomas  thb  Martyr,  of  Canterbury,  called  of 
'  «■  Acon,LonJ.aforef«  for  thetime  being,iufficient fecurity  fbrtheorw 
••  naments  of  the  faidaltar  of  St.Jamea  belonging  fafely  and  fecurcly 
••  tokeep,andintheiFrefigningand  ceafing,  to  render  backanddelt- 
*«  ?er:  and  moreover  (hat  the  faid  John  my  bïoùkcr,  during  hitlifr, 
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**  find  in  the  town  aforefaid,  6x  poor  men  or  womeo^  to  pray  for 
'^  my  foal  and  the  fouls  aforef.  every  day  for  ever,  and  chat  he 
*'  give  every  week  daring  bis  life  to  every  one  of  the  faipe  ooor^ 
•*  four  pcncf,  and  alfo  to  tvery  one  of  them  their  dwelling,  a&  (by 
^'  the  will  of  God)  for  them  I  have  appointed  and  ord;:ined,  and 
*'  alfo  that  the  faid  John  my  brother,  all  his  Uk^  find  one  lamp 
••  burning  every  day  and  night  before  St.  Romwaîd  in  the  church 
**  of  the  blefled  Peter  aforef.  as  now  is  found  and  maintained  ;  and 
**  that  my  faid  brother,  duringihis  life,  hold  or  caufe  to  be  held  my 
*'  anniverfary,  and  of  my  father  and  mother,  yearly,  on  the  day 
**  of  the  trandation  of  St.  Benedi^^  in  the  church  of  the  b1t/re4, 
**  Peter  aforefaid,  in  which  anniverfary  the  faid  John  my  brother 
"  yearly  find  two  wax  lights  at  ihc  Dirige,  and  the  day  following 
^*  at  the  mafs,  one  at  the  head,  and  the  other  at  the  feet  of  mv 
*^  fepulchre  burning,  every  waxlight  to  contain  three  pounds  ;  which 
*'  funerals  of  me  being  completed,  I  will  that  all  that  which  (hall 
*'  be  remaining  of  the  faid  wax  lights,  be  fent  and  remain  to  the 
**  altar  of  St.  James  aforefaid,  upon  the  candleilick  there  being. 
**  to  the  chaplain  of  my  chantry  aforefaid,  to  ferve  every  feflival 
**  day  at  mafs,  as  long  as  it  may  lad  :  anJ  that  the  aforefaid 
*<  John  my  brother  during  his  life  find  yearly  one  competent  torch 
*'  to  ferve  at  the  altar  aforefaid  :  and  I  will  that  all  the  aforefaid 
,  •«  tenements,  rents,  and  fervices,  with  the  revet  fions,  and  a'.l  their^ 
**  appurtenances,  after  the  deceafe  of  the  faid  John  my  brotherV 
**  wholly  remain  to  Margaret  and  li'abel  my  fiflers,  for  the  term  ojf 
**  their  lives,  &nd  the  life  of  the  longer  liver  of  them,  to  be  holden^ 
<*  of  the  chief  lords  of  the  fee,  by  the  fervices  thereof  due  and  of 
*'  right  accu  Homed;  upon  condition  that  the  faid  Margaret  and  Ifa* 
*'  bel,  during  their  lives,  do  perform  and  obferve  all  and  fingtilar 
**  the  charges  before  limited  in  form  aforef.  and  after  the  death  of 
**  the  faid  Margaret  and  Ifabef,  I  will  all  the  aforef.  tenements, 
*'  rents,  and  fervices,  with  the  reyerfions,  and  all  their  appurte- 
**  nances  wholly  to  remain  to  William  Fowler,  to  be  hojdén  to 
'*  him  and  the  heirs  of  his  body  lawfully  to  be  begotten,  of  the 
"  chief  lords  of  the  fee,  by  the  fervices  thereof  du«  and  of  right  jc- 
**  cuAomed,  upon  tondition,  that  he  the  faid  William  and  his  heir$ 
"  do  perform  and  keep  all  and  fingutar  the  charges  above  written 
'*  in  the  form  aforef.  for  ever.  And  if  it  fiiall  happen  that  the  faid 
'*  Wm  Fowler  (hall  die  without  heir  of  his  body  lawfully  begotten, 
•*  that  from  thence  all  the  aforef.  tenements,  rents  and  ferv«ces  with 
"  the  reverfions,  and  all  their  appurt.  whole  remain  to  John  So« 
**  merton  my  coufin,  and  the  heirs  of  his  body  lawfully  begotten, 
**  to  be  holden  of  the  chief  lords  of  the  fee,  by  the  fervices  thereof 
f*  due  and  of  right  accudomed,  upon  condition  thar  he  the  faid 
'*  John  Somerton,  and  his  heirs,  all  and  fingular  the  charges  above 
**  written  in  form  ^foref  fulfil  and  keep  for  ever  j  and  if  it  Ihall 
**  happen  that  the  faid  John  Somertoii  (hall  die  without  heir^f  hia 
<<  body  iffuing,  that  from  thence  all  rhe  aforef.  tenements,  rents, 
•*  and  fervices  with  the  reverfions  and  all  their  appurtenances, 
**  wholly  remain  to  William  Purfrey  my  coufin,  and  the  heirs  of 
'<  his  b  )dy  lawfully  begotten,  to  be  holden  of  the  chief  lords  of  the 
*•  fee,  by  the  fervices  thereof  due  and  of  right  accoflomed,  upon 
**  condition,  that  the  fame  Will.  Purfrey  and  his  heirs  aforef.  do 
«*  perform  and  obferve  all  and  fingular  the  charges  above  written 
**  in  form  aforef«id  forever:  and  if  it  (hall  happen  that  the  faid 
«•  Will.  Purfrey  fhall  die  without  heir  of  his  body  ifTuing,  from 
««•hence  1  do  give  and  bequeath  that  all  the  aforef.  rents  and  fcr* 
•' vices  with  the  reverfions,  and  all  their  appurtenances  wholly 
•<  xemain  to  the  Matter  of  the  Houfe  of  St.  Thomas  the  Martyr  of 
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•*  Aeon,  London  aforef.  to  have  and  to  hold  to  htm  and  his  fuc- 
**  ceflbrs,  Mailers  of  the  fame  houfeof  St  Thomas,  to  the  end  and 
**  term  of  40  years  from  thence  next  followtngy  and  fully  to  be 
y  completed  :  and  after  the  faid  term  be  ended,  that  ail  the  Jtene- 
*•  ments  aforef.  rents  and  fervices,  whh  the  reverfions,  and  all  their 
•*  appurt.  remain  to  the  Mailer  of  the  Hofpical  of  St.  Bartholomeiv 
•«  Î0  Wcft.Smithfield,  London,  aforef.  to  have  and  to  hold  to  the 
**  fame  Mader  and  his  fuccelTors»  Mailers  of  the  faid  Hofpital  of 
**  St.  Bartholomew,  to  the  term  and  end  of  40  years  from  thence 

[99]  **  next  enfuing  and  folly  to  be  completed  ;  to  cytry  of  them 
**  upon  the  condition  following»  that  i»  to  fay,  that  every  of  the 
«  faid  M  afters  and  their  fucceiibrs,  during  their  term,  do  and  per- 
*f  form  all  and  fingular  the  charges  above  limited  in  form  afbref. 
<'  and  if  it  (hall  happen  the  faid  John  my  brother  during  his  life 

^  "  in  fulfilling  the  charges  aforef.  to  make  default,  or  not  to  per* 

**  form  the  fame,  or  all  the  aforefaid  tenements  during  his  life 
«'  not  fufiiciently  to  repair  and  fuftain,  or  the  fame  or  any  parcel 
<'  thereof  to  alien  or  to  let  the  fame  at  a  lower  rate  in  prejudice 
"  to  the  other  perfons  in  remainder  aforefaid  named,  that  thea 
"  it  fiiall  be  lawful  to  the  faid  Margaret  and  Ifabel  into  the  a- 
*•  foref.  tenements,  rents  and  fervices,  with  the  reverfioos,  and  all 
«•  their  appurtenances  to  enter,  and  the  fame  to  hold  as  in  their  re* 
•*  mainder  aforef.  without  the  contradiûion  of  any  one,  and  that 
>«'  from  thence  the  eilate  of  the  faid  John  my  brother  (hall  altogether 
•*  ceafe,  and  be  of  no  value  :  and  if  it  ihall  happen  the  faid  Mar- 
"  garet  and  Ifabel  during  their  lives  in  doing  and  performing  of 
<<  all  the  charges  aforef.  to  make  default,  or  the  fame  not  to  fulfil» 
♦'  or  all  the  tenem.  aforef.  during  their  lives  not  fufficicntly  to  fuf^ 
<*  tain  and  repair,  or  them  to  alien  or  demife  as  before  is  faid,  or 
«  be  negligent  to  enter,  if  caufe  as  aforefaid  (hall  happen,  that 

V  then  it  Siall  be  lawful  to  the  aforefaid  Will.  Fowler,  ard  his 
«<  heirs  aforefaid,  into  all  the  abovefaid  tenements,  rents,  and  fer- 
**  vices,  with  the  reverfions,  and  all  their  appurtenances,  to  enter 
**  as  in  his  remainder  aforef.  and  the  fame  tp  hold  withoat  any 
<*  contradiélion,  and   that  then  the  eftate  of  the  faid  Margaret 

V  and  Ifabel  as  aforefaid,  altogether  to  ceafe  and  be  of  no  valae  : 
**  and  if  the  aforefaid  William  Fowler,  or  his  heirs  aforefaid,  in 
**  doing  and  performing  make  default,  or  not  to  fulfil,  or  all  the 
M  aforefaid  tenements  not  fufHciently  to  be  fuftainod  or  repaired,  or 
*<  to  be  aliened  or  demifed  as  before  is  faid,  or  be  negligent  to  en- 
«'  ten  if  caufe  as  before  is  faid  ihall  happen,  that  from  thence  it  be 
*<  well  lawful  to  the  abovefaid  John  Somerton,  and  his  heirs  a- 
f<  bovefaid  into  all  and  (angular  the  aforef.  tenem.  rents  and  fer- 
«  vices,  with  the  reverfions  and  all  their  appurt.  to  enter  as  in  his 
«  remainder  aforefaid,  and  the  fame  to  hold  without  any  con» 
•<  tradition,  and  that  from  thence  the  eftate  of  the  faid  William 
M  Fowler  and  his  heirs  aforefaid,  as  is  aforefaid,  ihall  ceafe  and 
**  be  of  no  value  :  and  if  it  happen  the  aforefaid  John  Somerton, 
*f  or  his  heirs  aforefaid  in  dQing  and  performing  all  and  (ingular 
**  the  charges  aforefaid  to  make  default,  or  the  fame  not  to  fulfil, 
<<  or  all  the  aforefaid  tenements  not  fufficicntly  to  uphold  and  re- 
f<  pair,  or  to  alien  or  demife  the  fame  as  above  is  faid,  or  that  they 
"  be  negligent  to  enter  if  caufe  as  before  is  faid  (hall  happen,  that 
«•  from  ihence  it  (hall  be  well  lawful  to  the  aforef.  Will.  Purfrey 
**  and  his  heirs  aforef.  into  all  the  tenements  aforefaid,  rents,  and 

«  **  fervices,  with  the  rever(lonS|,  and  all  their  appurtenances  to 
*'  enter  as  in  hh  remainder  aforefaid,  and  the  fame  to  hold 
««  without  any  coi>^radidion,  and  that  from  thence  the  eftate  of 
*<  the  iaid  John  Somerton  and  his  heirs  aforefaid,  in  all  the 
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«*  tenetnents  afore(.  altogether  to  ccafe,  and  be  of  no  valae.  And 
**  if  it  happen  the  faid  Will.  Purfrey,  and  his  heirs  aforefdid,  ia 
**  fulfilling  all  and  ûngular  the  charges  aforefaidto  make  default, 
**  or  the  iame  not  to  repair,  or  all  the  aforefaid  tenemenis  no( 
*'  fufficiently  to  uphold  and  repair,  or  the  fame  to  alien  or  dcroife, 
**  as  above  is  faid,  or  they  be  negligent  to  enter,  if  caufe  as  before 
"  is  faid  (hall  happen,  that  then  the  el^ate  of  the  faid  Will.  Pur* 
*'  frey,  and  his  heirs,  altogether  to  ceafe,  and  beof  no  value;  and 
'*  that  from  thence  it  be  lawful  to  the  faid  Mailer  of  the  houfe 
"  of  the  Holy  Martyr  of  Aeon,  London,  and  his  Brethren,  of  thé 
**  fame  houfe,  'and   their  fucceifors,  into  all  the  aforefaid  tene- 
*'  ments,  rects  and  fervices,  with  the  reverfions,  and  all  their  ap- 
"  purtenances  to  enter,  as  in  the  remainder  of  their  term  afore« 
**  laid,  to  be  holden  in  form  aforefaid  ;  and  if  it  fliall  happen  the 
*'  faid  Mafter  and  Brethren  of  the  houfe  of  St.  Thomas  aforefaid» 
'<  or^  their  fucceifors  aforefaid,  in  doing  and  fulfilling  all  and 
**  fingular  the  charges  above  fpecified  to  make  default,  or  the 
*'  fame  not  to  fu]fil,  or  all  the  tenements  aforef*  as  above  is  faid, 
'*  not  fufficiently  to  uphold  and  repair,  or  they  be  negligent  to 
**  enter,  if  cauie  ihall  happen  as  before  is  faid,  that  from  thence 
**  it  (hall  be  lawful  to  the  Mafler  of  the  Hofpital  of  St.  fiartholo- 
^*  mew  aforefaid,  and  the  Brethren  of  the  faid  Hofpital,  and  their 
**  fucceifors,  into  all  the  aforefaid  tenements,  rents  and  fervices» 
**  with  the  rever(ions  and  all  their  appnrt,  to  enter  as  in  the  re« 
**  maioder  of  their  term  aforef.  and  that  then  the  eûate  of  the  faid 
**  Mailer  of  the  houfe  of  St.  Thomas  aforefaid  to  ceafe  :  and  if  it 
*'  happen  the  faid  Mailer  and  Brethren  of  the  Hofpital  of  St.  Bar- 
**  tholomew  aforefaid,  in  doing  and  fulfilling  all  and  iingular  the 
**  charges  above  declared  to  make  default,  or  the  fame  not  to  per* 
**  form,  or  all  the  tenements  aforefaid,  not  fufficiently  to  uphold 
*'  or  repair,  that  then  it  (hall  be  lawful  to  my  right  heirs,  intq 
'<  all  the  aforefaid  tenements,  rents  and  fervices,  with  the  rever- 
**  fions,  and  all  and  fingalar  the  appurtenances  to  enter,  and  the 
**  fame  to  hold,  without  any  contradiélion  whatfoever  for  ever,  fupr 
**  porting  all  the  charges  aforefaid,  as  above  is  faid,  as  they  will 
**  for  me  and  them  before  the  moR  high  Judge  anfwer.     And  be- 
*<  canfe  this  ray  laH  will  was  made  and  ordained  for  the  good  of 
**  the  fouls  of  my  father  and  mother,  and  of  my  own  foul,  and  the 
*<  fouls  of  my  brothers  and  iifters,  friends  and  benefaâors,  I  pray 
**  and  charge  the  faid  John  my  brother,  as  for  roe  and  himfelf  he 
*•  will  aafwer  it,  that  all  his  life-time  he  overfee  the  government 
**  of  the  chantry  aforef.  and  that  the  charges  aforef.  in  this  my 
**  lad  will  and  tedam.  declared,  be  inviolably  fulfilled  and  kept  ; 
**  and  that  he  give  notice  to  all  thofe  who  in  manner  aforef.  (hal) 
**  have  any  eUate  in  the  faid  tenem,  rents  and  fervices,  with  th^ 
*'  reveriions  and  all  their  appurtenances,  that  they,  know  the  te. 
''  nor  of  this  my  lail  will  and  teibment.     And  I  will  that  my 
**  feoffees  of  the  tenements  with   the  appurtenances,  which  my  ' 
*'  poor  men  now  dwell  in,  becaufe  the  fame  is  not  devifable,  that 
**  they  make  fuch  ellate  after  my  death,  to  all  thofe  abovenamed, 
**  as  they  have  of  my  beqneft  of  and  in  the  tenem.  in  Bucking* 
*'  ham  aforef.  to  the  ufe  of  the  faid  poor  their  dwelling,  uphold- 
**  ing  the  reparations  of  the  faid  tenements  of  the  aforef.  poor,  at 
<*  often  as  need  (hall  require  t  and  becaule  I  doubt  left  the  teoem, 
<*  aforef.  befufficieot  to  uphold  all  the  abovefaid  char^esi  byrea« 
*'  fon  of  the  great  charge  of  repairing  thereof,  I  will  that  my  feof* 
**  fees  prefently  after  my  death  make  fpcheflate  to  all  thofe  above*  [lOo] 

'<  named,  of  all  thofe  my   lands  and  tenements  in    the  towns 
'*  of  Barton,  Moreton,  Gavecote,  witkthe  Piebendof  Lemburg, 
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•*  Thoraborough,  Hillefden,  Watcrftratford,  Sbaldcfton,  and 
•*  Foycotc,  in  the  county  of  Buckingham,  and  of  ail  thofe 
*'  lands  with  the  appurtenances  in  the  fields  of  Buckingham^ 
**  as  alfo  of  my  lands  and  tenements  in'Worton,  in  the  coun- 
•*  ty  of  Oxford,  and  of  my  one  tenement  in  the  town  of  Ox- 
•*  ford,  in  which  the  feoffees  fhall  have  as  they  have  of  my  gifc 
*^  of  and  in  the  tenements  of  Buckingham  aforefaid,  fo  as  they 
''  may  fufficiently  uphold  all  the  charges  aforef.  and  receive 
*^  and  take,  what  is  reafonable  for  their  labour  and  pains» 
''  Item,  I  will  that  my  executors,  or  one  of  them,  according  to 
^*  their  affignment,  upon  theGood-Fridav  next  after  my  death» 
*•  caufe  him  who  fiiall  preach  at  the  crois  in  the  church-yard 
*^  of  the  cathedral  church  of  St.  Paul,  London,  to  the  prayers 
**  there  of  the  people,  recommend  my  foul  to  the  congregatioa 
f  *  there  affembled  ;  for  which  recommendation  (and  that  he 
^*  pray  for  my  foul)  I  will  that  the  preacher  have  40  pence. 
**  Item,  I  will  that  the  three  preachers,  who  in  the  church- 
•*  yard  of  the  new  hofpital  of  the  BleiTedLady  without  Bifhopf- 
^^  gate,  London,  in  the  three  days  in  the  week  of  Eafter,  ncxx 
**  after  my  death,  (hall  preach,  recommend  my  foul  to  the 
*'  prayersof  the  faithful  people  there  a{remb]ed,and  that  every 
*'  one  of  the  faid  three  preachers,  for  the  fame  recommenda- 
f*  tion  of  my  foul,  and  that  they  pray  for  my  foul,  have  40 
*^  pence.  And  I  will, .that  my  executors  during  one  whole 
'*  year  next  after  my  deceafc,  every  Lord's  day,  caufe  the 
•*  preacher  at  the  crpfs  in  the  church-yard  of  the  cathedral 
^*  church  of  St.  Paul  aforef.  preaching,  fpecially  recommend 
**  my  foul  to  the  prayers  of  the  people  there  affembled,  for 
*'  which  recommendation,  every  of  the  faid  preachers  have 
'*  four  pencç.  Jtem,  I  give  to  Mr.  Rx)bert  Forfet,  my  Chap- 
*^  Iain,  of  London,  ten  pounds,  that  the  faid  Robert  fpecially 
**  celebrate  for  my  foul,  and  pray  for  it  for  eight  years  next 
^>  following  my  deceafc,  taking  yearly  for  his  falary  looihil* 
O  lings,  if  he  fo  long  live.  And  if  he  (hall  die  within  the  faid 
**  terra  jof  eight  years,  that  then  the  faid  Rob.  make  the  refiduc 
*'  which  thereof  (hall  remain,  to  be  didributed  unto  pious  ufes 
^«  for  my  foul,  and  thelbul  of  the  faidRobert.  Item^  I  give  to 
**  Margaret  my  fifter,  100  (hillings,  and  a  filver  cup,  with  a 
•*  covfcr  belonging  to  it.  Itm^  1  give  to  Ifabel  my  fi(ler,  100 
•^  (hillings,  and  a  filver  cup,  with  a  cover  belonging  to  it, 
^*  that  the  faid  Margaret  and  Ifabel  pray  for  my  foul:  and  to 
•*  fhis  teftament,  containing  my  laft  will,  wçU  and  truly,  and 
^«  faithfully  to  be  performed,  and  inviolably  to  be  fulfilled,  I 
♦*  ordain  and  appoint  my  executors,  John  Barton  my  brother, 
^^  and  Alexander  Sprot,  citizen  and  clothworker  of  London } 
♦*  and  the  faid  Robert  Forfet  my  Chaplain,  ovcrfecr  of  this 
•*  my  prefcnt  teftamcnt;  I  ordain  and  appoint  John  Wa- 
«'  kering,  Maftcr  of  the  Hofpital  of  Saint  Bartholomew  afore- 
**  faid:  to  which  my  executors,  and  overfeers  above- 
»*  named,  I  give  the  reft  of  all  and  Cngular  my  goods  an4 
f*  chattels,  which  fliall  remain  by  me  not  diftributed,  difpofc4 
f*  nor  bequeathed,  ii;  this  laft  will,  faithfully  and  fpeedily  to  bç 

*^  diftriboted 
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<*  diftributed  for  my  foul,  willing,  that  thefaid  executors, and 
*^  overfeer,  according  to  their  difcretions  and  confciences» 
**  take  of  my  goods  what  is  reafonable  for  their  pains  :  and 
*:*  that  my  prefrnt  teftament  and  lad  will  before  written,  bCy 
*'  asfpeediiy  as  conveniently  i(  may  be,  by  my  executors  per* 
^*  formed  and  executed»  as  in  the  fearful  day  of  the  Isjl  judg- 
*'  ment  for  me  and  them  before  the  moft  high  Judge*  who  is 
**  ignorant  of  nothing,  they  will  anfwer.  In  witnefs  where- 
<^  of,  to  this  my  prefent  teftament  indented,  containing  my 
<*  laft  will,  I  have  fetmy  feal  :  dated  the  day  and  year  afore- 
*'  faid/'  And  the  jurors  aforefaid,  further  fay,  upon  their 
oath  aforef.  that  the  aforef.  William  Brampton,  being  fo  feifed. 
of  the  faid  mefluage,  and  fix  acres  of  pafture,  parcel,  &c.  a- 
mongft  other  things,  &c.  as  is  before  faid,  the  laid  John  Bar- 
ton the  elder,  afterwards  at  Buckingham  aforef.  died:  after 
the  death  of  the  faid  John  Barton  the  elder,  the  aforef.  William 
Brampton  was  feifed  of  the  mefluage  aforefaid,  and  fix  acres 
pf  lands  aforefaid,  parcel,  &c.  in  his  demefne  as  of  fee,  to  the 
feverai  ufes  and  intents  in  the  aforefaid  lad  will  of  the  aforef. 
John  Barton  the  teftator  above  exprefled:  and  that  the  laid  John 
Barton  the  younger,  after  the  death  of  the  faid  John  Barton 
the  teftator,  into  the  aforefaid  mefluage,  and  fix  acres  of  pafture 
with  the  appurtenances,  parcel,  &c.  entered,  and  the  rents  and 
profits  thereof  yearly,  after  the  death  of  the  faid  John  Barton 
the  teftator,  arifing,  for  and  during  tlie  life  of  him  the  faid 
John  the  younger,  took  and  had,  and  the  fame  to  the  ufes,  in- 
tents, and  appointments,  in  the  faid  teftament  and  laft  will 
thereof  limited  and  appointed,  during  the  life  of  the  faid' John 
the  younger,  did  convert,  apply,  and  pay  :  and  afterwards,  and 
before  the  faid  time  when,  écc.  the  (aid  John  Barton  the 
younger,  at  Bucking,  aforefaid  died  :  after  the  death  of  the 
faid  John  Barton  the  younger,  the  aforefaid  Will.  Brampton 
yrsLS  feifed  of  the  aforefaid  mefluage,  and  fix  acres  of  pafture 
aforefaid,  parcel,  See,  with  the  appurtenances,  in  his  de- 
mefuie  as  of  fee,  unto  the  ufes  and  intents  in  the  aforefaid 
)aA  will  of  tbç  faid.John  Barton  the  teftator,  before  exprefled 
to  be  performed  :  and  that  the  faid  Margaret  and  Ifabel,  after 
the  death  of  the  faid  John  Barton  the  younger,  into  the  afore- 
faid mefluage  and  fix  acres  of  paftu/e,  parcel,  &c.  with  the 
appurtenances,  entered,  and  the  rents  and  profits  thereof 
yearly,  after  the  death  of  the  faid  John  Barton  the  younger» 
larifing  for  and  during  the  lives  of  the  faid  Margaret  and 
Ifabel,  and  the  longer  liver  pf  them,  took  and  had,  and  the 
fame  to  the  ufes,  intents,  and  appointments,  in  t&e  faid  tef- 
tament and  laft  will  of  the  aforefaid  John  Barton  the  tefta- 
tor, declared,  limited,  and  appointed,  during  the  lives  of 
the  faid  Margaret  and  Ifabel,  applied,  converted,  and  payed, 
and  the  longeft  liver  of  them  did  apply,  convert,  and  pay  ; 
and  afterwai ds  and  before  the  iàid  time  when.  &c*  th^  afore- 
laid 
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faid  Margaret  and  Ifabel,  at  Buckingham  aforefaid  died.    After 
the  deaths  of  which  Margaret  and  Ifabel,  thefaid  Will.  Brarrip* 
ton  was  feifed  in  his  demefne  as  of  fee,  of  'and  in  the  afore- 
faid roefltiage,  and  fix  acres  of  pafture  aforefaid,  parcel^  &c. 
with  the  appurtenances,  to  the  ufes  and  intents  in  the  afore- 
[lOi]     faid  laft  will)  of  the  aforefaid  John  Barton  the  elder  the  tef- 
tator,  exprefit^dto  be  fulfilled  :  an^  that  the  faid  Will.  Fowler 
in  the  teftament  aforefaid  named,  had  ifTue  of  his  body  law- 
fully begotten,  one  Rich.  Fowler,  and  the  faid  Will-  Fowler 
after  the  deaths  of  the  faid  Margaret  and  ICabel,  into  the  afore- 
faid mefluage,  and  fix  acres  of  pafture,  parcel,  &c.  with   the 
appurtenances,  entered,    and  the   rents  and  profits   thereof 
yearly»  after  the  deaths  of  the  faid  Margaret  and  Ifabel,  arif- 
mg,  for  and  during  the  life  of  the  faid  W.  Fowler,  took  and 
bad,  and  the  fame  to  the  ufes,  intents,  and  appointments  in 
the  faid  teftanient  and  lad  will  of  the  aforefaid  John  Barton 
the  elder  the  teftator  exprefled,  during  the  life  of  the  f^ki 
W.  Fowler,  applied,  converted,  and  payed  ;  and  afterwards, 
on  the  6th  day  of  July,  in  the  30th  year  of  the  reign  of  King 
Hen.  VL  the  faid  W.  Fowler,  at  Buckingham  aforef.  died, 
after' the  dcath-of  the  faid  W.  Fowler,  the  aforefaid  Wiil. 
Brampton  was  feifed  of  and  in  the  faid  mefluage  and  fix  acres 
of  pafture  aforefaid,  parcel,  &c.  with  the  appurtenances,  in 
his  demefne  as  of  fee,  to  the  ufes  and  intents  in  the  afore- 
feid  laft  will  of  the  aforefaid  John  Barton  the  elder  before 
cxpreiFcd  to  be  fulfilled  :  and  that  the  (aid  Rich.  Fowler  had 
iffue  of  his  body  lawfully  begotten,  one  Edward  Fowler,  and 
the  faid  Richard  Fowler,  after  the  death  of  the  (aid  W.  Fow- 
1er,  into  the  aforef  mefiuage,  and  fix  acres  of  pafture»  parcel, 
&c.  with  the  appurtenances  entered,   and  the  rents  and  pro- 
fiu  thereof  yearly  after  the  death  of  the  faid  W.  Fowler,  arif- 
ing,  for  and  during  the  life  of  the  faid  Rich.  Fowler  took  and 
bad,  and  the  fame  to  the  ufes,  intents,  and  appointments, 
in  the  faid  teftament  and  laft  will  of  the  faid  John  Barton 
the  elder  the  teftator,  during  the  life  of  the  faid  Rich.  Fow- 
ler, applied,  converted»  and  payed,  that  is  toiay,  until  the  3d 
day  of  Nov.  in  the  7th  year  of  the  reign  of  K.  Edw.  IV,  after 
the  Conqueft  of  England,  on  which  faid  3d  day  of  November, 
tHe  aforefaid  Rich.  Fowler,  at  Buckingham  aforef.  died  :  after 
the  death  of  which  Richard  aforefaid,  the  aforef.  W.  Bramp- 
ton was  feifed  of  the  mefluage,  and  fix  acres  of  pafture  a- 
forefaidy  parcel,  &c.  with  the  appurtenances  in  his  demefne  as 
of  fee,  to  the  ufes  and  intents  .in  the  teftament  aforefaid  of 
the  faid  John  Barton  the  teftator,  limited,  and  declared,  to 
be  fulfilled  ;  and  that  the  faid  Edw.  Fowler,  had  iflue  of  his 
body  la-^fully  begotten,  one  Gabriel  Fowler,  and  the  faid  Ed. 
after  the  death  of  the  faid  Rich.  Fowler,  into  the  aforefaid 
meiTuage  and  fix  acres  of  lands,  parcel,  &c.  with  the  ap. 
purtenances  entered,  and  the  rents  and  profits  thereof  yearly, 
after  the  death  of  the  faid  Rich.  Fowleri  arifing,  for  and'dur- 

ing 
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ingthe  life  of  the  faid  Edward  took  and  had,  and  the  fame 
to  the  ufesi  intents,  and  appointments,  in  the  faid  teflameni 
and  lafl:  wfV/ declared  and  limited,  until  the  4th  day  of  Feb* 
in  the  27th  year  of  the  reign  of  K.  Hen.  8.  applied»  convert* 
ed,  and  paid,  on  which  faid  4th  day  of  Feb.  by  virtue  of  a  cer- 
tain aâ  of  parliament  held  at  Weftminfter  in  the  county  of 
Middlefex,  made  for  transferring  of  ufes  into  poQeflion,  the 
aforef.  £dw.  Fowler,  was'feifed  ojf  and  in  the  aforef.  roefluage» 
and  fix  acres  of  pafture,  parcel,  &c.  with  the  appurtenances, 
in  his  demefne  as  of  fee-tail,  and  being  to  feifed  tbereof,the  if- 
fues  and  profits  thereof  all  his  life  took  and  had,  and  the  hmc 
to  the  ufes  and  intents  in  the  teflament  of  the  faid  John  Bar* 
ton  the  eld^r  above  cxpreiTed,  applied  and  converted  ;  and 
that  the  aforefaid  Edward,  being  fo  feifed  thereof  afterwards, 
that  is  to  fay,  on  the  28th  day  of  May»  in  the  32d  year  of  the 
reign  of  the  late  King  Hen.  8.  at  Buckingham  aforefaid,  of 
fuch  his  eftate  died  thereof  feifed,  after  the  death  of  which  faid 
Edw.  Fowler,  the  faid  mefluage  and  fix  acres  of  pafhire,  parcel^ 
&c.  defcended  to  the  £aid  Gabriel  Fowler,  as  fon  and  heir  of 
the  body  of  the  faid  Edw.  Fowler  lawfully  begotten,  by  virtue 
of  which  the  aforefaid  Gabriel,  into  the  aforefaid  mefluage» 
and  fix  acres  of  pafture,  parcel,  8cc,  with  the  appurtenances» 
entered,  and  was  thereof  feifed  in  his  demefne  as  of  fee- tail» 
that  is  to  fay,  to  him,  and  the  heirs  of  his  body  lawfully  be* 
gotten,  the  reverfion  in  fee-fimple  thereof  to  the  right  heirs  of 
the  faid  John  Barton  the  teilator  expeâant,  unto  the  ufes  in 
the  faid  laft  will  of  the  faid  John  Barton  the  teftator  exprefled 
to  be  performed  ;  and  the  aforef.  Gabriel  Fowler,  the  iflues 
and  profits  thereof  to  the  ufes  and  intents  in  the  faid  teilamenc 
of  the  aforef.  J.  Barton  the  teftator  to  be  performed,  limited» 
received»  difpofed,  and  converted,  from  the  time  of  the  death 
of  the  faid  Edw.  Fowler,  within  five  years  next  before  the  firft 
year  of  the  reign  of  King  Edw.  6.  that  is  to  fay,  until  the  4th 
day  of  May,  in  the  37th  year  of  the  reign  of  the  late  K.  Hen. 
8.  by  virtue  of  which  aforefaid  premifes,  and  by  force  of  a 
certain  z(k  of  parliament,  of  the  faid  King  Edward  late  King 
of  England  the  6tfa  at  Weftminfter,  in  the  county  of  Middle-^ 

'  fex,  begun  the  4th  day  of  November,  in  the  firft  year  of 
his  reign,  and  from  thence  continued  until  the  24th  day 
of  the  fame  November  then  next  following,  and  then  and 
there  holden,  concerning  colleges,  free  chapel^  chauntries» 
fraternities,  guilds,  and  other  fpiritual  promotions,  made 
and  provided,  the  aforefaid  late  King  Edw.  6.  immediately 
after  the  feaft  of  Eafter  next  following,  after  the  making  cdT 
the  faid  a£tof  parliament,  was  feifed  of  and  in -the  atore- 
faid  mefluage,  and  the  aforefaid  fix  acres  of  pafture,  parcel» 
&c.  with  the  appurtenances  (amongft  other  things)  in  the 

faid  teftament  as  is  aforefaid  given  and  appointed»  in  his 
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itmtht  as  of  fee,  in  the  right  of  his  crown  of  England,  if 
tne  law  of  England  fo  in  this  cafe  requircth  :  and  chat  after* 
wards  thefaid  late  K.  died,  of  the  faid  nicfiuage,and  Gx  acres 
of  pafture  fo  feifed,    if  the  law  of  England  fo    requircth, 

.p  '  wichout'heir  of  his  body  begotten  :  after  wbofe  death  the  incf- 
fuage  aforef.  and  the  aforef.  fix  acres  of  pafture,  parcel^  &c* 
with  the  appurt.  (amongfl  other  things)  defcended  to  the  Lady 
Mary  late  Queen  of  England,  as  Gfter  and  heir  of  the  laid  late 
King  Edw.  6.  if  the  law  of  England  in  this  cafe  fo  requirelfa  : 
by  which  the  faid  late  Q^Mary  was  feifed  of  the  meiTuage  a« 
foref  and  of  the  aforef  fix  acres  of  pafture,  parcel,  &c.  (amongft 
other  things)  in  her  demefne  as  of  fee,  in  the  right  of  her 
crown  of  England,  if  the  law  this  requireth  ;  and  the  faid  late 
Q^  Mary  afterwards,  and  before  the  aforef  time  when,  &c« 
died  fo  thereof  feifed,  if  the  law  of  England  in  this  cafe  fo  re- 
quireth, without  heir  of  her  body  ifluing,  after  whofe  death 

[1023     ^he  mefluage    aforefaid,    and    the    aforefaid  fix    acres   of 
pafture,  parcel,  Sec.  with  the  appurtenances  (anaongft  other 
things)  defcended  to  the  faid  lady  the  Q.  that  now  is,  as  After 
and  heir  of  the  aforefaid  late  (^Mary,  if  the  law  of  England 
in  this  cafe  fo  requireth,  by  which  the  faid  ladj^e  Q^that 
DOW  is,  was  of  the  aforef  mefluage,  and  fix  acres  o^paftare, 
parcel,  &c.  with  the  appurtenances  (amongd  other  things) 
feifed  in  her  demefne  atf  of  fee,  in  the  right  of  her  crown  of 
£ng.  if  the  law  of  Eng.  fo  thereof  requircth  :  and  the  jurors 
aforef  further  fay  upon  their  oath  aforef.  that  after  the  aforef. 
aâ  of  parliament  aforef  in  the  firft  year  of  the  reign  of  the 
late  King  Edward  6.  made,  the  aforefaid  Gabriel  Fowler  oc- 
cupied the  aforefaid  mefluage,  and  fix  acres  of  pafture,  with 
the  appurten.  parcel,  &c.  and  continued,  and  was  thereof 
feifed  in  his  demefne  as  of  fee-tail,  if  the  law  of  Eng.  in  this 
cafe  requireth  it,  having  ifliie  of  his  body  lawfully  begotten, 
one  Richard  Fowler,  and  being  fo  feifed  thereof  continued 
the  occupation  aforefaid,  if  the  law  of  England  requireth  it, 
and  afterwards,  and  before  the  faid  time  when,  &c.  that  is  to 
fay,  on  the  firfl:  day  of  May,  in  the  i8th  year  of  the  reign  of 
the  laid  lady  the  now  Q^  at  Bucks  aforefaid,  of  fuch  his 
eftate,  died  thereof  feifed,  if  the  law  of  England  fo  requireth, 
by  virtue  of  which  the  meflTuage  aforefaid,  and  fix  acres  of 
pafture  aforefaid,  with  the  stppurtenancês,  parcel,  &c.   de- 
fcended, if  the  law  fo   requireth,- to  the  aforefaid  Richard 
Fowler,  as  fon  and  heir  of  the  faid  Gabriel,  by  virtue  of 
which  the  faid  Richard  Fowler  afterwards,  and  before  the 
faid  time  when,  &c.  into  the   mefliiage,  and  fix  acres  of 
lands  aforefaid,  with  the  appurtenances,  parcel,  &c.  entered, 
and  was  thereof  feifed  in  his  demefne  as  of  fee  tail,  that  is 
to  fay,  to  dim,  and  the  heirs  of  his  body  lawfully  begotten, 
if  the  law  of  England  this  requireth;  and  the  faid  Kichard 

Fowler 
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Fowler  being  fo  feifed  of  the  xnefTuage,  and  fix  acres  of  pafture 
iiforefaid,  with  the  appurtenances,  parcel,  &c.  if  the  law  of 
England  this  requireth,  the  faid  Richard  afterward,  and  before 
the  faid  time  when,  &c.  that  is  to  fay,  on  the  loth  day  of 
March,  in  the  33d  year  of  the  reign  of  the  faid  lady  the  now 
C^ueen,  at  Buckingham  aforefaid,  by  his  certain  writing, 
bearing  datethe  fame  day  arid  year,  fealed  with  the  feal  of  the 
faid  Richard,  andno  the  jurors  afore(aid,  in  evidence  (hewed, 
for  a  certain  fum  of  money,  in  the  faid  writing  fpecified,  if 
the  law  of  England  this  requireth,  enfeoffed  Francis  Dayreli» 
and  Edward  Dayrell,  Gent,  of  the  roefluage,  and  fix  acres 
aforefaid,  with  the  appurtenances,  parcel,  &c.  (amongfl 
other  things)  to  have  to  the  faid  Francis  and  Edward,  their 
heirs  and  aiEgns  for  ever,  by  virtue  of  which  the  faid  Francis 
and  Edward,  entered  into  the  mefluage,  and  fix  acres  of  paf- 
ture aforefaid,  parcel,  &c.  and  were  thereof  feifed  in  their 
demefne  as  of  fee,  if  the  law  of  England  this  reqniretb  ;  and 
being  fo  feifed  thereof,  if  the  law  of  England  this  requireth, 
the  faid  Francis  and  Edward  afterwards,  and  before  the  afore* 
faid  time  when.  See.  that  is  to  fay,  on  the  18th  day  of  June, 
in  the  33d  year  of  the  reign  of  the  faid  lady  the  now  Queen 
aforefaid,  at  Buckingham  aforefaid,  if  by  the  law  of  England 
this  they  could  do,  enfeoffed  the  aforefaid  John  Lambert,  of 
the  aforefaid  mefTuage,  and  fix  acres  of  pail u re,  parcel,  &c. 
with  the  appurtenances,  to  have  and  to  hold  imto  the  faid 
John  Lambert,  his  heirs  and  afHgns  for  ever,  by  virtue  of 
which  the  faid  John  Lambert,  after  and  before  the  aforefaid 
time,  when,  &c.  that  is  to  fay,  on  the  faid  i8th  day  of  June, 
in  the  33d  year  aforefaid,  entered  into  the  mefluage  and 
fix  acres  of  pafture  aforefaid,  parcel,  &c  with  the  appurte- 
nances and  was,  and  yet  is  thereof  feifed  in  his  demefne  as 
of  fee,  if  the  law  thereof  fo  requireth  :  and  the  jurors  afore» 
faid  further  fay  upon  their  oath  aforefaid,  that  çhe  aforefaid 
lady  the  Queen  that  now  is,  (as  before  is  faid),  being  feifed  in 
her  demefne  as  of  fee  in  the  right  of  .her  crown  of  England, 
of  and  in  the  aforefaid  mefTuage,  and  fix  acres  of  pafture,  par- 
eel,  &c.  if  the  law  of  England  this  requireth,  afterward,  and 
before  the  faid  time  when,  &c.  that  is  to  fay,  on  the  ayih 
day  of  May,  in  the  34th  year  of  her  reign,  the  faid  lady  the 
now  Queen,  by  her  letters  patent  under  the  great  feal  of 
England,  foaled  to  the  jurors  aforefaid  in  evidence  fhewed,  * 
whofe  date  is  at  Weftminfter,  the  fame  day  and  year,  in  conf- 
ederation of  the  good,  true,  faithful,  and  acceptable  fervice 
to  the  faid  lady  the  now  Queen  before  that  time,  by  her 
well-beloved  coufin  Thomas  *Ëarl  of  Ormond  and  Offory, 
done,  and  for  divers  other  caufes  and  confiderations,  the  afore- 
faid lady  the  now  Queen,  then  fpecially  moving,  as  alfo  a( 
the  humble  petition,  ice.  of  the  faid  Earl,  of , her  fpecial  grace, 
certain  kiiowledge»  and  mere  motion^  gave  and  granted  fur 

her. 
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herfelf,  hf  r  heirs  and  fucccflbrs,  to  her  beloved  fabjeâs  Ed* 
mond  Downing  and  Roger  Rant,  Gent,  the  mefluage  aforc- 
faid,  and  the  atorefaid  fix  acres  of  pafVare,  with  the  appurte- 
nances, in  which,  Sec.  (amongft  other  things)  by  the  name  of 
all  that  her  late  chantry,  called  Barton's  Chantry,  fituate, 
and'being  in  the  parifli  of  St.  Peter,  in  the  town  of  Bucking- 
ham, and  all  lands,  tenements,  rents,  and  hereditaments 
whatfoever,  with  their  appurtenances  whatibever,  fitoate,  ly- 
ing, and  being,  in  the  faid  town  of  Buckingham  in  the  afore- 
faid  county  of  Bucks,  to  the  faid  late  chantry,  called  Bar- 
ton's Chantry,  belonging,  or  appertaining^  or  to  the  main* 
tenanceofa  Chaplain  or  Prieft,  and  other  ufes  fuperftitious 
in  the  church  of  St.  Peter  aforefkid,  according  to  the  ordina- 
tion of  John  Barton  the  elder,,  before  chep  given,  bequeathed, 
limited,  or  appointed,  to  have,  hold,  and  enjoy,  to  the  (aid 
Edmond  Downing,  and  Roger  Rant,  their  heirs  and  affigns. 
to  the  only  and  proper  behoof  and  ufe  of  the  faid  Edmond  and 
Roger,  their  heirs  and  aflSgns  for  ever,  yielding  and  paying 
to  the  faid  lady  the  Queen  that  now  is,  her  heirs  and  fuccef- 
fors  yearly  for  ever,  13  pounds  and  12  pence,  of  lawful 
money  of  England,  to  the  hands  of  the  Receiver- general  of 
the  county  aforefaid,  for  the  time  being,  or  at  the  receipt  of 
the  Exchequer  of  the  faid  lady  the  Queen,  her  heirs  and  fuc- 
ceflbrs,  at  the  fealls  of  St.  Michael  the  Archangel,  and  the 
Annunciation  of  the  Blcfled  Virgin  Mary,  by  equal  portions 
every  year  to  be  paid,  for  all  rents,  exaftions,  feKvices,.  and 
demands  whatfoever  for  the  fame,  to  th€  faid  lady  the  Queen, 
and  her  fucceflbrs,  any  ways  to  be  rendered,  paid,  or  done  : 
and  the  faid  lady  the  now  Queen,  by  her  faid  letters  patent, 
for  herfelf,  her  heirs,  and  fuccefîbrs,  granted  unto  the  faid 
Edmond  I3owning  and  Roger  Rant,  that  the  faid  her  letters 
[103]  patent,  or  the  enrolment^ of  them,  fhould  be  of  force, 
firm,  fufficient,  and  efTeflualin  the  law,  againft  the  lady  the 
now  Queen,  her  heirs  and  fucceflbrs,  as  well  in  all  courts  as 
elfewhere  within  her  realm  of  England,  without  any  confir- 
mations, licences  or  tolerations,  by  the  aforefaid  lady  the  Q^ 
that  now  is,  her  heirs  or  fucceiforsj  thereafter  by  the  faid 
Edmond  and  Roger,  their  heirs  or  afligns,  or  by  any  of  them, 
to  be  procured  or  obtained,  notwithilanding  the  ill-naming  or 
ill- reciting,  or  non-reciting  the  aforefaid  feveral  manors, 
reâories,  meffiiages,  lands,  tenements,  and  other  alj  and 
fingular  the  premifes,  or  any  parcel  thereof,  notwithftanding 
the  not  finding  of  office  and  inquifition  of  the  premifes, 
or  of  any  parcel  thereof,  by  which  the  title  of  the  faid 
kdy  the  now  Queen,  ought  to*  be  found  before  the  making 
of  her  letters  patent  atorefaid  ;  and  notwithftanding  the 
Dot  reciting,  or  ill- reciting  of  any  demife  or  grant  of  the 
premifes,  or  of  any  parcel  thereof  before  then  made,  being 
^of  record,  or  not  of  record  ;  and  notwithfUnding  any  de- 
feds 
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feus  of  the  certain  compofition  or  declaration  of  the  yearly. 
value  of  the  premifes,  or  not  declaration  of  the  yearly  value  of 
the  premifes,  or  any  part  thereof  in  the  faid  letters  patent  ex- 
prefied  and  contained  ;  and  notwithstanding  other  defeâs  in 
not  naming,  or  ill-naming  any  tenant,  farmer,  or  occupier, 
of  the  lands,  tenements^  or  hereditaments  aforefaid,  or  any 
part  thereof,  or  not  rightly  naming  any  town,  hamlet,  parifh, 
or  county  in  which  the  premifes  or  any  parcel  thereof  be,  and 
alfo  in  not  naming  the  premifes  or  any  parcel  thereof  in  nature, 
kind,  or  quality  i  by  virtue  of  which  faid  letters  patent,  the 
aforefaid  Edmond  Downing  and  Roger  Rant,  were  feifed  of 
the  aforefaid  mefluage  and  dx  acres  of  land,    parcel,  &c.' 
with  their  appurtenances  (amongft  other  things)  in  their  de- 
mefneas  of  fee,  if  the  law  of  England  this  requireth,  and 
being  fo  feifed  thereof;  if  the  law  of  England  this  requireth,' 
the  faid  Edmond  Downing  and  Rpger  Rant,  by  their  certain 
indenture  made  on  the  28th  day  of  July,  in  the  34th  year  of 
the  reign  of  the  lady  the  now  Queen  aforefaid,  between  the, 
aforefaid  Edmond  Downing  and  Roger  Rant  of  the  one  part, 
and  one  Robert  Snelling  of  Eafl  Horfly  in  the  county  of  Surry, 
Gentleman,  and  Thomas  Butter  of  Gray's-inn  in  the  county 
of  Middlefex,  Gentleman,  of  the  other  part,  for  a  certain 
fum  of  good  and  lawful  money  of  England,  to  them  before- 
hand by  the  aforefaid  Rob.  Snelling  and  Tbo.  Butler  well 
and  truly  paid,   gave,  granted,  fold,   bargained,  and  con- 
firmed, to  the  aforefaid  Rob.  Snelling  and  Tho.  Butler,  their 
heirs  and  afligns  for  eyer,  the  mefTuage  aforefaid,  and  the 
aforefaid  fix  acres  of  paftnre,  parcel,  &:c.  with   the  appCirte* 
nances  (amongft  other  things)  to  hâve  and  to  hold  to  the  afore- 
faid Robert   Snelling  and  Thomas  Butler,  their  heirs  and 
affigns  for  ever,  as  by  the  indenture  aforefaid,  inrolled   in 
the  Clofe-roll  of  the  Chancery  of  the  faid  lady  the  now  Queen, 
on  the  loth  day  of  December,  in  the  35th  year  of  the  reign 
of  the  faid  lady  the  now  Queen,  to  the  jurors  aforefaid  in 
evidence  fhewed,    amongft  other  things  it  more  fully  ap- 
peareth  :  by  virtue  of  which  faid  indenture  and  the  inrolment 
thereof,  the  aforefaid  Robert  Snelling  and  Tho.  Butler,  were 
feifed  of  the  aforefaid  meffuage  and  of  the  aforefaid  fix  acres  of 
pafture,  parcel,  &c.  with  the  appurtenances,  in  which,  &c, 
amongft  other  things,  in  their  demefne  as  of  fee  (if  the  law 
of  England  in  this  cafe  requireth  it)  and  the  aforefaid  Rob. 
Snelling  and  Tho,  Butler,  being  fo  feifed  thereof  (if  the  law 
of  England  this  requireth)  afterward  and  before  the  time 
when,  &c.  that  is  to  fay,  on  the  23d  day  of  May,  in  the 
36th   year  of  the  reign  of  the  faid  lady  the  now  Qi^cea 
aforefaid,  entered  into  the  aforefaid  mefTuage,  and. the  ature- 
faid  fix  acres  of  pafture,  parcel,  Sec.  with  the  appurtenances, 
and  were  feifed  thereof  in  their  demefne  as  of  fee,  if  the 
hw  of  England  fo  requireth,  and  being  fo  feifed  thereof,  the 
aforefaid  John  Lambert  continuing  his  pofTefTion  albrel'aid,  if 
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ebelaw  of  England  this  requireth,  the  faid  Rob.  Snelling  and 
Tho.  Butler,  on  the  aforefaîd  23d  day  of  May  at  the  faid 
town  of  Buckingham  demi  fed  and  to  farm  let  the  mefluage 
aforefaid  and  the  aforefaid  fix  acres  of  pafture,  parcel,  &c. 
vrith  the  appurtenances  (amongft  other  things)  to  the  afotef« 
Theoph.  Adams,  to  have  to  the  faid  Theoph.  AdamS)  his  ex- 
ecutors and  afligns,  from  the  aforefaid  23d  day  of  May,  in 
the  36th  year  of  the  reign  of  the  faid  lady  the  now  Queen 
aforefaid,  until  the  end  and  term  afocefaid  of  ten  years  iuUy 
to  be  complete  and  ended  :  by  virtue  of  which  the  faid  1  heoph. 
Adams  into  the  mefftiage  aforefaid,  and  into  the  aforefaid  fix 
acres  of  pafture,  parcel,  &c«  with  their  appurtenances  (amongft 
other  things)  afterwards,  that  is  to  fay,  the  16th  day  of  April* 
in  the  39th  year  of  the  reign  of  the  (aid  lady  the  now  Queen, 
entered  and  was  thereof  poflcffed,  if  the  law  in  this  cale  re- 
quireth  .it,    upon  whofe  poifeflion  of  the  faid  Theophilu» 
tbereofi  the  aforefaid  John  Lambert  afterwards,  that  is  to  fay, 
on  the  fame  16th  day  of  April,  in  the  3gth  year  aforefaid»- 
into  the  meflTuage  aforefaid,  and  the  aforciaid  Gx  acres  of  paf- 
tufe,  parcel,  &c«  with  the  appurtenances,  entered,  and  the 
iame  Theoph.  Adams  from  his  farm  aforefaid  thereof,  his  term 
aforefaid  thereof  not  yetefided,  eje£^ed,  expelled,  and  amoved, 
and  him  the  faid  Theophilus  from  his  poiTeflion  thereof  held 
out,  and  yet  holdeth  out,  as  the  faid  Theophilus  before  hath 
againft  him  declared*     But  whether  upon  the  whole  matter 
aforefaid)  found  in  form  aforefaid,  it  (hall  feem  tothecouit 
here,  that  the  aforefaid  John  Lambert  is  guilty  of  the  tre(paf8 
aind  ejeûment  of  the  faid  Theoph   Adams,  of  and  in  the  mcf- 
fuage  aforefaid,  and  the  aforefaid  fix  acres  of  pafture,  &c. 
"  with  the  appurtenances,  or  not,  the  jurors  aforefaid  are  utterly 
ignorant,  and  thereof  they  pray  the  advice  of  the  court  Here, 
&C.  and  if  upon  the  faid  whole   matter  in  form   afortrfaid 
found,  it  (hall  feem  to  the  court  here,  that  the  aforefaid  John 
Lambert  is  guilty  of  the  ejeâment  and  trefpafs  to  the  faid 
1  heophilus  of  the  me(ruagè  aforefaid,   and  the  aforefaid  fix 
acres  of  pafture,  parcel,  &c.  with  the  appurtenances,  then 
the  faid  jurors  fay,  upon  their  oath  aforefaid,  that  the  afoie* 
&id  John  Lambert  is  guilty  of  the  trefpafs  and  eje£lment 
thereof  as  the  aforefaid  Theophilus  above  againft  him  thereof 
complaineth,  and  then  they  aifefs  the  damages  of  the  faid 
Tbcop.  by  the  occafion  of  the  faid  trefpafs  and  ejcâment  hefides 
[104]     his  charges  and  cofts  by  him  about   his  fuit  in  this  behalf 
put  unto,  to  12  d.  and  for  his  charges  and  cofts  to  I2d.  and 
if  upon  the  whole  matter  aforefaid,  in  form  aforefaid  (ound, 
it  (ball  feem  to  the  court  here,  tb;it  the  aforefaid  John  Lam* 
bert  is  not  guilty  of  the  trefpafs  and  ejeâment  aforefaid,  of 
and  in  the  mcfiuage  aforefaid,  and  the  aforefaid  Cix  acres  of 
pafture,  parcel,  &c.  with  the  appurteiiances,  then  the  aforc- 
iaid  jurors  iày  upon  their  oath  aforefaid,  that  the  aforefaîd 
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John  Lambert  is  not  thereof  guilty  as  the  faîd  John  for  him* 
felf  above  in  pleading  hath  alledged  ;  and  farther  the  faid  ju- 
rors fay  upon  their  dath  aforefaid»  that  the  aforefaid  John  Lam* 
bert  in  nothing  is  guilty  of  the  trefpafs  and  ejectment  aforef. 
in  4  acres  of  paflure  of  the  faid  10  acres  of  pafture  refidue  a- 
bove  fuppofed  to  be  done,  as  the  faid  John  Lambert  above  in 
pleading  hathalledged,  &c.  and  becaufe  the  court  of  the  lady 
the  Queen  here  of  giving  their  judgment  of  and  upon  the  pre* 
mifes,  are  not  yet  advifed,  day  is  given  to  the  parties  aforefaid 
before  the  lady  the  Queen  at  Weliminfter,  until  Friday  next 
after  the  morrow  of  the  Ho'y  Trinity,  to. hear  their  judgment 
of  and  upon  the  premifes,  becaufe  the  court  of  the  faid  lady  the 
Q.  here, are  not  yet,  &c.   And  fo  continued  from  term  to  term, 
until  Tuefday  next  after  the  morrow  of  All  SoiJs,  to  hear  their 
judgment  of  and  upon  the  premifes,  becaufe  the  court  of  the 
faid  lady  theQjhcre,  are  not  yet,  &c.     At  which  day,  before 
the  faid  lady  the  Q;^at  Weftminfter  come  the  parties  aforef.  in 
their  proper  perfons,  whereupon  a'l  and  fmgular  the  premifes 
being  feen  and  fully  undcrftood  by  the  court  of  the  (aid  lady 
the  Q.  here,  and  mature  deliberation  thereupon  had,  for  that 
it  fcemeth  to  the  court  of  the  faid  lady  the  Q.  here,  that  the     .  • 
aforef.  John  Lambert  is  guilty  of  ^he  trefpafs  and  ejeâment  of 
the  faid  Theop.  Adams,  of  and  in  the  meiïuage  aforef.  and  the 
aforefaid  fix  acres  of  pafturc,  parcel,  &c.  with  the  appurtcn, 
therefore  it  is  confidered,  that  the  aforef.  Theoph.  Adams  do 
recover  againft  the  aforef.  John  Lambert  his  term  aforef.  yet' 
to  come,  of  and  in  the  aforef  mefiuage,  and  the  aforef.  fix  acres 
of  pafturc  (parcel  of  the  faid  ten  acres  of  pafture)  with  the  ap- 
purtenances, and  his  damages  aforef  by  the  jurors,  in  forni  a- 
foref.  afiefled,  as  alfo  25  pounds  for  his  charges  and  cofts  aforef. 
to  the  faid  Theoph.  Adams  bv  the  court  of  the  faid  lady  the  Q. 
here  with  his  afTent  of  increaie  adjudged  ;  which  faid  damages 
in  the  whole  do  amount  to  25L  2s.  8d.  and  that  the  faid 
John  Lambert  be  taken,  &c.  And  likcwife  the  aforef  Theoph. 
Adams  be  in  mercy  for  his  falfe  clamour  againft  the  aforefaid 
John  Lambert  for  the  reft  of  the  trefpafs  and  ejeôment  aforef. 
whereof  the  faid  John  Lambert  is  acquitted,  therefore  the 
faid  JohnLambert  as  to  the  reft  of  the  faid  trefpafs  and  cjcû- 
meot  may  go  thereof  without  day,  &c. 
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Mich.  44  &   45  £liz. 
la  the  King's  Bench. 


ffeni. 
Moor 


içf-         TN  EjiifiMi  Jfrm^in  the  King's  Bench,  betveen  Adams  and 

iS*'  ^*       Lambert,  which  began  Hil.  40  £!«,.  Rgt.  748,  of  lands 

x^Rdi.Rep,49y  i>^  Buckingham  within  the  county  of  Bucks*  upon  not  guilty 

50.    *      '       ^eaded^  the  jury  gave  a  fecial  terdiû  to  this  eff^âi  John 

Vgutwk  was  feiled  of  the  (M  lands  in  fee,  and  made  ai  feoff- 

mont  in  Cse  to  perform  bis  will,  and  afterwards  by  bis  will 

is  writing  devifed  the  ùid  landa  to  John  Ba^iton  hi3  younger 

lit.  Rep.  XII.     brother  for  his  life,  fub  anditiomhts  fequintHfu^y  viz.    quod 

s4m  y^bantus  duranU  vita  jfuây  invmal,  uHum  tapii/anttm  pr9 

anima  diSii  Jab.    BarUa  fmiarisf    CsT    aliorum  tcelefiâ  Sait^i 

PMri  invilrdt  Buci*  ^9tidie  cdebratur^  :  it  volmt  gucdpraJ* 

2obéfratirfiius  annuattm  durante  vita  fiid  pirfQhaf  di£l$  capel^ 
n9  $H.  prad*  iccliftâprùfufttnaf  fro.  6  A  13^1.  ^i.  de  exifilns 
bf  prwiïi  UntmênUr^  prad\  Et  ififuptx  volw  quod  di&*  Job* 
fiatir  fuus  dmonUvitâfuâ,  inventât  in  vill*  praH  6  pauperis ba^ 
mines  five  faemin^  ad  erand'  pre  anima /ua  (j  aliar^  in  i\ftamenta 
freed*  nenanat*  finguUs  diebusimperpetuum:  et,  qK9d  d^ret  qualibet 
ffptimana  durante  vitâfuâ  cuilibet  tpfirum  pa/eper^.  ^d.  ^  etiam 
eniUbetipferum^manJ^ion*  prou^(Dee  difponente)  pro  eh  emjlituit 
H  er^nwif:  ae  etiam  quod  idem  Jo^ /rater  fum  tota  vitâfuâ 
inveniat  unum  iampad^  ardenf  finguUs  diebus  ^  noeiibus  coram 
San£fo  Ramwaldo  in  eccUfiâ  praJt^  preut  modi  inventus  efl  ^ 
Juftentatus  ;  &  quod  idem  Job'  frater  fum  durante  vitâfuâ  te^ 
neatfiu  tenerifaciat  anmverfarium  fuum  in  ecclefia  pretax ^  in  quo 
quidem  anniverfario  inveniet  idem  Joh^  frater  fuus  annuattm 
duos  cereos  noûe  ad  Dirige,  {^  diefequenie  ad  Miff,  unum  fci* 
Ueet  ad  caputs  V  aherum  ad  pedes  fepultura  diéf  teflat*  ar- 
dentés^  quolibet  cereo  pondérante  tret  hlf  quitus  exequiis  completes 
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vclult  qucd  totum  id  quod  Séîis  ants  rffid'  fitéritj  d/mitat*  If 
nman*  ait  art  S.  Jaçobi  in  euUfta  pra-P  fuper  candtlahrum  ibidf 
êxifUti  capellano  cantar^  fua  prad^  Jinguiis  diebus  fejlivis  adi 
MiJJl  quamd'tu  durare  poterit  deftroitur  ;  H  qmdidim  Joh^  fra^ 
Ur  fuus  tota  vita  fuâ  durante^  invtniat  annuat*  unum  torchtr* 
cofnpeten*  ad  altars  prad*  difervitur'  :  it  voluit  quid  omnia  prm^ 
finement^  pofl  mortem  prad^  "JqV  fratris  fui  inttgrl  nmantraU 
Mar  g,  tf  Ifab*  fororibus  fuis^  ad  vitam  earrnn  i^  earum  alter  ius.  * 
diutiiis  viven  i  fuh  conditione  quod  eadtm  M,  iff  I.  earum  vitO' 
durartt\  faciant  perimpleri  ^  obfervari  omnia  onera  fuperius  lir 
mitat*  in  forma  prad*.  Et  poft  mortem  pr^^  Mar^Ù  Ifah^vo* 
luit  quod  omnia  prad*  tenement  remaneant  IV^  Fowler  tenind*fibi 
W  hared^  de  corporefuo  legitime  proereat^  s  fui  conditione  quod  ipr 
JS  obfefvent  omnia  à  fingula  oner  a  fuperfcript^  in. for  ma  antediû* 
imper pel\  et  fi  contingat  prod*  ff^ill.  Fowler  fine  hared?  de  eorpore^  • 
fuo  legitime  procreaf  obire^  tunc  omnia  la  fing  prad^  tenem*  injUfgrX 
reman*  foh^  Somerton  confanguimo  fuo  i^  ha^ed*  de  eor^  fw  Ugi-s 
time  exâun\  fub  conditione  quod  ipfi  omnia  U  fheguia  onerafupra'*  ^ 

fcripf  in  forma  prad*  perimpleant  &  obferumt  imperpei*  :  ^/^Cr.  Jic.  576.  * 
ipfum  Job*  Somerton^  abfqut  hand*  de  corporefuo  legif  exeun  obir4 
contigerit^  quodextunc  omnia  prad*  tenementa  intègre  reman*  ffllP 
Purfrey  Iff  harei  fuis  de  eorpon  fuo  Ugit\  ex£un\  fub  condic*  quid 
idem  îriW  là  bar  et  fui  ^  faciqnt  perimpUant  {^  obfervent  omniék 
i^  fingula  onera  in  forma  pr^ed*  imperpet*  :  reniânere  pro  defeGf- 
hujufmodi  exit*  Aiagijiro  domûs  S.  Tho.  Martyris  de  Aeon*  Lonif 
pro  ^0  ann*  extunc  prox*  fequen*  fef  pUnar*  complend*  :  et  poft 
term*  iW  finit*  reman\Magiflro  bofpital*  S.  Bartb.Lomt&fuceef, 
fuis  pro  40  ann*  extunc  prox*  fequen'  (if  pknar*  eomplend*  :  cui* 
libet  cor um  fub  condiC^  quod  quilibei  eorum  J^iJIr'  li  fucceff^ 
fuorum  durante  tof  term\facittnt  l^  perimpleant  omnia  &  fngU'* 
la  onera  fupra  limitai  infarmâfupradiST:  et  fi  contingat  prad 
JoVfratretp  fuum  durante  vita  fuâ  in  perfiiend*  onera  fupradiâl' 
deficere^  feu  iW  non  perimplere^  out  omnia  pradi^a  tenement  du* 
rante  vita  fuâ  non  competent*  fujlentare  l^  repararot  feu  ea  aut 
aliquam  parceP  earund*  alienare  frue  ad  parvum  valor*  ea  dimit^^ 
tere  in  prajudic*  cater*  perfonarum  in  remaner*  fupradiSi^  ncmi'» 
not*  i  quodextunc  bene  Ûcebit  praf.  Marg*  l*f  Ifab*  in prad*  tene-' 
menta  cum  pertin*  intrare^  lif  ea  retinere  ut  in  reman*  fuo  prad* 
abfque  contradiéJ*  alicujus^  l^  quod  extunc fhttus  prad*  "Jolf  fra* 
iris  fui  omnino  ceffat^  l^  nidlius  fit  valor  is:  and  the  like  con- 
dition or  limitation  of  forfeiture  is  annexed  to  all  the  re« 
maindcrs  in  the  fame  will,  and  if  aU  in  repiaiader  forfeit, 
the  faid  land^  to  remain  to  (he  faid  John  Barton  the  tef- 
tator,  and  to  his  heirs  for  ever.  Suppertandum^  l5fc.  et  quia 
hac  mea  voluntas  pro  bono  animarum  pair  is  Ijf  matris  meo* 
rum,  anima  etiam  mea  animabufque  fratrûm^  foror*  parentum 
isf  benefaéîorum  meorum  édita  fuit^  Iff^  ordinata  :  precor  ^ 
omrci  prad^  fratrem  meum,  prout  pro  me  bf  Je  voluerit  refpondere 
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fuoJ  ipft  iota  vita  fua  diliginùr  fuptrvidiat  gubernation^  wb- 
'  tar*  fupradiâi*  ;  ÛT  quod  9mnia  fuprafcripta  &  in  hac  meà  M- 
ma  voiuntate  deciaraf  invioiabiiiiir  perimpUant*  bf  cmjervnit  : 
et  quod  notitiam  fa^  $mnib*  bits  qai  in  renutff  pra^ Jiaiumbabt' 
bunt  in  diHis-  ientmentis^  ut  ipfi  eognofcant  tenor^  &  tff^^^  ttjlo' 
menti  bf  ultima  mtet  voiuntaf.  Et  volo  quod  feoffati  mti  de  imf 
menf  cum  fuis  pertinetC  quod  mei  pauper e$  homines  modo  inbali" 
^  tant  pro  eo  quod  non  eji  divifibile^  facient  taUmftatum  peft  mor- 
ttm  meam  emnibus  iilit  fupranominat^  prout  hcbeant  ex  meo  /f 
gato  de  i^  in  tenemeniis  in  Buck*  preêdiéf^  ad  ufum  prad^  pau- 
perûm  ibid*  habitan*  fufpertand*  repcfrationes  illius  tenementi  précf 
pauper*  qttoties  indegertt  :  et  quia  dubito  ne  tenemenf  fitpradT fuf» 
ficiant  ad /upportancP  omnia  prad'  onera^  caufa  grandi  cujioi  re» 
paration*  edrundem^  volo  quod feoffaii  mei  ftattm  poft  mortem  meam 
•  faciant  talem Jiatum  omnibus  illis  fuptanominatis^  àe  omnibus  iUis 
terris  (5f  tenementis  meis  in  villis  de  Bourton^  Moreton^  Gaveat 
eum  prgebend*  Lembergh,  Thomborough^  HiUefden^  fVaterJlrat- 
prd^  Sbaldefton  ^  Foycpte  in  com*  Buck*  ac  de  omnibus  Hits  terris 
(sf  tenementis  meis  in  tVorton  in  com*  Oxonise^  ac  de  yno  tenemento 
meo  in  villa  Oxoniee  in  quibus  feoff ati  extiterunt^  prout  habent  ex 
meo  legate  de  bf  in  tenementis  de  Buck*  pnecT  :  ita  quod  fufficien* 
ter  omnia  onera  preed^  pojjint  fujlentare^  et  etiam  fro  labore  inde 
rationabiliter  percipere  et  obtinere.  And  this  Cifc  was  fcvcral 
times  argued  at  the  bar,  and  afterwards  it  was  openly  argbed 
in  court  by  Yelvcrton  and  Fenner  Ju3ices  in  one  day,  and  by 
Gawdy  and  Popham  Chief  Juftice  in  another.  And  in  this 
cafe  (which  extends  to  all  the  parts,  in  effeét  of  the  body  of 

^^SO^  the  ftatute  of  i  E.  6.   cap.  14.)  tbefe  points  were  refolvcd. 

I.  Although  in  this  cafe  the  land  was  deirifed  to  his  brother 
for  life,  the  remainder  to  his  frfters,  &c.  between  whom  as 
wa«  objeâed,    was  apparent   confideration  of   nature,  and 

*  blood  and  poflerity  in  reafonable  manner  ;  and  ahho'  the  de- 

rifor  has  limited  what  fum  (ball  be  employed  upon  the  chap* 
Iain,  obit^  &c.  by  which  his  intent  (as  it  was  objeâed)  appears 
to  advance  them  of  his  blood  (to  whom  he  had  devifed  the 
laiid)  with  the  rcfidue  of  the  profits  which  remained,  and 
whereof  no  certain  difpofuion  was  made  by  him,  that  by 
the  law,  the  land  being  devifed  to  them,  they  ihould  take 
the  furplufagtf  of  the  profits  (of  which  no  difpofition  was 
made)  to  their  own  ufe,  and  the  apparent  confideratron  of 
advancement  of  his  blood  expreiTes  his  intent,  that  after 
the  divine  fervices  (as  it  was  then  thought)  were  performed, 
.  thofe  of  his  blood  (hould  be  maintained  and  relieved  with 
the  refidue,  wherefore  his  blood  (hould  have  the  land,  and 
the  chaplains,  &c.  (hould  have  pen  lions,  and  fo  in  refpeâ  of 
the  perfons  the  land  was  not  given  to  the  King  ;  yet  it  was  re- 
folvcd, that  wives,  foQSi  daughters,'  filters,  coufins,  and  other 
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dear  friends,  were  perfons  within  this  a£l  ^  for  if  men  as  well 
in  their  lives,  as  by  their  teflaments  after  their  deaths»  ufed 
to  put  and  repofe  confidence  in  their  kindred  and  dearfriendS|  Poaqi  iii,  i, 
for  their  temporal  goods,  û  multo  forthriy  when  they  intend  to 
difpofe  of  their  temporal  poiTeŒons  for  the  health  of  their  fouls 
(as  it  was  then  thought)  they  would  convey  them  to  thofe  in 
whom  they  had  the  grcatefl  confidence  :  and  in  theft  cafes  of 
divine  felrvice  concerning  the  health  of  the  foul,  it  fliall  not  be 
intended  any  advancement  or  preferment  of  his  blood,  or  any 
other  earthly  confideration,  unlefs  it  is  fo  declared  by  ezprcis 
words  ;  but  all  (hall  be  intended  for  the  advancement  and  con- 
tinuance of  the  intents  and  purpofes  exprefled,  y^.  divine  fer- 
vices  as  things  without  a!I  comparifon  mod  worthy  and.  ex- 
cellent ;  and  he  who  betrays  fuch  truft  (the  divine  fervicc  bcf^ 
ing  according  to  (he  law  of  God)  is  by  many  degrees  a  greater 
ofTeuder  than  he  who  doth  not  perform  truft  or  confidence 
concerning  temporal  things,  for  he  who  robs  his  friend  com^ 
mits  felony,  and  he  who  robs  poor  men  of  their  living  is 
^  greater  thief  by  the  law  of  God,  for  panis  pauperum  vita 
pauperum^  iff  qui  defraudit  eos  vlr  fanguinis  eft  :  but  though  he  ^^  ^'*'  34** 
who  takes  away  any  thing  that  is  givçn  for  fhe  divine  and  true  '^*'  *'  - 

fervice  of  God,  eft  facnUgus^  W  omnium  pradonûm  cupiditatem 
tf  ftelera  fuperat  :  and  although  it  appears  by  the  preamble  of 
the  a£l,  that  the  devifing  and  phantafing  of  vain  opinions  of 
purgatory  and  mafles  fatisfaâory  to  be  celebrated  for  thofe  who 
were  dead,  was  great  caufe  of  fuperftition  and  error  in  the 
cbriftian  religion,  &c.  yet  forafmuch  as  the  devifor  and  devil'ecs 
in  the  cafe  at  bar  were  (as  they  were  taueht)  perfuaded  that 
it  was  for  divine  fervice  and  the  health  of  fouls,  it  fhall  be  in- 
tended that  their  intentions  were  to  advance  fuch  ufes,  and 
no:  the  priviJte  advantages  of  the  devifees  ;  and  therefore  it 
was  refolvedjthat  the  perlon,  be  he  of  blood  or  not,  fingle  or 
corporate,  or  politic,  to  whom  the  land  is  devifedor  convey-' 
cd,  is  not  to  be  rcfpeded,  but  all  is  one  within  the  purview  of 
this  acl.  And  this  was  refolved,  as  to  the  perfons  of  the  de-  Duke  91, 
vifees,  feoffees,  &c.  within  this  a£V.  2.  Although  it  was  ob- 
jected, that  forafmuch  as  the  land  was  devifed  for  life,  the  re* 
m  inder  in  tail,  and  a  reverfion  of  thé  fee  expe£lant  to  the 
heirs  of  the  devifor  was  not  devifed,  and  the  letter  of  the  a£b 
is,  •*  to  the  finding  of  any  Priefl  to  have  continuance  for  ever,** 
upon  which  it  was  faid,  that  an  eftate  for  life  and  an  eflate 
tail,  which  were  eftates  limited  and  determinable,  were  not 
within  the  letter  or  intention  of  this  aÔ,  iff  eo  potius  be- 
caufe  the  makers  of  the  aft  by  the  firft  branch  have  provid- 
ed, when  a  Plied  was  appointed  to  be  found  for  ever,  and  by 
another  branch  fubfcquent,  when  he  was  to  be  found  for  yeais, 
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by  wVidi  fpccial  and  precîfe  enumeration  of  thefc  two  cafes« 
the  makers  of  the  aél  intended  to  exclude  eftates  in  tail,  and 
cftatcs  for  life,  fo  that  eftates  in  tail  and  for  life  funt  cûfus 
vmijfiTA  it  was  faid  :  yet  it  was  refolved,  that  edatesin  tail  and 
Onke  ^i»  1Q7»  inflates  fof  Ixfc  alfo  were  included  by  equity  and  meaning  w  ith- 
l^aoe  ICI-  j^  ^^  former  branch,  for  the  intent  and  meaning  of  the  aft, 

as  appears  by  the  preamble,  was    to    extirpate  out  of  men's 
minds  thefe  lupcrftitious  errors,    and  to  take  tfcem  utterly  a- 
Vay,  in  what  manner,  or  for  what  time  they  were  given,  and 
not  to  take  them  away  only  which  were  appointed  to  have  con- 
tinuance for  ever,  atid  leave  thofc  to  have  eflence  which  were 
determinable  or  limitevi  for  a  time  :  and  forafmuch  as  the  fta- 
\ute  by  exprefs  words  abrogates  and  takes  a>vayall  fuch  fupcrfli- 
tiousufes  which  were  to  have  continuance  for  ever,  by  equity 
and  good  conftruâion  it  extends  to  every  lefs  time  whatfoevcr. 
Alfo  it  was  faid,  that  the  itatutes  fay,  **  by  any  manner  ^of 
<*  aflurance,  conveyance,  &c.  for   ever,"  and   by   common 
^offibility  an  cftate  tail  may  continue  for  ever.     Alfo  in  this 
cafe  at  bar  the  intent  of  the  devifor  was  (as  appears  by  his 
•will)  that  the  Prieft  (hould  be  found  for  ever,  for  he  appoints 
nlfo  his  right  heirs  to  iind  him  :  and  if  fuch    conftruâion 
fhould  not  be  made,  the  mifchief  intended  to  be  remedied 
by  the  aâ  would  remain,  againft  the  intent   and  meaning  of 
the  aft  ;   and   in  the  claufcs  of  obits,  the  words    are,  **  to 
•*  have  continuance  for  ever."     And  yet  it  was  agreed  in  the 
cafc  of  Winchefter,  that  an  obit  being  appointed- to  be  found 
for  eight  years  was  included  within  the  equity  of  the  aft:  fo 
Dttke  91*  loCo»  it  was  refolvcd  22  Eliz.  in  the  Dean  of  Paul's  Cafe,  that  a  col- 
'^Dv^éS^V    '^B^  ^^  chauniry  in  reputation,  although    it  wants  fufficicnt 
47. 4 lion.  i56>  foundation  and  incorporation  in  law,  was  given  to  the  King 
157.  GoMJb.93,  by  the  faid  aft,  and  the  reafon  was,  becaufe  the  intent  of  ihc 
'^Roli^e'*  î*^*  makers  of  the  aft  was  to  take  away  all  fupcrftition  out  of 
Poftca  ioS.*lu  ^'  men*s  minds,  and  not  to  fufFer  any  to  have    continuance  ; 
and  fupcrdiiion  was  maintained  as  weU  in  reputaiive  chann- 
tries,  as  in  others  j  and  yet  it  was  not  within  the  letter  of 
the  aft,    for  in  judgment  of  law   it  was  no    college  nor 
chauntry;  for  rejfutauo  ejï  vulgaris  opinio  ubi  mn  ejl  ventau 
And  this  was  refolved  as  to  eftates  devifed  to  fuperftitious 
s  înit.  66K.        ufes  within  the  purview  of  this  flatute,     3,  Where  it  was 
Pcflc4io7.b.      objefted,  that  this  devife  of  the  land  was  not  to  the  intent 
to  iSnd  a   chauntry  or  ftîpendiary  Prieft,  or  to  the  finding 
of  a    Prieft  as    the  ftature  fpeaks.   but    was   upon    condi- 
tion  to  find  him,   fo  thac  it  the  Prieft  (hall  not  be  found, 
the  eftace  ihall  ceafc,    and   the  third   branch   of  the    aft 
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doth  not  fpeak  ot  any  eflate  conditional,  but  only  where  the 
pried  was  to  be  found  for  eVer  ;  and  therefore  an  eftate  con^ 
cfitiona)  (hail  be  out  of  the  purview  of  the  zA  :  But  it  was  an* 
fwered  and  refolved,  that  it  was  within  the  faid  aâ,  for  when 
the  Und  is  devifed  upon  condition  to  find  a  Pricft,  without 
<îucftion  this  land  is  devifed»  **  to  the  finding  of  a  Prieft^  D»ke9«'W7* 
&€.'*  as  the  ftatute  fpeaks.     And  it  is  a  ftronger  cafe,  where 
It  is  devifed  upon  condition,  than  where  it  is  devifed  to  the 
intent,  or  for  the  finding  of  a  Prieft,  for  the  condition  is 
more  compulfory  and  penal  for  the  maintenance  of  things 
prohibited  by  the  law.     Nota  reader»  there  is  one  provifo  wr- 
/us  finem  aHuis  by  which  is  provided,  that  it  (hall  not  be 
lawful  for  any  perfon  by  reafon  of  any  revcrfion,  ufc,  orcon^ 
dition,  to  enter,  or  claim  any  laoid  for  not  finding  of  any 
Pricft,  or  poor  men,  obit,  anniverfary,  light,  or  lamp,  after 
the  faid  aâ  to  be  found  or  done.     By  which  it  appears,  by 
the  judgment  of  the  whole  Parliament,  that  land  given  upon 
condition  or  other  determination,  and  all  eftates  whereof  there 
iverc  reverffons  expédiant,  be  they  eftatestail,  fur  life,  or  any 
other  particular  eftate^  were  within  the  aâ.     And  this  was 
refolved  for  the  manner  of  conveyance  or  afiurance  of  lands   . 
to  fuperftitious  ufes  within  this  aft.     4.  It  was  refolved,  that  Duke  91. 107. 
all  the  land  in  this  cafe  was  given  to  the  King  by  the  faid 
aft,  which  was  the  principal  point  of  the  cafe,  and  of  great 
confequence,  and  that  for  divers  reafons  ;  for  the  better  un- 
derftanding  of  which,  five  of  the  firft  branches  of  the  aft  are 
to  be  coniidered.     i.  Are  given  to  the  King,  **  AU  manner 
"  of   colleges,    free  chapeh,  and  cbauntries,    &c.     2.  Ail 
<'  manors,  lands,  tenements,  &c.  belonging  to  them  or  any  of 
•*  them.  3.  All  manors,  lands,  tenem.  &c.  by  any  mean  aflo-  iCâ.«4.b, 
**  rancc,  conveyance,  &c.  given,  affigned,  limited,  or  appoint- 
'*  ed  to  the  finding  of  any  Prieft  to  have  continuance  for  ever» 
'*  and  wherewith  or  whereby  any  Prieft  was  fuQained,  main* 
*^  tained,  or  found,  within  five  years,  &c.  4.  Andalfoali  an« 
*^  nual  rents,  profits,  and  emoluments  at  any  time  within  five 
•*  years,   &c.  employed,  paid  or  bellowed  toward  or  for  the 
*'  maintenance  or  finding  of  any  flipendiary  Pried  for  ev^r. 
'^  5.  Shall  be  in  the  aftual  and  real  PoSSeffion  of  the  King,  &c« 
<'  in  as  lar^e  and  ample  manner  and  form,  as  the  Prieft,  War- 
«'  dens,  Maftcrs,  Minifters,  Governors,  or  other  incumbents 
*'-  of  them  within  five  Years,  &c.  had  occupied  or  enjoyed  the 
**  fame,  and  as  though  the  colleges,  free  chapels,  chauntriesi 
*^  ftipends,  falariesof  Priefts,  and  the  aid  manors,  lands,  &c. 
M  were  in  this  aft  fpecially,  particularly,  and  certainly  rehear* 
•*  ed,  named  and  exprefied  by  cxprefs  words,  &c.**     And 
the  confideraiion  of  every  of  thefe  claufes  was  reqaifite  for 
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the  ^deciding  of  this  point»  for  the  true  expoGtion  of  one  of 
them  fervcs  very  well    for  the  good   underftanding  of  the 
others:  as  to  the  fii(t  claufe  it  was  refolved,  that  ibmc  of 
ihe  colleges»  chauntries»  &c.  which  were  not  lawfully  found- 
ed, but  were  only  in  reputation,  were  given  to  the  King  by 
the  faid  au,  and  fome  not,  and  therefore  this  diôêrence  was 
agreed  ;  that  where  the  college,  chauntry,  &c.  had  fuch  be- 
ginning which  might  have  made  a  lawful  foundation,  but 
for  error  or  imperfeâion  in  the  penning  or  proceeding  of  ir, 
was  not  in  judgment  of  law  lawfully  founded,  fuch  college  or 
chauiitry  is  given  to  the  King  by  the  faid  slGL  :    but  when 
(«)Cro.  J«c.  51.  there  is  a  college  or  chauntry  only  in  vulgar  [a)  reputaticn, 
iRoa.Re|».i»7.  without  any  commencement  or  countenance  of  a  lawful  foun- 
«P-  3  • .  ^atiojj^  Qr  ereâed  by  fucl\  means  which  cannot  make  a  law- 
ful foundation,  there  fuch  college  or  chauntry  is  not  given  to 
(*)  Antea  106.    the  King  by  this  adl.     Noia  reader,   the  rule  is,  ^uai  {à) 
,  «iDitr  60S.     ffpittati^  iji  vulgaris  epimc  ftbi  non  eji  Veritas ^  (^  vulgaris  opsmie 
f/l  dupUx  ;  fc.  opinio  vulgaris  orta  inUr  graves  W  difiretasy  (S 
fua  Valium  veritatis  habet  ;  ^  opinio  tantùm  orta  inter  levés 
&  vulgar  es  homines  ahfque  fpecie  veritaiis  :  and    according  to 
this  didinâion  it  has  been  adjudged  and  refolved  by  all  the 
Juftices  upon  this  iird  branch  of  this  a£l  :    and  therefore 
Hill.  6  &  7  E.  6.  Dyer   8i.  which  was  immediately  after 
the  making  of  the  faid  aâ:«  the  cafe  was,  that  Pope  IJrbaa 
at  the  requefl  of  Ralph,  B.iron  of  Greydock,  founded  a  col- 
Thcca^cof        lege  of  a  Mafter  and  fix  Priefts  refident  at  Grey  flock,  and 
Creyflpcit  Ccl-    affigngd  to  each  of  the  Priefts  five  marks  per  Annum,  bcfides 
(c)Dt.  8i.pl.     their  bed  and  chamber,  a'nd  the  Mafter  40/  per  annum»  and 
64.  Djerié;.     and  it  was  certified  into  the  book  of  firft-ffuits  and  tenths 
lVAc^^^^*'  r/<i7or,  y  colleg.  di  Greyjf.  that  this  college  was  in  ejfe  within 
JO  Co.*  34! V     fi^c  y^8"  before  the  (aid  adl  j  and  it  was  refolved  **  by  the 
*^  Juftices,"  that  this  reputative  college  was  not  given  to  the 
King  by  the  faid  a£t  of  i  E.  6  becaufe  it  wanted  a  lawful  be* 
ginning,  and  the  countenance  aifo  of  a  lawful  commencement  \ 
fpr  the  (d)  Pope  cannot  found  or  incorporate  a  college  within 
Uwdiy'tciê*    ^^*?  realm,  nor  affign  nor  licence  others  to  aflign  temporal 
^         '    livings  to  it;  but  it  ought  to  be  done  by  the  King  himfelf» 
and  by  no  other,  non:tn  non  fitfficitt  fi^es  nun  fit  de  jure  ant  dt 
fa^o,  and  ic  is  as  much  as  if  one  of  his  own  head  had  erected 
and  founded  a  chaunuy  without  licence  or  authority  derived, 
from  the  King  :  hut  Mich  9  &  lo  Eliz.  Dyer  {e)  267.  where 
The  cafe  of  the    (j,ç  ^afc  was,  that  King  E.   i.  anno  j  2  of  his  reign,  by  his 
dwybrclie.  '""    l^ttfrs  p<itent  under  the  great  feal,  granted  to  Thomas  Beale 
(<)  MtHir  650.     then  Biftiop  of  8t.  David's  and  his  fucceflbis,  the  advowfon. 
10.  Co.  34.  b.      Qf  2  A  churches  iq  Wales  within  his  diocefe,  to  hold  cf  the  King 
1/  Hob.  «3"'  ^"^  nis  fucceflbrs,  fo  that  the  Bifliop  and  his  fucctffors  might 
Taim.  I2Ç.    '     appropriate  them,  <  r  apy  of  theni;  to.  their  churches  of  St  Da- 
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vîd's  and  Aberguellcy,  or  make  and  annex  Prebends  of  them 
in  the  faid  churches  of  St.  David's  and  Aberguelley,  as  to 
them  fhould  feem  moft  convenient  ;  and  three  years  after, 
the  Bithop,  by  the  King's  afTeut  (as  the  Bifliop  in  his  jn(lru« 
ment  affirmed)  of  the  chapter  of  St.  David's,  ercûed  and  ef- 
tabliflied  a  college,  or  church  colkgiate,  iff  quidquid  célébra^ 
tur  calUgii  depo/ât  authoritaum  Juam  fupplevit  in  Londwybrtvy^ 
being  one  of  the  thirty-four  churches,  and  ordained  thirteen 
Canons  fecûlar  there,  fc,  five  Priefts,  four  Deacons,  and  four 
Subdeacons,  and  made  them  Prebends  and  Prebendaries,  and 
annexed  and  appropriated  thirteen  of  the  faid  churches  to 
them,  &c.  and  referv^d  to  the  Biiliop  of  himfelf  and  his  fuc»  ' 
ceflbrs  as  Dean,  locum  in  choro^  iff  voeem  in  capitula^  and  alfo 
vification  and  correâions,  &c.    In  which  the  Biihop  did  nù% 
purfue  the  authority  and  power  given  hjm  by  the  (aid  letters 
patent,  for  by  them  no  power  was  given  him  to  found  fuch 
college  ;  and  afterwards  King  £.  3.  by  his  letters  patent  re^ 
citing  4be  faid  foundation  and  ere£lion  of  the  faid  college,  and 
all  other  the  premtfes,  with  fome  doubt  of  the  validity  of  it^ 
by  his  faid  letters  patent  granted  and  confirmed  to  the  then 
Biflidp  of  St.  David's  and  his  fuccefTors,  all  that  which  his 
faid  predeceflbr  had  done  in  the  premifes,  the  (latute  of  Mort** 
main,  or  any  (latute  notwith(landing^  and  notwithftanding/ 
the  faid  college  was  ereâed  or  founded,  and  the  appropri- 
ations made  without  the  King's  licence  ;  which  grant  and 
confirmation  toeing  made  to  the  Bi(hop  and  his  fucce(rors, 
could  not  make  the  faid  college  (which  wanted  lawful  ere- 
£lIon  and  foumlation)  good  in  law  ;  and  yet  by  thofe  pre- 
tences the  faid  college  of  (a)  Landwybrevy  continued  a  col-  (é)Hth.  113. 
lege  in  reputation  till  i  E.  6.     And  it  was  refolved  by  the  p^^J'ÔS^'i**' 
JuiUces  of  both  benches,  that  this  college  was  given  to  the  ^Uol,iA^^^ 
King  by  the  faid  aâ  of  i  £.*6.  becaufe  this  college  had  the  157,  fcc  Oolib. 
countenance  of  the  King's  leiters  patent,  although  they  for  J^','co**i'V 
the  caufcs  aforefaid  were  not  of  ciFeâ,  and  the  fbttute  faith,  ù^k,  Cem.i45« 
*'  All  and  all  manner  of  colleges,  &c."     And  fuch  reputa- 
tive  college  is  within  the  faid  a£i,  and  power  is  given  to  com- 
miiTioners  by  the  faid  a£V  to  eftablifli  a  Vicar  in  every  col- 
lege which  was  a  church  parochiiil,  and  fo  upon  this  dif* 
feience  concerning  reputations,   it  was  refolved  in  the  cafe 
of  the  Dean  of  Paul's,    Pafch»  22  £liz.    between  Burton 
and  Wilford,    by  Wray  Chief  Juftice,  Sir  Thomas  Gaw- 
dy  &f  Warn  curiam  of  King's  Bench,    which   cafe   is  for 
other  points  (hortVy  touched  in  22  KHz.  Dyer  368.     And 
fo  in  this  cafe  at  bar  it  was  refolved,  although  the  devifor 
calls  it  his  chauntry  twice  in  his  will,  as  appearbfbefore  ;  for 
he  wills  that  the  devlfee   (hall   find  two  tapers  burning  at 
his   anniverfary,    and  that  which   remains   the  Chaplain  of 
his   faid   Chauntry  Iha'l  have  :    and    aftenvards  he  charges  ' 

the  dcvifce  to  overfee  the  government  of  his  faid  chaun- 
try, 
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try»  and  that  it  ur^s  commonly  called  Barton  chauntry;  yet 
becaufe  it  had  not  any  commencement  or  countenance  of  a 
commencement  of  an  ereûion  or  foundation  of  a  channtry, 
thcfc  lands  were  not  given  to  the  King  by  the  firft  branch  of 
this  ftatute.  Alfo  although  in  the  proper  words  of  the  law, 
a  chauntry  may  confift  of  a  Pried  iinging  for  fouls  (whence 
he  is  called  a  chauntry  Pried)  without  any  incorporation»  as 

(*)  Moor  650.  appears  by  F.  N.  B.  (a)  209.  L.  and  the  regifter,  that  if  a 
man  give  lands  to  a  religious  houfe  or  other,  to  find  a  Chap- 
lain finging  divine  fervice,  if  he  ceafes  for  two  years,  the 
tord  (hall  have  cejfavitpro  cûntarta,  and  the  writ  (hali  fay»  Àd 
inveniendum  quendam  canenicum  pro  animabus  antecejfirtinij  ^c. 

(A)  F.N.B.  S09.  divina  celebrantem.     So  in  the  flatute  of  W.  (b)  2.  c.  41.  fuch 

^  finding  of  a  chauntry  Pried  is  called  a  chauntry»  for  there  it 

is  iaid»  Etji  farte  tentntentum  Jic  datum  pro  cantaria^  luminare^ 
.  bfe,  and  yet  it  is  not  any  corporation  of  a  chauntry  :  although 
in  40  AiT.  26.  where  a  man  devifed  lands  to  H.  <^.  and  bis 
heirs,  to  find  yearly  twelve  marks  jto  two  Chaplains  to  pray 
for  fouls,  thefe  are  called  chauntry  lands  by  Knevet  Chief 

(0  Moor  649.  Judice,  43  (0  AC  27.  yet  within  this  fiid  branch  fuch 
chauntry  is  only  intended  when  the  chauntry  is  lawfully  in- 
corporated, or  at  lead  has  the  countenance,  or  beginning  of 
a  corporation,  and  that  for  divers  reafons  as  after  appears  : 
and  fo  it  was  refolved  what  manner  of  chauntries,  colleges, 
&c,  were  given  to  the  King  by  this  a£t,  and  what  not. 

As  to  the  fécond  claufe,  it  was  refolved  ;  i.  That  thofe 

words  were  necefiary  to  be  added,  for  otheiwife  by  the  gift 

^of  the  college,  chauntry,  or  free  chapel,  nothing  would  be 

given  to  the  King,  but  the  fcite  of  the  cdllege,  or  chauntry,  or 

Wt>y«»33.      ^rec  ohapel,  as  is  agreed  7  Eliz.  Dyer  (i/)  233.  b.  &  29  Aff. 

pi.  13.  53.     Secondly,  this  fécond  branch  explains,  that  they  ought 

to  be  incorporations  in  law,  or  in  reputation  as  is  aforcfaid,  or 
ocherwifc  land,  &c.  could  not  belong  to  them  :  and  when 
lands*  are  devifed  to  certain  perfons  (as  in  the  cafe  at  bar)  to 
find  a  Chaplain,  the  land  doth  not  belong  to  the  Chaplain, 
but  to  the  devifees,  and  here  the  Chaplain  has  but  a  penfion, 
and  the  devifees  have  the  lands. 

As  to  the  third  branch,  it  was  refolved,  that  as  the  fird 
branch  extends  only  to  colleges  and  chauntries,  which 
are  of  fome  manner  of  incorporation  or  foundation  as 
is  aforefaid  ;  fo  this  third  branch  extends  to  cafes,  where 
lands  are  given  to  find  a  Pried  without  any  foundation  or 
incorporation:  but  it  was  objeûed,  that  in  the  cafe  at 
«  bar   in  refpeâ  of  the  certainty  of  the  fum  appointed  to 

the  Pried  that  it  was  out  of  this  third  branch,  and  wzihin 

the 
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the  fourth  and  fifth  branches }  for  the  third  branch  (as  was 
objeôed)  extends  onljr  when  the  hnd  is  given»  limited  or  ap* 
pointed  to  the  finding  of  a  Pricft  to  have  continuance  for 
ever  :  but  in  the  cafe  at  bar  nothing  is  limited  or  appointed 
to  the  Pricft,  but  a  certain  ftipcnd  of  6/.  13X.  44/.  profuf- 
tentaiione  fug  :  and  therefor^  it  was  faid,  if  lands  of  thcTalne         * 
of  20  /.  p€r  ann,  are  given  to  find  a  Pricft,  and  that  the  Pricft 
out  of  the  iflues  and  profits  of  the  land  (hali  have  10  /.  for 
his  fuftentation.  it  was  faid  this  cafi:  was  out  of  this  third 
branch,  anJ  within  the  ezprefs  letter  of  the  fourth  branch, 
for  here  is  the  yearly  ftim  of  ten  pounds,  which  was  yearly 
profit  within  five  years  employed  for  the  maintenance  ami 
finding  of  a  (lipendiary  Prieft  ibr  ever  ;  and  in  the  cafe  at 
bar  he  is  hut  a  Ripendiary  Priefl:,  becat^e  his  ftipend  was  cer- 
tain.    But  if  lands  of  the  valtieof  20/.  perann.  are  given  to 
find  a  Pried  without  any  limitation  in  certain»  and  the  feof- 
fers  imploy  10/.    in   certain  upon  him,    yet  it  was  there 
agreed,  that  all  the  land  was  given  to  the  King,  becaufe  the     ^ 
gift  was  direôly  within  the  third  branch,  and  not  within  the 
fourth  for  the  inccrtainty.    It  was  likewife  objeûed,  that  the 
fifih  claufe  doth  greatly  enforce  this  cafe,  for  thereby  it  ap- 
pears» that  a)l  that  which  the  Pried  had,  the  King  fliall  have; 
*<  in  as  large  and  ample  manner  and  form  as  the  Prieft  at 
**  any  time  within  five  years»  &c.  had  occupied  and  enjoyed 
"  the  fame:**    And  in  this  cafe  the  Pricft  within  the  five 
years,  nor  any  time  before,  had  not  by  the  limitation  afore- 
forefaid,  nor  could  have  above  the  fum  of  6  /•  13  i.  4^.  and 
to  prove  their  pretence  the  cafe  of  the  Dean  of  PauPs,  aa 
ïliz.  fo.  368.  was  cited,  were  the  cafe  was,  that  the  cxecu-  ^^^*  '^^rv* 
tors^  of  A.  B.  according  to  the  will  of  their  tcftator,  anno  6.  %l.^lxCo, 
K.,2.  afltgncd  and  conveyed  lands  and  tenements  to  the  valae  13.  à.  Dyer  ^SS. 
of  14 1,  per  ann,  to  the  Dean  and  Chapter  of  St.  Paara,  to  pi-47«4Uoiu 
find  a  competent  fuflentation  yearly  often  marks  fterling,  for  {^«jii^l'T**' 
a  Pried  and  his  Clerk  to  fing  mafs  ev^ry  day  for  the  tedator's  Jenk. €6^.245. 
foul  and  all  chridian  fouls  in  the  church  of  St.  Paul;  and  MoQri3i,a64. 
the  faid  Dean  and  Chapter  dtight  to  find  bread,  wine,  can- 
dJes,  and  all  other  ornaments  for  divine  fervice  ;  and  all  the 
other  profits  of  the  premifes  by  the  executors  were  affigned  to 
be  employed  for  the  yearly  obit  for  the  faid  teltator  in  the  faid 
church  ;  the  Pried  was  maintained  within  the  five  years,  and 
had  61.  135.  4d.  per  ann.  but  the  obit  was  not  kept  within 
the  five  years.     And  it  was  refolvcd  by  the  Judices  of  both 
benches,  and  the  Barons  of  the  Exchequer,  that  the  Queen 
ihould  not  have  more  than  the  61.  136.  4d.  and  that  for  two 
reafons.    i.  Becaufe  the  land  was  not  belonging  to  anj  cliaun- 
try,  but  appertained  to  the  Oean  and  Chapter  of  8c.  Paul's:  alfo 
the  word;»  of  the  Hatute  are»  that  the  King  fh;ill  have  the  land 
or  lent  in  tarn  amplis  modo  fJ  formât  as  the  Pried  himfelf  had, 

and 
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and  Ùïc  Pried  had  not  the  land  ;  and  thefc  in  eScEt  arc  the 
words  of  the  book. .  The  fécond  objcâion  was,  that  in  this 
cafe  there  was  a  good  ufe»  fc.  [a)  4  d.  by  the  week  to  (is  poor 
men  a-piece,  which  is  good  and  charitable  ;  and  althougb  it  be 
added,  ad  orandum  prù  anima  fua^  &  aliarum  in  uftamentQ  prad* 
Hûminai*  infmguHs  diebus^  yet  forafmuch  as  that  is  not  prohi- 
bited by  any  branch  of  the  faid  z€t^  it  is  but  furplufage,  and 
is  no  impediment  to  the  good  ufe  :  for  if  it  flialt  be  prohibited 
by  any  claufe  of  the  faid  aâ,  it  (hall  be  by  the  brauch  con- 
cerning obits,  fc.  ^<  to  the  finding  of  any  anniverfary,  obit, 
'*  or  other  like  thing,  intent,  or  purpofe."  And  it  may  be 
faid,  that  this  praying  for  fools  by  thefe  poor  men,  is  an- 
other **  like  intent  and  purpofej"  but  the  conclufion  of  the 
fentence  is,  *<  in  any  church  or  chapel  to  have  continuance 
*«  for  ever  :**  fo  that  the  intent  of  the  au  was  to  prohibit  all 
fuperftitious  ufes,  which  were  public  in  churches  for  the 
general  prejudice  which  might  accrue  by  them  \  for  malum 
quo  communius  to  pfjuSf  and  not  to  prohibit  private  prayers  in 
their  chambers,  or  other  private  t>laces,  which  could  not 
tend  to  fo  .dangerous  an  example*  Then  the  cafe  is  no  other 
but  that  land  of  the  value  of  20!.  per  ann.  is  given  to  the  in* 
tents  following,  fc,  to  find  a  Pried  to  pray  for  fouls,  and 
that  he  fliall  have  10 1.  of  the  profits  of  the  land,  and  fix  poor 
men  4  d.  a-piece  a  week  for  ever,  in  this  cafe,  this  good  ufe 
I  as  it  was  flrongly  ureedj  (hall  fave  the  land,  and  the  King 
ihall  have  but  that  which  was  limited  to  the  Pricfl,  fc.  10 1. 
or  it  was  not  the  intent  of  the  aft  to  take  away  the  good  ufe, 
)ut  the  land  (hould  remain  with  the  feoffees  to  perform  it, 
and  fo  much  as  was  limited  to  the  fuperditious  ufe  (Iiould  be 
given  to  the  King  ;  and  to  prove  this,  divers  cafes  were  cited. 
Firft,  a  cafei'n  tTie  King's  Bench,  anno  21  £//«.  inter  (Jb) 
Hewet  and  Wotton  for  lands  in  £xeter,  where  the  cafe  wai;, 
that  Gervafe  LuifTaut  enfeoffed  divers  of  the  faid  lands,  and 
willed  that  they  Ihould  find  a  Pried  to  fin?  mafs  in  the  church 
of  St.  Mary  every  Sunday,  zndz  Dirge  iff  mafs  de  requitm  once 
a  year  for  his  foul,  and  that  they  out  of  the  iflues  and  profits 
of  the  f^d  lands  ihould  pav  to  the  faid  Fried,  2  d.  every 
week,  and  the  refidue  of  tne  profits  to  be  employed  upon 
books,  vedments,  and  other  ornaments  of  the  church  afore- 
faid,  and  it  was  adjudged,  that  although  the  land  was  given 
to  find  a  Pried,  yet  forafmuch  as  his  dipend  was  certain,  and 
alfo  was  joined  with  a  good  ufe,  that  the  land  was  not  giv?n  to 
the  K.  by  the  faid  aft,  but  only  the  dipend  which  the  Pricll 
had.  Another  cafe  was  adjudged  in  the  fame  court,  Trin  30 
Eliz.  but  it  began  Pafcha  28  EUz.  Rot,  43 1 .  in  trefpafs  be- 
tween John  [c)  Chibnal  plaintiff,  and  W,  Wjtton  and  Chr. 
Witton  defendants  for  an  houfc  in  Fleetd  called,  «The  Angd 
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fur  h  Hoop  \  upon  not  guilty  pleaded,  and  upon  a  fpecîal  vcr- 
cHft  found,  the  cafe  was  fuch  ;  Bcnnct  Harlewyn,  36  H>  6. 
by  his  will  in  writing  devifed  to  the  Matter  and  Brethren  of 
the  guild  of  Drapers  of  London  38.  4d.  yearly,  to  be  em- 
ployed for  the  relief  of  the  poor  brethren  and  fifters  of  the  fame 
guild,  and  devifed  the  faid  houfe  to  the  Parfon  and  Church- 
wardens of  St.  Chriftopher's  parifli  and  their  fucceflbrs,  ai 
indè  folvend* annuatim  pra£  rediit*  3^.  4  //.  per  rm  fupirius  con- 
ceJP^  ^  quodipfi  de  exUibus  tnde  folvant  onnufkt^  qualibet  fepti- 
mana  uni  capeW  in  ecclef.  S,  Chrijtopheri  mijfam  celebrand*  impsr^ 
pet^  pro  anima  tnea^  ^î*  ^'  quodfolvant  qvallbet  feptimana  tri* 
bus  pauperibus  ejufdem  parochia  6  d,  ad  orandumpro  anima  mea  ; 
it  quod  ulebrari  fnciant  annuaC  unum  anniverfar^  dljlribuend' 
I  y.  \d.  in  forma fequenti^  viz.  euilibet  capeW  inter effenii  ilh  anni- 
verfario  /^d*  ^  quod  i2  d,  inde  annuat*  folvani  cuflodibus  operis 
ecclefia  ad  ufum  fabrica  corporis  eccUfiay  ^  12  d,  ad  fujhntatio» 
nem  fraiernitatis  S.  Chrifiopherij  rejiduum  I'^s.  j^d.  expendatur 
in  pane  ^  potu  inter  capelP  l^  alios  pa uperes  eo  die  anniverfarii 
ad  exorandum  pro  anima  mea;  ac  quod  gar  diani  habeant  de  exiti" 
bus  indè  6  /.  i^  Sd.  pro  laboribus  fuis  :  refiduum  de  exitibus  re* 
ferveiur  in  pixide  ad  fuJientatiorC  &  repàrationem  diHorum  tene» 
mentorum  Iff  {cum  opus  fuerit)  ad  novam  adificationem  eorund*  ; 
and  all  thefewhcre  employed  within  the  five  years.  Andit  was  poftet  114.  hd 
adjudged  in  that  cafe  the  King  fhould  not  have  the  land,  and  Cro.  Ei.  709. 
the  reafon  (as  was  faid)  was  becaufc  the  3  s.  4s.  to  the  poor  M^<^Uo»3'- 
of  the  guild  of  Drapers,  and  alfo  the  6  d.  to  the  other  3  poor 
of  the  parifli  (although  the  3  poor  were  appointed  to  pray  for 
fouls  out  of  the  churchy  &c.)  were  good  ufes,  and  therefore 
the  finding  of  a  Pried  gave  not  the  land  to  the  King.  But 
yet  it  was  refolved  and  adjudged,  that  this  -cafe  at  bar  was 
within  the  faid  third  branch  of  the  aâ,  and  that  the  land  was  * 
given  to  the  King  by  the  faid  aâ.  And  for  the  better  and 
more  perfpicuous  knowledge  and  underftanding  of  the  refolu-  ' 
tion  of  the  Juftices  in  this  cafe)  I  am  obliged,  to  avoid  great 
prolixity  and  intricacy,  to  reduce  all  their  reafons  and  caufes 
of  their  refolutions  to  thcfe  fix  difFererices,  all  which  necef- 
farily  concern  the  cafe  at  bar,  as  well  for  the  confirmation  of 
their  refolutions,  as  for  the  confutation  of  all  objeâions,  and 
alfo  for  the  true  underftanding  of  all  the  former  refolu- 
tions and  judgments,  amongft  all  which  by  thefe  differences 
excellent  and  perfeâ  unity  and  agreement  appear.  The  firft  ThetDimfity. 
difference  was,  if  a  man  gives  lands  of  the  yearly  value  of  20I.  ^^^°  icy.Cro, 
to  others,  to  the  intent  to  find  a  Prieft  to  prav  for  fouls,  and  '^i5.45»» 
that  the  Friefl:  fliall  have  of  the  ifiues  and  proms  of  the  lands 
10 1.  for  his  falary,   without  any  other  limitation,  that  in 

that 


Adams  aad  Lam»bert*5  Cafe.       Part  IV, 

that  cafe  all  the  land  is  given  to  the  King  ;  but  if  the  land  is 
given  upon  condition^  or  to  the  intent  that  the  feoffees  (hall 
pay  of  tne  ifiues  and  profita  of  the  Lmds  lo  L  to  a  Prieft  to 
pray  for  fools  without  9jny  other  Kmitation,  that  the  King 
(ball  not  have  the  land,  but  only  the  rent  of   lo  1.  oiu  of  tb« 
land  I  and  the  reafon  of  this  difterence  isj  becaufe  the  £râ 
cafe  is  within  the  third  branch  of  this  aâ,  for  the  kad  iifelf 
was  given  t6  find  a  Prief^,  according  to  the  letter  of  the  act  \ 
and  inafmuch  a3  he  was  maintained  with   lol.  of  the  iSmcs 
and  proiits  of  the  land»  it  was  within  the  words  fubfeqacm  of    ( 
the  laid  3d  branch»  Jc.  **  wherewith  or  whereby  any  Prku.    | 
Duke  167.         *«  was  maintained/'     For  by  the  land  and  the  profits  of  it  k 
*  ^**"l?*^*       was  maintained»  and  no  ufe  (ball  be  intended  but  tb;|^  which 
^^  *  the  donor  exprefies,  and  the  maintenance  or  augmentation  c>f 

it,  and  forafmuch  as  the  laud  uras  given  to  find  a  Prieâ,  al- 
though he  limits  in  certain  Iiow  n>uch  the  Prieft  fl^all  Isare 
for  his  faiary  and  living,  yet  to  the  finding  of  a  Prieft  to  prsf 
for  fouls,  other  things  are  necefiary  which  are  employai  in 
fuch   gift,  fc.  garments,,  books,  wine»  bread,   &c.    and  tk 
penning  of  thefe  branches  concerning  finding  of  PrieAs,  dif- 
fers much  from  the  penning  of  the  other  daufes  coQCcmic; 
obits,  for  there  the  words  of  the  firfl:  claufe  are,  ^*  gives, 
**  afligned,  or  appointed,  to  go  or  be  employed  wh^y  10 
**  the  finding  or  maintenance  of  aay  anniverfary^.  &c.^   Aoi 
the  2d  claufe  is,  '^  and  where  but  part  of  the  ifiTùes  or  reve- 
*^  nues  of  any  manors,  lands,  &c.*'     But  no  fu:ch  diftinclioa 
is  exprefled  within  the  branches  concerning  priefls.      Andtbt 
realbn  of  the  fécond  part  of  the  difference»  fc.  wbeo  the  fcot- 
fees  are  appointed  to  pay  out  of  the  land  a  certain  fum  to  % 
Prieft,  &c.  and  becaufe  the  land  itielf  is  not  given  upon  cos* 
•  dition,  or  to  the  intent  to  find  a  Prieft  v  but  the  feoffees  ^v 
limited  or  appointed  to  pay  to  the  Prieft   lOl- and   tkerc&r« 
the  fCing  cannot  have  moie  than  was.  given  to  the  findiiig  of 
the  prieft  -,  and  that  was  lol.  as  the  Prieft*s  ftipend,  and  net 
the  lanà  which  was  not  given  for  the  maintenance*  or  fiodinj; 
of  the  prieft  ;   and  therefore  the  King  fiiall  have  the  10 1. 
only  by  force  of  the  faid  fourth  branch  of  this  aâ  ;  lor  th^ 
is  in  nature  of  a  yearly   rent,  profit,  or  emolument  ;  ao4 
TjfeTô'wfitî'  therewith  agrees  the  judgment  in  the  faid  cafe  of  tKe  Dcaji  • 
to8.  a.  109.  a.    of  Paul's.     I'he  fécond  difference  was,  if  land  of  the  yearly' 
iiCo.i|.  a.      value  of  20  L  per  Qnnum  be  given  upon   conditioo,    or  u 
^'oif  1  6  it?'.  ^^^  purpofes  following,  fc.  to  find  a  prieft  to  pray  for  fouls, 
CoiiUbiVs.'        and  that  the  prieft  £ali  have  for  his  l^ary  lol.    and    (o 
10  Co.  83.  b.     diftribute   between  twenty  of  the  poor  men   aud    women 
iîo^^raôî^'  Qther   10 1,    yearly  for  ever  (or  their   fuftemati<«^^    iu  tbit 
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cafe  the  King  (hall  have  but  the  lo  1.  limited  to  the  Pried,  and 
not  the  land  :  hut  if  the  iame  land  had  not  been  given  to  find 
a  Pried,  and  for  the  maintenance  of  20  poor  men,  in  that 
cafe  the  King  (hall  have  all  the  land  ;  although  in  the  employ- 
ment the  Prieft  had  loL  and  the  poor  the  other  lol.     And  ^^^'^^'^^^ 
the  reafon  and  caufe  of  this  difference  is,  becaufe  in  the  firil  z^roII.  rIp^  ^' 
cafe  there  was  a  good  ufe  feparate  and  diflinâ  from  the  fuper-  206»  207.  cVo. 
ftitious  ufe  ;  and  therefore,  God  forbid  that  the  ill  ufe  (hall  ^J^-  **9.  Cro. 
fwaliow  up  the  good  ufe«  and  a  certain  fum  .was  appointed  to.     *  ^^'* 
the  Prieil,  whieh  fum  the  King  fhail  have  as  a  rent  by  force 
6{  the  faid  fourth  branch  ;  and  in  fuch  cafe,  if  the  land  fliould 
be  given  to  the  K.  the  good  ufe  would  be  taken  away,  which 
was  never  the  intent  of  the  aft  j  for  the  intent  of  the  makers  Co.  Lîr.  541.  a. 
was*  as  appears  by  the  preamble^  to  advance  and  continue  ^  ^^'  *^'  ^* 
good  and  charitable  ufes,  as  grammar  fchools,  augmentatioa 
of  the  uni  ver  fi  ties,  and  provifion  for  poor  men,  as  is  eipreifed 
in  the  pieamble.     And  there  is  another  daufe  concerning  the 
continuance  of  fuch  charitable  ufes  in  the  body  of  the  aâ,  by 
which  power  is  given  to  certain  commiihoners,  *^  to  afijgn  ia 
**  every  place  wherein  any  Guild,  Fraternity,  Prieft*  or  In-%  . 
^<  cumbent  of  any  chauntry,  by  the  foundation,  ordinance, 
**  or  firft  inftitution  thereof,  fliould  or  ought  to  have  kept  a 
«<  grammar  fchool»   or  a  preacher, .  &c."     And   a)fo    to. 
enquire,  *^  what  money,  profits,  or  benefit  any  poor  perfon» 
^<  by  yirtue  of  any  conveyance,  &c.  had  or  enjoyed  within 
«*  five  years,  &c  out  of  any  college,  free  chapel,  or  chauntry,, 
^  and  other  the  premifes  given,  limited,  or  appointed  to  tlie 
^  King  by  tbts  aâ  ;"  -and  thereupon  to  make  af&gnments  to 
the  poor  ;  which  claufe  is  (0  be  intended  only  when  the  provi- 
fion for  the  poor  is  derived  out  of  a  fuperftitioua  thing»  or  ta 
be  performed  bjbthe  perfon  who  was  to  do  the  fuperftition,  as 
out  of  a  college,  or  chauntry,  or  free  chapel,  or  when  all  the 
land  was  givea  to  find  a  Prieft^  and  that  the  Prieft  (hould 
find  a  grammar  fchool,  or  preacher,  or  fhould  p&y  fo  much  to 
poor  men  :  and  in  fuch  cafe  it  was  neceffary  to  make  fuch 

frovifion:;  for  the  colleges,  chantries,  free  chapels,  and 
riefts  praying  for  fouls,  who  ihould  make  diftribution  to  ;be 
poor,  &c.  were  diflblved,  and  their  pofleffions  given  to  the 
King  by  this  aâ,  and  therefore  it  was  very  well  and  necef-, . 
£àry  to  add  the  (aid  claufe  for  continuance  of  the  faid  charit- 
able ufes,  but  that  it  doth  not  extend  to,  when  lands  are  givea 
to  divert  feoffees  upon  condition»  or  to  the  purpofes  follow<H 
ing,  fc.  to  find  a  Prieft,  and  X^£  the  iflues  of  the  land  to  pay 
btm  a  ceruin  fiipend,  and  out  of  the  refidue  of  the  profits, 
that  the  feoSecs  ihall  find  a  giammar  fchool,  or  fuftai^ 

poor 
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poor  men,  for  tllefe  arc  not  derived  out  of  the  fiiperftitioos 
ufe,  nor  to  be  diftrubed  by  the  fupcrilitioiis  perfons,  but  by 
the  feoffees,  &c.  who  rcmatn  perfons  able  to  diftribute,  and 
continue  the  good  ufes,  which  are  diilînâ  from  the  ftiperfti- 
'WCro.El.449.  tiousnfes;  and  the  rcafon  of  tbelccond  part  of  the  laft  dif- 
ference, is,  bccaufc  nothing  is  limited  to  the  fuperflitious 
ufe  in  certain  by  the  donor,  or  devifor  himfelf,  fo  that  if  the 
King  ihould  not  have  the  land,  the  King  would  have  nothing, 
•  but  the  fuperflitious  ufe  would  remain,  and  the  intention  of 
the  au  (as  hath  been  faid,  and  fo  it  ought  to  be  expounded,) 
was  to  take  away  all  fuch  fuperllition  ;  for  the  King  cannot 
have  any  rent  in  fuch  cafe,  for  every  rent  ouj»ht  to  be  a  cer- 
tain fum  ;  and  although  in  fuch  cafe  the  feoffcea  have  always 
employed  a  certain  fum,  yet  they  have  not  power  to  make 
alteration  of  the  fubftance  of  the  gift,  but  the  intent  of  the 
JJ*«'|^'^*^^y»  donor  (hall  ftand.     A  3d  difference  was  taken,  when  the 
•  »49*    Priell  has  a  certain  falary,  (and  yet  to  the  finding  of  him  other 
things,  as  books,  bread,  wine,  veflmcnts,  &c.  as  has  been 
faid,  zrc  iaciii  implied  and  requifite,  which   are  incertain) 
and  befîde  that  a  good  tsfc  is  limited,  there  the  King  (hall  not 
Hob.  at4.  have  all  by  reafon  of  the  implied  inccrtainty  ;  but  if  land  is 

Moor  266.         given  to  any  exprcfs  fuperflitious  ufe  prohibited  by  the  aft» 
nîrithout  limitation  of  any  certainty  for  the  finding  of  it«  there 
all  is  given  to  the  King  by  the  faid  au  ;  the  rcafon  of  the  firfl 
branch  of  this  difference  is,  that  a  good  ufe  exprcffed  fliall  be 
/  preferred  before  any  thing  implied,  and  incident  to  a  fuper- 

ftitiousufe.  2.  The  finding  of  books,  veffments,  wine,  and 
bread,  are  not  of  themfelves  fuperflitious,  therefore  the  makers 
.  of  the  aâ  did  not  intend  to  regard  them,  as  appears  by  divers 
refolutions  and  judgments  hereafter  cited,  but  when  the  ex- 
prcffed intent  was  not  only  to  find  a  Priefl,  buëalfo  a  good  uie» 
there  the  King  fliall  have  only  that  which  the  Prieft  himfelf 
had,  or  which  he  was  intended  to'have;  the  other  part  of  this 
Tbe4Diferfitt.  '^^'  difference,  is  agreed  and  refolded  before.  The  4tb  dif- 
ference, or  potius  an  explanation  of  the  former  differences  was 
taken  between  a  fole  Priefl  to  pray  for  fouls  within  the  third 
branch,  and  a  ftipendiary  Priefl  within  the  fouith  branch  ;  for 
when  lands  are  given  to  one  or  divers  feoffees  to  find  one 
(ingle  Priefl  with  the  iffues  and  profits  thereof,  with  a  cer- 
tain limitation  of  fome  fum  for  his  fuflenance,  there,  if  no 
good  ufe  is  limited  (as  hath  been  faid)  all  the  land  is  given 
to  the  King  for  the  reaibns  afbrefaid  :  but  when  a  certain 
fum  is  limited  to  the  Prieft  for  his  flipend,  and  befide  thai 
a  good  ufe  is  expreffed,  it  amounts  to  as  much  as  if  the  land 
had  been  given  that  the  feoffees  fliould  pay  a  certain  fum 
of  money  to  a  Prieft,  in  which  cafe  he  is  a  ftipendary 
Fiicft  within  the  fourth  branch  of  the  ad|  and  in  fuch  caie 
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the  King  (hall  have  but  one  rent.  The  fifth  diflFerenee  was  ta* 
ken»  when  a  certain  fum  is  Jimited  to  a  Pried,  and  divers 
other  ufes  are  alfo  limited,  which  of  themfeives  are  not  pro* 
bibited,  yet  if  they  depend  upon  the  fuperflitious  ufe,  all  is 
given  to  the  King.  As  if  a  man  gives  land  of  the  value  of  The  5  Dîvcriity 
ao  1.  and  that  the  feoffee^  of  the  profits  of  the  land  (hall  pay  ^'^***  i'* 
tcTa  Pried  10 1.  and  the  refidue  for  vcdments,  books,  bread, 
wine,  &c.  for  the  celebration  oif  mafs,  &c.  or  to  one  or  di* 
vers  to  vifit,  and  fee  that  the  fer  vice  be  donei  or  for  the  re- 
paration  of  the  chapel  in  which  the  fervtce  is  to  be  done,  or 
for  the  repairing  of  the  tenements,  or  to  poor  people  to  be 
prefent  at  it,  or  fome  fuch  like  intents  or  purpofes  which  de- 
pend upon  the  fuperflitious  ufe,  or  for  an  ornament  or  conti- 
nuance of  it,  ther?i  all  is  given  to  the  King  ;  but  when  the 
other  ufes  are  not  depending  upon  it,  but  extend  to  diftinâ 
and  feparate  good  ufes,  there»  the  good  ufes  fliall  fave  the 
land.  As  if  land,  to  the  value  of  30  I.  is  given  to  pay  a  Cr.  tl.  449.  Cr. 
Pricft  ten  marks  to  fing  for  fouls  in  fuch  a  church,  and  the  ^*'*  ^49* 
refidue  of  the  profits  to  repair  the  church,  nhhough  thai^  by  a 
means  concerns  the  continuance  of  the  faid  fuperflitious  ufe, 
forafmuch  as  it  is  to  be  celebrated  in  the  fame  church  ;  or  in 
fuch  cafe  if  the  refidue  of  the  profits  were  limited  for  the  find*- 
ing  of  the  ornaments  of  the  church,  although  they  are  by  a 
means,  ornaments  alfo  for  the  celebration  of  the  faid  fuperfti-  Cr.  Car^  94t« 
tious  ufe,  yet  in  both  thefe  cafes,  inafmuch  as  the  reparation  4$6- 
of  the  church,  or  the  finding  of  the  ornaments  does  not  de-\ 
pend  upon  the  fuperflitious  ufe,  nor  immediately  concerns 
the  fuperflitious  ufe,  in  fuch  cafe  the  land  is  not  given  to  the 
Kin?  :  fo  in  the  fame  cafci  if  part  of  the  profits  are  linfiited 
for  the  repairs  of  the  church,  or  to  find  the  ornaments  of  the 
church,  and  the  refidue  of  the  profits  are  limited  for  the  re- 
paration of  the  houfes  fo  given,  the  King  (hall  not  have  the 
land  ;  for  reparation  of  houfes  of  themfelves  is  not  an  ufe 
prohibited,  and  therefore  being  joined  with  a  good  ufe  fhall 
fave  the  land,  and  yet,  by  a  means,  both  concern  the  continu- 
ance of  the  fuperflitious  ufe  :  but  the  flatute  is  to  be  intended 
of  immediate  ufes,  and  not  only  to  fupprefs  fuperflitious  ufes^ 
but  alfo  to  coi|tinue  good  ufes,  according  to  the  intent  of  the 
makers  of  the  aâ.  The  6th  difference  was  obferved,  when  ji^^  5  DIreifity. 
all  the  ufes  are  fuperflitious,  and  when  not  ;  for  when  ail  the 
ufes  are  fuperflitious,  there,  in  what  certainty  or  manner  foever 
they  are  limited,  and  of  w^at  value  foever  die  land  is,  yet 
all  the  land  is  given  to  the  King.  As  if  land  of  the  value 
of  twenty  pounds  ptr  anmtm  is  given,  to  the .  intent, 
that  ten  pounds  out  of  the  iifucf  and  profits  thereof 
Vol.  II.  £«  Ihall 
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fhall  be  paid  to  a  Prieft»  5 1.  for  the  maintenance  of  the  obif» 
and  5L  to  find  lamps  and  lights  before  fucb  images  in  fuch 
a  church  :  in  this  cafe  it  was  objeâed,  that  the  King  fiiall 
have  but  feveral  rents,  for  the  Prieft  was  but  a  (tipendisir^ 
Pried,  and  the  land  was  not  given  to  find  him  :  alfo  the 
daufc  concerning  obits»  &c.  gives  to  the  King  but  a  rent, 
when  but  part  of  the  profits  are  li^Tiited  and  appointed  to  it  ; 
and  therefore  by  none  of  the  faid  feveral  branches  by  icfclf  tfie 
King  (hall  have  the  land,  but  only  the  feveral  rents  :  but  it 
was  refolved  that  in  fuch  cafe»  all  the  land,  by. the  equity  and 
true  tonftruAion  upon  all  the  faidiaâ  fliall  be  given  the  Kiùg  ; 
for  inafmuch  as  alt  the  profits  are  limited  to  fupcrftitious 
nCes,  it  Wfis  the  intent  of  the  a£l  to  give  all  the  land  to  the 
King  by  a  reafonable  conftr\iâion  upon  the  coherence  and 
intention  of  all  the  prts  of  the  ^aâ  :  and  as  xq  the  objeâioa 
which  was  made,  that  the  King  in  the  principal  cafe'lhali 
not  have  more  than  the  Prieft  had|  becaufe  the  fifth  branchy 
which  is  the  conclufion  of  all  the  four  branches  precedent  has 
fuch  words,  <^  In  as  large  and  ample  manner  and  form  as 
**  the  Priefts,  Wardens,  Minifters,  Governors,  Rulers,  or 
**  other  incumbents  of  them  within  live  years,  &c.  had  oc- 
*^  cupied  or  enjoyed  :''  it  was  refolved,  that  thefe  words  do 
not  abridge  that  which  before  was  by  any  of  the  precedent 
daufes  given  to  the  King.  %.  That  thefe  words  cannot  be  re- 
ferred to  the  third  claufe,  fi.  when  land  was  ^ivcn  to  one 
or  divers  perfons  to  find,  with  the  ifiues  and  profits,  a  fole 
Prieft,  for  there,  the  Prieft  had  not  the  land  ;  and  therefore  if 
/the  faid  claufe  was  reftriâive,  and  if  the  King  ihould  not 
have  more  than  the  Prieft  had»  |he  King  would  have  nothing, 
for  the  Prieft  has  nothing»  and  "yet  every  one  agrees,  that  the 
King  in  fuch  cafe  fliall  have  «the  land*  But  thefe  words  are  re« 
ferred,  rtidindêjmgulafinguiis^  to  the  firft,  fécond,  and  founh 
branches  ;  for  by  the  fifft  two»  the  land,  and  by  the  fourth 
a  rent  is  given  to  the  King  ;  and  therefore  the.  faid  words 
may  .well  be  referred  to  (hem,  and  cannot  be  referred  to  the 
faid  fourth  branch,  for  the  King,  cannot  have  the  land,  ''  in 
•<  as  ample  and  large  manner  as  the  Prieft  badî^^'  when  in 
truth  the  Prieft  ^d  nothing  in*  the  land,  but  the  feoffees 
were  feifed  thereof  s  or  the  (aid  words^  refer  only  to  the  fourth 
branch  concerning-ftipendiary  Priefts,  as  Popham  Chief  Juf- 
tice  held  :  and  the  cafe  at  bar  was  within  all  thefe  dlffiefcnces  ; 
ibr  I.  The  land  was  devifed  upon  cendtiion  to  find  a  Prieft. 

2.  In  tbis/Cafe  one  of  the  fuperftittous  ufes  was  uncertain,  be* 
caufe, .  for  the  finding  of  lamps  and  lights  no  certain  fum 
was  limited  ;  and  if  all*  the  land  had  been  given  to  tbis 
uncertain   uie,   the  King   fliould   have  had  all  the  }and. 

3.  Here  was  not  any  good  ufe,  for  although  the  maintenance 
and  fuftentation  of  poor  men  was  good,  yet  maintenance  of 
them  to  pray  for  fouls  wa  f  fupcrftitious^  and  prohibited  by  the 

faid 
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faid  a£l:  and  although  thefe  prayers  are  not  appointed  iohf 
made  in  any  church»  chapel,  &c.  or  other  public  oratory^ 
yet  it  was'rcfohcd,  that  it  wzs  prohibited  by  the  faid  afl,  or  «  Co.  14.  V» 
(as  fome  held)  direâly  within  the  words  of  the  claufe  con* 
cerning:  obits,  fc.  **  aniiiverfary  or  obit,  or  other  like  thing, 
*<  intent,  or  purpofe,  or  of  any  light  or  lamp  in  any  church 
*•  or  chapel  ;"  fo  that  thefe  words»  •*  in  any  church  or  chapel,** 
are  referred  only  **  to  lights  or  lamps/'  and  not  to  thefe 
preceding  words,  "  or  other  like  thing,  intent,  or  purpofe." 
And  praying  for  fouls»  is  a  *^  like  intent"  or  purpofe  to  an 
anniverfary  or  obit,  for, all  was  to  pray  for  fouls,  or  (as  others 
held)  by  the  equity  of  the  faid  aâ  which  intended  to  extir- 
'pate  all  praying  for  fouls  :  and  it  feemed  to  fome  that  the  cafe  Hob»  f«^, 
is  ftronger^  becaufe  the  principal  fuperflitious  ufe  is  to  be  «Rol«i^«M^7» 
done  in  the^  church.     4.  Thefe  prayers  for  fouls  by  the  poor  ^ 

men,  are  in  a  manner  dependent  upion  the  other  fuperflitious 
ufes,  and.  of  one  and  the  fame  kind  and  nature  with  them. 
5.  In  this  cafe  ail  the  ufes  were  fuperftitiou?,  and  therefore 
all  the  land  was  given  to  the  King  :  and  by  thefe  differences 
you  may  (as  hath  been  faid)  better  anderdand  the  judg- 
ments and  refolutions  which  have  been  before  thefe  times;, 
bad  upon  the  feveral  branches  of  this  aâ,  and  every  one  of 
them  .well  (lands  with  the  other,  and  no  contrariety  amongft 
them.  And  all  thefe  differences  are  well  proved  and  approved 
by  former  refolations,  decrees,  and  judgments  ;  and  there- 
fore  I  will  make  a  furnmary  report  of  the  former  refolutions» 
decrees,  and  judgments^  which  werç  cited  and  vouched  ia 
this  cafe,  and  firft  of  the  refolutions  : 

Sir  Bartholomew  Read,  by  his  wilt  in  writing,  devifed  his  ^*"'  B*rth^l©- 
lands  in  London  to  the  company  of  Goldfmiths,  to  the  intent  TasZuo^'^te 
that  they,  with  thç  iflues  and  profits,  (hould  repair  the  tene- 
ments,  and  (hould  pay  all  rents  ifluing  thereout^  and  (hould 
keep  an  obit,  and  Ihould  ^nd  at  it  yearly  338.  4d.  ancl 
iind  perpetually  a  Prieft  to  (ing  mafs  for  his  foul,  who 
ihould  alfo  keep  a  grammar-fchool,  and  chiefly  for  the  poor, 
and  to  receive  leL  yearly  for  his  falary,  and  the  faid  tene« 
ments  were  then  of  greater  value,  fc-  of  50 1.  pir  annum 
than  the  faid  fuperftitious  ufes.  And  it  was  refolved  bf 
Wray  and  Anderfon,  Cnief  Juftices,  upon  conference  with 
Sir  Roger  IVlanwood,  Chief  Baron,  and  Periam,  Judice,  that 
all  the  tenements  wein;  given  to  the  King  by  the  faid  aâ» 
for  stltbough  there  was  a  good  and  charitable  ufe,  fc.  to  find  a 
grammar-fchool  chiefly  for  the  relief  of  the  poor,  Vjet  l?e- 
caufe  it  was  mixed  with  a  fuperditious  ufe,  and  nothing  in' 
certain  was  limned  to  the  good  ufe,  in  fuch  cafe  the  un- 
certain mixture  of  the  bad  ufe  with  the  good  ufe,  infe£b 
the  good  ufe,  as  a  little  poifon  mixed  with  a  great  quantity 
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of  \^Ine,  or  as  truth  mixed  with  cotin  (covin  is  lb  ill  an 
herb)  that  it  makes  the  whole  unfiivory,  and  turns  the  good- 
nefs  of  the  one  into  the  badnefs  of  Ac  other,  as  it  is  faid  in 
Plowd.  Com.  5 1'  a.  Secondlv,  the  good  ufe  is  derived  ont  of 
the  fuperditious  ufe,  and  to  be  performed  by  the  Prieft  ;  and 
for  thefe  reafons  the  good  ufe  in  this  cafe  (hall  not  fave  the 
land.  Alfo  although  now  upon  the  matter,  it  is  as  if  the 
good  ufe  had  been  omitted^  and  that  a  certain  Aim  was  li- 
mited for  every  of  the  ufes*  yet  when  all  the  certain  ufes  were 
fuperftitious,  all  the  land  (hall  be  given  to  the  King.  An- 
other cafe  was  refolved  by  them,  that  Sir  John  Tate»  feifcd  of 
certain  houfes  in  London,  by  his  will  in  writing,  devifcd 
them  to  the  company  of  Dyers  to  repair  the  houfes,  and  to 
find  a  feculat  Prieft  for  ever  to  pray  for  fouls  in  the  church  of 
St.  Michael  in  Comhill,  paying  to  him  a  competent  living, 
not  lefs  than  eight  marks  per  annum,  and  the  houfes  then  were 
of  greater  value  ;  and  yet  bccaufe  it  was  uncertain  what  fum 
the  Prieft  (hould  have  ;  and  if  the  fum  had  been  certain,  yet 
becaufe  the  land  was  given  to  find  a  Prieft,  and  no  good  ufe 
was  limited,  the  King  (hall  have  all  the  land  by  the  faid  third 
branch  of  the  faid  aâ. 

Another  cafe  refolved  by  them  was,  that  John  Alien,  by 
bta  will  in  writing»  devifed  houfes  in  Eaftcheap  to  the  com- 
pany of  Goldfmiths»  in  London^  to  find  an  obit  for  ever, 
which  houfes' then  were,  and  fo  continued,  of  the  value  of 
33 1.  13  s.  4d.  pir  annum,  and  23  s.  4d.  were  only  em* 
ployed  to  the  faid  fuperftitious  ufe.  And  it  was  refolved,  that 
the  King  (hould  have  all  the  land,  'for  the  devifees,  by  their 
certain  employment,  cannot  fave  the  land  vhen  the  gift  it- 
felf  is  uncertain  ;  nor  any  difpoOtion  in  certain  by  the  devi- 
fees,  can  alter  the  nature  and  fubftance  of  the  gift,  nor  the 
operation  of  the  ftatute  upon  it. 

'  Another  cafe  was  alfo  refolved  by  them  :  one  Pele  devifed 
by  his  will  in  writing,  certain  houfes  in  London,  to  the 
company  of  Ciothworkers  of  London,  to  the  intent  that  they 
for  ever  (hould  pay  to  fuch  Prieft  who  (hould  pray  for  his  foul 
inthepariOi  church  of  Chilham,  9 1.  6  s.  8d.  for  his  (alary; 
the  King  (hall  not  have  the  houfes,  for  they  were  not  given 
to  find  a  Prieft,  but  to  pay  to  a  Prieft  a  certain  fum* 

One  Walpool,  in  23  £.  3.  by  his  will  in  vrriting»  devUed 
to  the  company  of  Gold{miths  m  London,  certain  houfes  in 
London  of  the  value  of  30L  piranmm^  to  the  intent  that  they, 
with  the  iflues  and  profits  thereof,  (hould  find  two  Prie(ls 
paying  to  each  of  them  6 1.  13  s.  4  d.  for  his  falary  ;  and  it 
was  refolved  by  the  faid  Juftices»  that  the  Queen  Aiould  have 
the  houfes,  for  it  was  within  the  third  branch  of  the  a£l, 
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inafmuch  as  the  land  was  given  to  find  two  Priefts,  *'  and  / 

«*  wherewith  or  whereby"  they  were  maintained,  &c..  and 
forafmuch  as  no  good  ufe  was  limited,  and  all  the  ufeexprefr- 
ed  was  fuperftitious,  for  thefe  reafons  it  waff  refolvcd,  that 
the  houfes  were  given  to  the  King,  and  -yet  the  ialaries  of  the 
Pfiefts  were  certain. 

Anno  4  H.  8.  Will.  Caley,  by  his, will  in  writing,  devifed  Caley'ieifr. 
certain  houfes  in  London,  of  the  value  of  40  marks  ^#r  a;?».  Moor  653,654* 
to  the  company  of  Drapers,  to  the  intent  to  repair  them  fuf-  '  ^^^^  9^* 
ficiently  for  ever,  and  of  the  iflues  and  profits  of  them  to 
maintain  a  Chaplain  in  the  church  of  St.  Mary  Woolnauth, 
to  fing  mafs  every  day  for  the  fouls  of  Rich.  Shore  and  his 
wife,  and  to  have  for  his  falary  61.   13  s.  4  d.  and  to  find  an 
obit  in  the  fame  church  for  the  foul  of  the  ÙXA  Rièhard  Shore, 
fpending  upon  it^  20  s.  in  form  following,  fc.  the  Wardens  of  - 
the  faid  company  (hall  have  part,  and  the  Beadle  part,  and 

Îart  to  be  fpent  upon  bread,  beer,  and  other  neceflaries,  at 
)raper's-hall,  amongft  the  brethren  there,  and  the  refidue  to 
be  diftributed  amongft  the  poor  dwelling  within  the  precinâ 
of  their  hall,  to  pray  for  fouls  \  and  although  the  falary  of  the 
Priefl  was  certain,  and  the  expences  of  the  obit  were  certain» 
and  the  prayers  for  the  fouls  were  to  be  macle  in  Drapers-  . 
hall,  and  not  in  any  church'  or  chapel  ;  and  the  diftribution 
of  bread  and  beer  amongft  the  poor,  is  of  itfelf  a  good  and 
charitable  ufe,  yet  forafmuch  as  all  the  ufes  were  fuperfti- 
tious,  or  depending  thereupon,  it  was  refolved,  that  the 
houfes  were  given  to  the  King  by  the  faid  aft. 

Anno  5  E.  4.  One  Gregory,  by  his  will  in  writing,  de-  Gwgoft'i  cafe^ 
vifed  hi»  houfes  in  London,  oJF  the  value  of  four  marks  per 
annum^  to  the  company  of  Skinners,  to  the  intent,  with  the 
profits  thereof,  to  find  an  obit  for  ever  in  the  church  of  St. 
Anthony,  fpending  at  it  6  s.  8d.  and  to  diilribute  amon|»ft 
the  poor  of  the 'faid  parifli,  to  pray  for  one  foul,  6  s.  8  d.  and 
with  the  refidue  of  the  profits  to  maintain  the  reparations,  and  ^ 
with  the  overplus  to  new  build  them^  when  need  (hould  be  : 
and  although  the  fum  for  the  faid  fuperftitious  ufes*  (whereof 
one  was  to  be  done  out  of  the  church  or  chapel)  were  cer- 
tain, and  the  reparation  and  new-building  of  the  houfes 
themfelves,  wete  good,  becaufe  they  concerned  the  habi- 
tation of  men  ;  yet  forafmuch  as  thefe  ufes  were  for  the  con- 
tinuance of  the  fuperftitious  ufes,  (^  quodammùdo  depend* 
ing  thereupon;  for  this  reafon  it  was  refolved,  that  the 
houfes  were  given  to  the  King  by  the  faid  aft  :  feveral  other 
refolutions  of  the  faid  Juftices  were  cited,  but  forafmuch 
as  they  all  tend  to  the  effeft  of  thofe. which  have  been 
cited  before,  to  avoid  prolixity  I  have  omitted  them.  Nota 
reader,  the  branch  of  the  faid  aft  next  following  the  laft 
ckufe  of  obits,    conceri^ing  the  employment  of  the   fums 
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oF  money,  or  profit  of  any  lands,  by  any  corporadoD»  guIM, 
fraternity,  company,  or  feltowfliip  of  any  myftery,  or  craft, 
for  the  maiiitcnance  of  a  Prieft,  obit,  &c.  was  but  an  ex- 
planation of  the  iaici  fourth  branch»  to  ouft  a  fcrople  which 
feme  might  conceive,  whether  a  body  incorporate  might 
(land  feifeii  to  fuch  intents,  and  upon  fuch  trufts  as  is  afore* 
faid  :  but  it  ap^iears  by  »11  the  Ikid  refolution.s,  as  well  bodies 
politic  and  corporate  as  pt ivate  perfons,  arc  within  the  former 
branches  of  the  &id  aâ,  for  the  letter  of  the  aâ  is  general 
and  includes  all,  as  in  this  very  cafe  it  ia  before  refolved. 

Now  19  proceed  to  decrees  i  In  5  E.  è.  it  appears  in  Hire 
df(rei*  in  pffictê  nmemçr^  Dmf  Jtâgût  in  the  exchequer,  that 
^«)  Rfoer  fi4f,    divers  decrees  w^e  made  fo  upon  the  will  of  (a)  Comberton 
(l;'Moor659.    ÎQ  5  H.  4.  of  Cromer  (b)  in  10  H.  6.  of  William  Rus  (i) 
(0  Moor  649.     i»  II  H.  6*  of  one  Penne  in  5H.  6-  and  of  divers  others  ia 
^  tbe  Court  of  Augmentation  \  but  becaafe  they  are  agreeable 
to  the  laid  refolutions  and  difiicrencfs  before  taken,  as  I  con* 
ceive,  although  they  are  not  fi^ily  there  )vritten,  I  will  omit 
them,  and  proceed  to  judgments  given  in  the  Queen's  courts 
{d)  Duke  9«.     upon  argument  and  great  confideration  ju^^icially.    And  as  to 
Antei  109.  b,     tl)e  cafes  of  i-fewet  and  {4)  Wottoo,  and  Chibn^l  ft)  and 
I  AÎidîrfl'too.    Witton,  they  werf  affirmed  to  be  good  law,  and  that  there 
Antea  109.  b,     Were  two  principal  reafons  of  the  judgment  in  the  fame  cafes. 
Duke  9».  i^  Becaufe  nothing  was  limited  to  the  Prieft  but  two-pence  or 

Sr».      '^^*     three-pence  every  week,  which  was  not  within  the faid  third 
^^tU  f  j.       branch  of  the  aâ«  for  with  fuch  a  fmall  fum  a  Prieft  can* 
not  be  found  or  maintained.    And  the  letter  of  the  faid  fla- 
tute  is,   '<  to  the  finding  of  any  Prieft^  &c.  and  wherewith 
^<  or   whereby  any  JPrie(jk   was  fuftainçd,    maintained,    or 
*<  found)*'  and  with  fuch  fmall  allowance  he  cannot  be  fuf* 
lained,  maintained,  or  found»    Alfo  in  one  cafe  be  (hould 
fing  mafs  but  every  Sunday,  and  Dirige  once  a  year^  which 
was  (as  was  faid)  within  the  ctaufe  of  obits,  'fc*  *<  to  fiich 
^^  like  intent  or  purpofe.'*    %^  Admitting  that  a  certain  falary 
had  been  to  the  Prieft  fufficient  for  his  maintenance,  yet  be- 
^)  Pike  |9,     caufe  there  were  good  ufes  (f)  feparatc  from  the  fuperftitious 
ufe,  fe.  ixk  the  one  ^k  3  s.  4  d.  to  the  poor,  &c.  and  in 
the  other,  to  find  ornaments  of  the  church  \  for  thefe  reafons 
judgment  was  given  in  both  the  cafes,  that  the  land  was  not 
given  to  the  (C*    It  was  aUb  adjudged  for  thefe  two  reafons, 
fg)kr\u%  io6.  that  were  given  in  Hewet  and  Wotton's  cafe  (for  the  faid  two 
b.ic5.a.|09.a.  ^^ç^^  agreed  with  the  faid  cafe  of  the  Dean  of  (g)  Paurt 
Py?36S.pi.47.  which  the  Lord  Dyer  has  briefly  touched  in  part). (bat thç 
^Leoa.i56/i57i  Quecn  fliaU  not  have  tho  latid  foi*  two  reafons.     i.  Becaufe 
GoMi^  9J..       ijjç  j^^j  j^j  i^fçif  ^35  „oj>  given  to  find  a  Prieft,  fo  that 
j^nk^i^ii.Mf.  »*  w^  "^^  within   the  third  branch  of  the  aft,    but  to 
Moot  151, ':»64i  W  W  apaual   &&cat9ÙQQ  of  tea  marks  for  a  Prieft, 
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fo  that  it  was  within  the  fourth  hrancb,  and  not  within  the  •  . 
third.     2.  It  was  refolvcd  in  the  faid  cafe  of  the  Dean  of  (a)  l^)  Am»  106. 
Paul's,  that  if  land  is  given  to  pay  ten  marks  to  a  Pried,  and,^,J°''.*ii4.^b.'* 
40  s.  to  the  maintenance  of  an  obit,  in  that  cafe,  if  both  are  Df.  368.  pi.  47. 
found  within  the  five  years,  the  King  (hall  have  all  theland,  4^600.156,157. 
b^caufe  both  the  ufcs  were  fuperftitioua  by  the  judgment  of  the  ^^^^^  ^l\ 
law,  upon  the  coherence,  (as  has  been  faid)  of  all  thcaélj  jenk.  Ceo.  »45, 
but  in  the  fame  cafe  becaafe  the  obit  was  not  found  within  Moor  131, 264. 
the  five  years,,  it  was  therefore  adjudged  that  the  King  fhould 
not  have  the  land  :  and  therefore  in  the  fame  cafe  of  the  Dean 
of  Paul's,  this,  difference  was  taken  and  refolved,  when  cer- 
tain fumsare  limited  to  the  fuperflitious  ufes,  and  one  ufc  is 
feparate  and  divided  from  the  other,  there,  the  finding  oE   . 
the  one  ihall  not  give  the  whole  land  to  the  King,  but  only 
the  fum  appointed  to  the  fuperftitious  ufe  which  was  employ-  , 

ed  within  the  five  years  ;  but  if  the  one  ufe  depends  upon  the 
other,  there,  the  finding  of  the  principal,  or  any  pare  of  it, 
gives  all  the  land  to  the  King.  As  if  land  is  given,  to  the 
intent  that  an  obit  (hall  be  found  in  fuch  chapel,  and  that 
upon  the  obit  10  s.  fliall  be  diftributed  and  employed  to  the 
Prieft,  and  to  divers  poor  perfons  who  (hall  beprefcntat  it,  • 
6  s*  8  d.  and  the  reft  of  the  profits  to  the  reparation  of  the 
faid  chapel  ;  in  this  cafe,  if  the  obit  is  maintained  in  any  Part 
within  the  five  years,  although  the  ôs.  8d.  is  not  emp'oyed 
to  the  poor  men,  nor  any  thing  upon  the  reparation  of  the 
chapel  within  the  five  years,  yet  all  the  land  (hall  be  given  to 
the  King,  becaufe  all  the  ufes  depend  upon  the  firft:  fo  in 
the  fame  cafe,  Wray,  Chief  Juftice,  faid,  that  it  was  ad- 
judged, that  where  certain  houfes  called  the  Bull  were  given  The  cafe  of  the 
to  find  a  Prieft  to  pray  for  fouls,  &c.  and  other  tenements  Swan  and  BalU 
called  the  Swan,  were  given  to  the  fame  feofiees  to  find  an  W^*»^^9l' 
obit,  &c.  and  the  feoffees  employed  the  profits  of  the  faid  fe- 
deral houfes  to  contrary  ufes,  /r-  t^je  profits  of  the  Bull  to 
find  the  obit,  ^nd  (he  profits  ot  the  Swan  to  find  the  Prieft, 
yet  forafmuch  as  the  original  gift  was  fuperfiitious,  and  the 
employment  fuperftitious,  although  the  employment  did  not 
purfue  the  gift,  yet  in  both  cafes  fuch  employment  within  the 
five  years  was  fufEcicnt  to  give  the  land  to  the  King,  bo  if  a 
man  gives  the  manor  of  Dale  and  (r)  the  manor  of  Sale  to  (rjDakc  §]» 
find  fupcrftitious  ufes,  and  the  feoffees  with  the  profits  of  the 
one  manor  find  the  fuperltitious  ufcs,  and  employ  the  profita  • 

of  the  other  to  the  ufe  of  the  poor  inhabitants  of  the  fame 
town,  pr  to  bear  the  common  charges  of  the  town,  yet  both  the 
manors  arc  given  to  the  K.  for  if  the  feoffees  enr^ploy  any  part 
of  the  profits  of  the  lands  which  they  have,  and  which  were 
given  for  the  maintenance  of  the  fupcrftitious  lifes,  ail  is  given 
to  the  K.  but  if  the  feçffces,  before  the  five  years,  have  con- 
veyed part  of  the  land  to  another  in  fee»  and  employ  the  profits 
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of  that  which  remains  in  their  hands,  for  the  maintenanco 
of  the  fuperftitious  ufeS)  and  no  part  of  the  profits  of  the  land 
'  of  tho  fécond  feoffee  is  employed  within  the  five  years,  there 

the  King  Hull  not  have  the  land  of  the  fécond  feoffee,  but 
only  the  lands  which  the  firft  feoffees  have,  for  the  employ- 
ment by  the  firft  feoffees  of  the  land  which  they  had,  cannot 
bind  the  fécond  feoffee»  for  the  land  in  which  they  had  not 
any  eftate  or  ifitereft  ;  and  that  well  ftands  with  the  words  of 
the  faid  third  branch,  fc,  *^  To  the  finding  of  any  Pried,  and 
•*  wherewith  or  whereby  any  Prieft  was  fuffained,  main* 
•*  tained,  or  found  within  five  years  :'*  for  as  to  the  land  con- 
i^eyed  to  the  fécond  feoffee  (whereof  no  part  of  the  profits  was 
employed  to  fuperftitious  ufes  within  the  five  years)  «that  is 
not  within  the  faid  words  of  "  wherewith  or  whereby,"  for' 
neither  with  nor  by  the  land  of  the  fécond  feoffee  the  fuper- 
ftitious ufes  were  found. within  five  years,  but  only  with, 
and  by  the  land  which  remains  with  the  firft  feoffees  \  and  in 
'  '     the  faid  cafe  of  the  Dean  of  Paul's,  fome  held  that  a  provifo 
that  the  faid  tlQl  (hall  not  extend  to  the  manors,  lands,  tene- 
xnents,    or  other   hereditaments  of  any  cathedral    church» 
*'  other  than  to  fuch  chauntries,  obits,  or  lamps,  or  any  of 
*<  them  within  five  years,,  &c.**    And  in  the  faid  cafe,  the 
land  w!is  parcel  of  the  pofleffions  of  a  cathedral  church  ;  and 
the  faid  land  did  not  appertain  to  a  chauntry,  fc^  within  the 
firft  or  fécond  branchy  but  that  cafe  was  within  the  fourth 
branch,  to  which  this  word  of  the  provifo  ((gauntry)  doth 
not  extend  ;  and  as  to  the  words  obits,  &c.  forafmuch  as  but 
part  of  the  profits  was  afligned  thereto,  although  the  obit  had 
been  found,  that  the  land  was  not  thereby^given  to  the  King. 
Ttwnfr'scafc.         Xrin.  i8  Llii.  Rot   142.    in  an  information  of  intrufion 
pt  i^Mo!.i3i!  againft  Lucas  and  Collier,  upon  the  general  iffue,  a  fpecial 
ess,  659, 164.    verdia  was  found  to  this  effeft;    Turner  feifed  of  certain 
1  AnderC  100.    houfcs  in  London  in  fee,  of  the  yearly  value  of  4 1.  6  s.  8  d, 
«Sifkrf.4  .       ^^^^  ^H.  6.  devifed  them  upon  condition  to  find  an  obit 
within  the  parifli  oTSt.  Mary  Pattens  in  London,  "  fpend- 
**  ing  thereat  fo  much  as  the  devifees  would  in  their  difcre- 
V  ♦♦  tions,"  the  devifees  expended  only  upon  the  obit  ôs.  B  d. 

per  armunty  and  it  was  adjudged  th^  the  Queen  (hould  have 
the  houfes;  i.  Becaufe  the  appointment  was  uncertain,  al* 
ibl  Doke  %v     ^^^^i^  ^'^^  employment  was  certain.    2,  That  all  {b)  the  ufe 
^  ^         '^'      expreflTed  by  the  dcvifor,  was  fuperftitious  :  and  therefore  it 
(0  Ouke  93.      ^^^  ^^'V^>  *^  '^".^  '^  the  (r)  value  of  50 1,  is  devifed  to  find 
and  obit,  fpcnding  upon  it  3I.  pirannum^  although  a  certain 
fum  is  limited,  yet  forafmuch  as  the  land  is  given  to  find  an 
Colbornsui*        obit,  and  no  other  ufe  is  expreffçd,  the  land  in  fuch  cafe  (hall 
SlclElltio7   ^^  S*^^"  ^°  ^"^^  '^'"S»  ^"^  t'îc  land  is  given  in  the  fame  cafe 
pl.  "•      *        wholly  (as  the  ftatute  fpeaks)  to  find  an  obit,  and  therefore 
Moor  653, 649-   within  the  firft  branch  of  obits. 

\  SideVji  '*^*    '  '^""-  ^^  ^^'''-  ^^^-  589-  '^'^^r  Colborn  and  {i)  Dale  in  B.  R 
Hern,  19J.'       wpo»  demurrer  the  cafe  was  fuch  j  Tho.  Wells  1 2  E.  4.  devifed 

divers 
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divers  houfes  in  London,  of  the  yearly  value  of  24I.  to  bis 
wife  for  her  life,  the  remainder  to  the  Farfon  and  Church- 
wardens of  St,  £dmond*s  and  their  fucceflbrs  ;  and  devifed 
that  his  wife  during  her  life,  and  after  her  deceafe,  they  in  re* 
maindcr  (hould  find  a  Prieft  who  (hould  perform  divine  fer- 
vice  at  the  altar  in  the  chapel  of  our  Lady  in  the  church  of  St. 
Edm.  for  the  fouls,  ice.  and  that  the  fame  Prieft  (hould  be 
aiding  and  helping  at  divine  fervice  in  the  fame  church,  and 
âevifedy  that  his  wife  during  her  life,  and  thofe  in  remainder 
after  her  death  fliould  pay  him  for  his  falary  6L  138.  4  d. 
Further  he  devifed  that  they  ihould  find  an  obit  with  6  Priefts 
and  appointed  22  s.  in  certain  to  be  employed  upon  it,  whereof 
part  (hould  be  diftributed  among  the   poor  of  the  trade  of 
Drapers,  which /^««U  come  to  the  (aid  obit,  and  could  not 
come.  Alfohe  appointed  i6d.  yearly  to  the  parfon  of  St.  Edm. 
for  beading  of  beads  ;   every  Sunday  3  s;  4  d.  to  the  Friars  of 
St.  Auguftin  to  pray  for  his  foul  ;  alio  4  s.  yearly  to  be  mid  to 
che  preacher  at  Paul's  upon  Good  Friday  ;  to  3  preachers  of 
the  Spittal  to  commend  his  foul  to  the  prayers  of  the  people, 
138.  4d.  alfo  3s.  4d.  to  the  Warden  of  the  company  of  Sheer- 
men  to  diftribute  amongft  the  poor  almfmen  of  the  fame  trade» 
(o  the  intent  that  thofe  of  the  Wardens,  with  8  or  more  of  the 
(aid  Q)mpany,  upon  warning,  Jhould  come  tb  his  obit  ;  alfo 
he  appointed  accounts  yearly  to  be  taken,  and  that  the  Church- 
wardens of  St.  Edm.  (hould  have  the  letting  and  fetting  of  the 
lands  :  and  the  C.  Ws.  of  St.  M.  Woolnauth  (hould  come 
yearly  and  have  for  their  pains  6d.  a  piece.   And  the  C.  Ws# 
of  St.  Edm.  to  have  6  s.  8d.  And  lis.  4d.  yearly  he  appointed 
for  the  finding  of  books»  veftments,  and  ornaments  of  the  cha* 
pel,  where  he  appointed  his  obit  to  be  celebrated,  and  that  all 
the  revenue  coming  of  the  premifes  (hould  be  in  (everal  keep- 
ing, feparated  from  other  monies  in  a  cheft,  for  the  repara- 
tion and  new  building  of  the  tenements.  And  it  was  adjudged^ 
(bat  the  (aid  houfes  were  given  to  the  K.  by  the  (aid  aâ.    In 
which  judgment  thefc  things  were  obferved  :  i.  That  the  de-  ^^        . 
vife  was  to  his  wife.     a.  That  it  was  a  devife  to  his  wife  for  mGIi  «, 
her  life.     3.  That  every  fuperftitious  ufe  had  a  certain  fum 
limited  and  appointed  for  the  maintenance  of  it.     4.  That  all 
the  ufes  were  either  fuperftitious,  or  were  depending  upon 
the  fuperftiiious  ufes,  or  tending  to  the  maintenance  or  con- 
tinuance of  them  ;,and  that  was  the  principal  caufe  and  reafon 
of  the  judgm.  *Fnn.  30  El,  Rot,  709.  inter  Adams  (^  Stokes,  jijhi  Hitilc»*» 
Iff  B,  R.  upon  demurrer  the  cafe  was  fuch  :  Walter  Dunfton  Ctfc 
devifed  lauds  to  the  Parfon  and  C.  Ws.  of  St.  Botolph'i,  upon  Hcni..t|||. 
condition  to  find  a  Prie(ï,  and  that  he  (hould  have  for  his  (a-  . 
lary  6 1.  of  the  iffaes  and  profits  of  the  lands.    Alfo  he  devifed 
yearly  for  ever  138.  4d.  to  the  prifoners  of  Newgate  and  Lud- 
gate,  at  the  day  of  his  death»  to  pray  for  his  foul,  befides 
tne^faid  foie  Prieft;  and  the  reCdue  for  the  reparation  of 
the  tenements,  and  to  augment  the  Prieft's  portion»    And  it 
was  refolved,  that  the  l^i\jl  was  given  to  the  King  by  the 

(aid 
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fai4  3^  9  Jot  the  praying  for  fouls  by  the  faid  prifoners»  sltho 

it  was  Qu^  o^  church  aina  chapel»  was  fuperiUtious  ;  and  the 

augmentaûon  of  the  Prieft's  maintenance  uncertain.   And  this 

resolution  was  affirmed  for  good  law  by  Popham,  Chief  Jaf- 

tice,  and  divets  others  ;  but  judgment  v^as  not  entered  in  the 

îloUî 

Wlie(ftoii*f  cafe.      Pûfiha.T  ùT  3  PA.  £sf  M^.  Rpt.  186.  in  the  Xing's  Bench» 

4U011. 159,160.  Whctfton's  cafe  was  adjudged,  that,  where  lands  were  given 

rXidêrf^'ipo.    ^°  find  an  obit  in  fuch  a  chapel,  appointing  a  certain  fum  for 

jyfooriso.     '    it,  and  that  t^e  refi due  fiiould  bci  employed  on  the  reparation 

of, the  chapel,  in  which  the  obit  fliould  be  celebrated  ;  aad  it 

ivas  adjudged  that  all  the  land  was  given  to  the  King,  for  the 

one  depended  upon  the,  other.    And  Popham,  C  J.  faid^ 

that  Fafchde  10  jE7/z.  Rpi>  3^8.  in  an  information  in  the  £x- 

€0.  Eftt.  3S4«     cheg^er '(he  cafe  was  fuch  ;  one  Draiton  feifcd  of  lands  in 

f^  <4»  Lx)iidon  in  fee,  d^Vifed  them  to  the  Deap  and  Chapter  of 

Paur?V  ^ppn  condition  that  they  ihould  ^^  ^^o  chaplains  to 

l(rày  for  his  (bul  in  â  chapel  newly  there  bulk  by  hin^  and  to, 

jiiay  to  them  for  their  falary  13 1.  6  s*  8d.  and  to  ^d  an  obit. 

appointing  for  it  a  certain  fum,  and  to  repidr  the  chapel,,  and 

all  .this  was  found  within  the  five  years,  and  it  was  adjudged 

againft  the  King  ;  and  that  agrees  with  the  opinion  in  the  cafe 

before  cited  of  the  Dean  and  Chapter  of  PauPs  before  opoi^ 

the  provifo  ,of  this,  very  a£l, 

Pirtridit^  tnd     •  Hfll.  37  E^iz.  Rot.  715.  i»/^r Partridge  (i  Walker  in  the 

Mw6*'^6*"     King's  Bénqh,  the  cafe.  Was*;  that  one  Hill  dcvifed  certain 

Utfaisj!  ^   houfçs  in  London,  to  the  Parfon  and  Churchwardens  of  the 

church  of  St.  Bricie*s  to  firid  for  ever  his  anniverfary,  appoint* 

ing  for  it  20  s.  ancj  to  pay'  to  the  'poor  5  s.  6  d.  in  ter.^fefn  (f 

duplicàtionem  atimrum  in  quibus  Chri/fus  vixlt  in  terra  :  and  it 

was'a^j[udgéd,  that  the  land  wa»  not  given  to  the  King,  for 

the*  payment  of  the  5  s.  6  d.  to  the  poor,  in  honorem^  tsfc.  was 

a  j^ood  and  budable  ufe  in  commemoration  of  the  years  of  our 

Sariour,  the  continual,  mepory  of  which  is  moii  comfortable 

and  nècefiary  for  every  chriAian  :  but  it.  was  agreed  in  the 

principal  cafe  at  bar,  that  if  the  devifor  had  limited  by  exprefs 

vfords,  or  by  any  words  Which  might  imply  his  intent  to  be, 

aRoLR£p.ic6,  that  the  dévifees,  for  the  advancement  of  his  blood,  fhould 

have  the  refidue  of  the  profits,  that  would  be  a  good  ufe,  and 

would  lave  the  land  ;  and  in  fuch  cafe  the  King  (hould  have 

but  the  rent.    And  this  cafe  was  very  well  and  at  large  argued 

by  the  Juftices:  and  it  was  the  firft  cafe  that  Sir  Chriftopher 

Yelyertoa  argued  after  ht  was   conftitutcd  Juftice  of  the 

King's  Bench, 
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HilL  45  Eliz. 
Jn  the  Common  PJeas^ 

TH  E  Qaecu  brought  a  ^are  im^drt  ajpinft  the  BUhop  Co.  Bni.  5111 
of  Peterborough,  A£toa  patron»  and  Cartmel  incum>-  P*«*'* 
bent,  for  the  church  of  Claycottpn,  Being  above  the  yearly  ^^^  ^^ 
value  of  81.    The  Queen  declared  and  made  title  to  prefe;at 
by  lapfe»  rattom  acceptationh  duçrum,  binificicrum  :  the  patron 
and  iocumbtnt  fevered  in  pl«a$,  but  both  their  pleas  were  to 
this  efieâ  ;  Anne,  Barooefs  of  Mounteagle,  in  her  widow- 
hood retained  the  faid  Cactnvel  to  be  her  chapjain,  according 
to  the  flat,  of  21  H.  8..  and  he  having  tbc  fjaid  benefice  of 
ClaycQtton  obtained  a  difpenOition  wijih  confirmation  of  the  Cap.  iti 
Queen»  according  to  the  fta^ute^  and  pleaded  all  at  large,  and 
that  after¥rard8  he  accepted,  the  vicarage  of  G.  &c.  and  tra- 
verfed,  abfyui  hoc  quad  pr^d*  eccUJia  de  C.  pratextu  acaptatioms^ 
vicaria  di  G.  virtutejîatuti  vacavit^  lie.    The  Queen  replied, 
and  confefled  the  reuiner  qi  bioi  by  the  faid  Baroncfs  o£ 
Mounteagle»  and  that  he  obtained  the  letters  of  difpenfation 
prout^  lie.  but  further  faid»  thait  beforç  the  faid  Cartipel  ^^^s 
prefented  to  the  faid  vicarage  of  G.  the  faid  liarpnefs  of  Mount- 
eagle  took  to  h  ufband  Henry  Lgrd  Compton,  çneof  the  Barons 
of  the  realm,  and  fo  wa9  covert  Baron»  and  had  loft  her  dig- 
nity of  Baronefs  of  Mountqai^le,  ajad  afterwards  Cartmel  the 
defendant  accepted  the  fai4  vicarage,  and  was  thereunto  ad-  Co.  Ut.s6«b^ 
mitted,  inftiiuted»  and  induôe4>  an4  thereupon  th'e  defendant       '  ^  ^ 
demurred  in  law.    And  i(  w^s  Qbjçâ;ed  by  the  Queen's  coun- 
fel»  that  the  body  of  tbç  a£t  of  21  H.  8.  contains  a  general 
prohibition»  that  if  any  pQe  has  a  benefice  of  the  val  ue  of  8 1.  that 
he  (haU  not  take  any  other  be.nefiçe  wi(h  cure,  thçre  if  this  café 
i5  not  within,  thç  provifpes  then  the  f^rQ  benefice  became  void 
by  the  accep^ancp  0^  the  fçcond  }  ap4.  t^ç  firft  provifp,  which 
ik  materia)  to  this  purpofe,  is  '<  that  eyery  Duchefs,  &ç.  and  Antet  71,  hv 
•*  Baronefs,  being  widow^f  may  have  two  chaplains,  whereoif  ^^  '*• 
^'  every  one  of  them  may  purchafe  licence  or  diipenCition  to 
♦«  receive,  hs^yci  and  keep  two  ben^fiççs»  ^c."  And  the  fccoqd 
provifo  materia  to  this,  p  vpo^^icit  **  Pwvided  always  that  every  Sift,  uj    .    . 

'*  Ducbeft 
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<<  Ducbefs»  &c.  and  Baroncfs  widows»  which  have  taken, 
'*  or  hereafter  (hall  take  atiy  hufbands  under  the  degree  of  a 
*<  Baron  I  mav  take  fuch  number  of  chaplains  as  is  above 
**  limited  to  tnem,  beihg  widows,  and  that  every  fuch  chap- 
'*  lain  may  purchafe  licence,  Set.  ut  fupra,*^  And  it  was 
ftrongly  urged»  that  this  cafe  was  cajusomj/iis^  and  outof  thcfe 
provifbes  for  divers  reafons  :  i.  The  firft  ought  to  be  ex- 
pounded,  that  the  Baronefs  ought  to  be  a  widow  as  wdl  at  the 
time  of  the  acceptance,  as  at  the  time  of  the  retainer,  for  if  it 
{hould  be  fufficient  that  flie  (bould  be  a  widow  at  the  time  of 
the  retainer,  then  the  faid  fécond  provifo  would  be  in  vain, 
for  then  it  would  not  be  material  whom  (he  afterwards  mar* 
ried,  Jc,  noble,  or  ignoble  ;  but  forafmuch  as  the  makers  of 
the  a£t  intended,  that  iiF  (he  married  after,  that  then  (he  (hould 
be  out  of  the  iirft  provi(b,  they  therefore  added  the  fécond* 
And  without  quedion  (he  is  out  of  the  fécond,  for  that  pro* 
vides  only  when  fuch  noble  woman  marries  with  one  under 
the  degree  of  a  Baron,  and  their  reafon  that  they<  extended  the 
laft  provifo  when  they  married  under  the  degree  of  a  Baron, 
was,  becaufe  if  they  married  a  Baron,  or  other  fuperior  de- 
gree, then  the  wife  need  not  have  chaplains,  becaufe  her 
hufband  might  have  chaplains  by  this  a£):,  which  would  be 
fufficient  for  both,  being  one  perlon  in  law,  and  all  of  one 
family.  And  that  the  retainer  and  the  acceptance  ought  to 
concur  :  it  was  faid,  if  a  noble  man,  or  noble  woman  retains 
a  chaplain,  and  dies,  the  chaplain  cannot  take  tv^o  benefices 
within  this  aft,  yet  the  retainer  was  lawful,  but  the  perfon 
who  made  the  retainer  ought  to  continue  when  the  chaplain 
Hte  iiS*  b.  accepts  his  fécond  benefice  :  alfo  it  was  faid,  that  it  was  ad- 
judged in  the  cafe  of  Ralph  Earl  of  Weftmoreland,  that  where 
the  faid  Earl  retained  a  chaplain,  and  afterwards  was  attainted 
of  high  treafon,  and  afterwards,  and  during  his  life,  the  chap* 
lain,  having  a  benefice  of  the  value  of  8 1.  accepted  a  fécond 
benefice  with  cure,  and  it  was  adjudged  that  the  firft  benefice 
was  void  ;  for  although  the  Earl  was  alive,  yet  the  quality  of 
his  perfon  was  altered,  for  by  the  judgment  he  became  igno- 
Sttnf.  Cor.  195.  ble  i  vide  Stamford,  as  if  the  Treafurer  or  Comptroller  of  the 
kPoacaxiS.  b.  King's  houfe,  &c.  retains  a  chaplain,  and  afterwards  is  re- 
moved out  of  his  office,  now  the  chaplain  cannot  accept  a 
fécond  benefice,  for  now  his  quality  is  altered,  and. the  caufe, 
in  refpeâ  whereof  he  was  to  have  a  chaplain,  is  removed; 
and  fo  when  the  i5aronefs  widow  takes  hufband,  her  quality 
is  altered,  for  now  (he  is  not  fui  juris,  but  on\y  fub  pêteftate 
vtri  :  and  therefore,  if  the  latter  provifo  had  not  been,  if 
fuch  Baronefs,  after  the  retainer,  had  married  with  a  Gent. 
under  the  degree  of  a  Baron,  her  chaplain  could  not  accept  a 
ad  benefice,  tor  the  quality  of  the  Baronefs  by  her  marriage  was 
altered  ;  and  (he  ought  to  remain  at  the  time  of  the  acceptance 
Co.  Lit  \6.  b.  of  the  2d  benefice,  m  the  fame  quality  as  (he  was  at  the  time 
i  Co.  53.  b.       Qf  retainer,    2.  It  was  objefted  that  this  ca'c  was  out  of  the 

pro- 
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firovifoes,  becaufe»  If  a  Baron  marries  a  widow  Baronefs,  in 
that  cafe  the  Baronefs  cannot  retain  any  chaplain  within  the 
faid  aâ»  for  the  words  of  the  zQ.  are,  *^  every  Baronefs  being 
.  ^*  widow"  which  exclude  a  feme  covert  Baronefs  ;  then  if  (he 
is  excluded  to  retain,  by  the  fame  reafon  her  retainer  toliave 
power  by  force  of  the  aâ»  to  take  a  fécond  benefice,  is  loft 
by  the  marriage,  forafmuch  as  (he  now 'having  married  with 
a  Nobleman,  his  chaplains  may  pçrform  divine  fervice  to  them 
both,  and  the  wife  of  a  Nobleman  need  hot  have  chaplains 
by  the  judgment  of  the  whole  parliament,  for  the  aâ  has  not 
made  provifion  for  any  fUch  wives,  but  only  for  a  Baron's 
.  widow,  or  the  wife  of  one  under  the  degree  of  a  Baron,  who 
could  not  have  any  chaplain  Within  this  a£b  ;  but  in  our  cafe, 
at  the  time  of  the  acceptance,  (he  who  reuined  was  the  wife 
of  a  Baron,  who  may  have  chaplains  by  force  of  this  a£t.     3. 
It  wasfai^,  that  thisaa  was  always  conftrued  ftriâly  againft 
non*refidency  and  pluralities,  as  a  thjng  very  prejudicial  to 
the  fervice  of  God,  and  the  inftruaion  of  his  people  :  and 
therefore,  if  a  Bifhop  Is  tranflated  to  an  Archblfhopric,  or  a 
Baron  is  created  an   Earl,  now  he  has  both  thefe  dignities, 
and  ad  it  is  commonly  faid  ^ando  duo  [a)  jura  concurrunt  tk  («)  7  Ca.  14.  b. 
unaperfina^  épquum  efiûcfiêjfent  in  iïverfu  :  but  yet  within  this  ^**^K'^^** 
aft  he  can  have  but  as  many  as  an  Archbiftiop  or  an  Earl  may    "'^^  **^ 
have,  for  although  he  has  fundry  dignities,  yet  he  is  but  one 
and  the  fame  perfon  to  whom  the  attendance  and  fervice  fliall 
be  done  :  fo  if  a  Baron  is  made  Knight  of  the  Garter,  or  War- 
den of  the  {b)  Cinque  Ports,  he  fhall  have  but  three  chap-  (^]  Antea^o.V 
]ains  in  all.  Iff  fie  defimilibus:  quod  fuit  concejfum  ;  quia  dif* 
ficili  tjl  ut  unus  homo  viam  duorum  fuftimaU    But  on  the  other 
part  it  was  argued  and  refolved  by  the  court,  that  in  the  cafe 
at  bar,  Cartmel,  after  the  marriage,  might  accept  the  faid 
vicarage,  within  the  letter  and  meaning  of  the  laid  aft,  for 
without  queftion  the  retainer  of  Cartmel  was  not  determined 
or  countermanded  by  the  faid  marriage.     And  as  to  that,  il 
was  faid  that  there  are  two  manners  of  retainers  :  one  at  the 
common  law,  and  according  to  that  a  man  may  have  as  many  . 
chaplains  as  be  will  :  another,  according  to  the  faid  aft,  and 
by  that  he  is  reftrained  to  a  number  ;  and  the  firft  which  he  re- 
tains are  his  chaplains  according  to  the  faid  aft,  and  (hall  be  ' 
firft  (r)  preferred,  as  it  waa  adjudged,  Pafcha  31  EUz.   in  MCro.EL7X4, 
Con.*  Banco  in  (4)  Skefling's  Cafe,  &  Mich.  41   &  42  Eliz.  f  Â'S^i' 
in   the  King's  Bench  in  {e)  Drur/s  Cafe.      And  therefore  (1/;  Amoig^a. 
if  anv  officer  allowed  bv  the  ftatute  to  have  one.  two.  or  80. 1 


if  any  officer  allowed  by  the  ftatute  to  have  one,  two,  or  b9'  ^ 
more  chaplains,  retain  a  chaplain,   and  afterwards    is    re-  M^56,*V(k. 
moved  from  his  office,  in  that  cafe  the  retainer  by  the  common  Cro.  Et.  71I, 
law  remains,    but   the  retainer  upon  the  ftatute  is  deter-  ;m>  S39. 
mined,  for  after  the  removal  he  cannot  be  non-refident,  nor  i!^J^  ^•■*' 
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accept  anotlier  benefice  :  fo  if  an  Earl  or  Baron  retains  a  chap* 
lain,  and,  before  bis  advanceméiit,  is  attainted  oftrcafon,  as 
in  the  cafe  of  the  Earl  of  (û)  Weftmoreland,  there  the  re- 
tainer, according  to  the  ftatutci  is  determined  ;  and  after  the 
attainder  fuch  chaplain  cannot  accept  a  fécond  bene6ce«  be-* 
caufe  he  who  is  attainted,  by  his  attainder  is  a  dead  perfon  in 
'  law }  and  now  as  {b)  Stamf.  Pla.  Coron.  fa}*6,  from  a  NoUc- 
man  (by  the  judgment  by  which  his  blood  is  cpmipted)  he  is 
beoome  ignot)le>  and  therefore  his  dignity  is  determined  :  and 
ahho'  the  wife  of  a  Baron,  during  the  co?erture,  cannot  retain 
a  chaplain,  yet  when  a  Baronefs  widow  retains  one  or  two  ac- 
cording to  the  fatd  provifo,  this  retainer  according  to  the  a£t, 
is  the  printipai  matter;  and  as  long  as  the  retainer  is  in  force, 
and  theBaronefs  continues  a  Baronefs,  the  chaplains  may  well 
accept  two  benefices  by  the  eiprefc  letter  of  the  au  ;  for  it  is 
fufficiehtifMrhetimeoftheretalner  the  Baronefs  was  a  widow, 
for  thereby  the  cxprefs  words  •*  being  a  widow"  are  fetisfied  : 
but  the  ftatutedoth  not  provide  that  (be  (hall  be  a  widow  at 
the  time  of  the  acce^ance,  bm  the  words  imply  the  contrary, 
'Ji.  that  (he  need  not  continue  widow  j  for   the  words  arc, 
•*  every  BarOfiefs  being  widow,  may  have  two  cln{^ins,wberc- 
•*  of  every  of  them  may  purcfaafe,  &c/'  fo  by  -thefe  words  it  is 
'fuffici<mt,  if  (he  be  a  widow  at  the  time  of  the  retainer,  and  the 
-  power  to  purchafc  licence  is  annexed  to  the  retainer  $    and 
there  is  nomifchief  in  this  cafe,  for  the  number  appointed  by 
'the  fVatDte  Oiall  not  be  exceeded,  and  the  zGt  appoints  the  Ba« 
•ronèfs- widow  to  have  two,  and  'her  hulband  to  have  three,  lb 
'that  the  intention  of  the  au  is  not  defrauded  :  and  although 
■  (as  it  has  been  faid)  the  hufband  and  wife ^are but  one  perfon  in 
law,  vet  as  the  text  faith.  Sunt  anima  dua  in  camt  vrnop  and 
'  therefore  theke  is  no  reafon  that  the  retainer  of  chaplains  which 
ferve  for  the  inftruâion  of  fo\tls  (hould  be  determined  by  the 
marriage.    Alfo  the  hft  provifo,    when  a  Baronefs  marries 
one  under  the  degree  of  a  Baron,  was  added,   becan(e  by 
fuch  marringe  her  dignity  was  determined,  for  the  rule  is, 
^ando  (c)  mulier  nobilis  nupfnit  ignobili^  définit  efft  mMHs. 
But  this  rule  is  to  be  underflood  of  a  woman  who  attains 
nobility  by  marriage,  as  by  the  marriage  of  a  Duke,  £ari, 
or  Baron,  &c.  for  in  fuch  cafes,   if  (he  afterwards  marries 
under  the  degree  of  nobility»  by  fuch  marriage  with  one  who 
is  ignoble,  (he  lofes  her  dignity  which  (he  had  attained  by 
marriage  with  one  of  the  nobility  ;  for  {d)  ipdem  m^dâ  ^u» 

Îuid  tonftiluiiuvt  dijfolvitur  :  but  .if  a  woman  id  noble,  as 
)uchef8,  Countefs,  Baronefs,  &c.  by  defcentj  a! tho' (he  mar- 
ries with  one  under  the  degree  of  nobility,  yet  her  bivihright 
remainsi'  for  that  is  annexed  to  her  blood,  and  eft  cbkrsGir 
indeiibilis  ;  but  in  the  cafe  at  bar  the  fiaronefs  by  her  mar- 
riage with  one  of  nobility,  doth  not  lofe  her  dignity  of 
Baron*  but  potius  augments  it.  And  therefore  it  is  not  like  any 
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cafel  which  have  been  put,  and  the  fécond  provîfo  explains  !t, 
for  thé  makers  of  the  z(ï  well  knew,  that  afterwards  by  fuch 
marriage  as  this  is  in  the  cafe  at  bar,  (he  is  a  Baronefs  as  fhe 
was  before,  and  not  in  cafe  as  where  Aemarrieswiith  one  mx' 
der  the  degree  of  nobility  :  to  this  was  added,  that  the  fécond 
provifo  doth  not  provide  remedy  when  a  Baronefs  widow  re- 
tains two  chaplains,  and  afterwards  marries  with  one  under 
her  degree,  but  that  isieft  tothe^neraltonftrti£lion''of  law, 
andr  provides  only  that  fucfa  Baronefs»  after  ftich  tnarriage, 
may  retain  two  chaplains,  &c.  .  Alfo  when  a  Baronefs  widow 
retains  two  chaplains,  and  afterwards  marries  with  a  Baron, 
by  common  intendment  ihe  brings  living  and  maintenance 
with  her  to  fupport  her  ftâte,  ^nd  prefer  her  chaplains  ;  and 

'  the  retaining  of  her  chaplains  cannot  be  a  prejudice  to  her 
huflband,  but  potius  an  honour  to  him.  If  a  woman  Baronefs 
widow  retains  two  chaplains  accordiog  to  theftatute,  and  after- 
wards take  one  of  the  nobility  to  huiband,  and  afterwards  the 
hu!band  dies,  the  retainer  of  thefe  two  chaplains  remains  ; 
and  they  without  a  new  retainer  may  take 'two  benefices  ;  for 
their  retainer  was  not  determined  by  fuch  marriage }  alfo  for  Cro.  €«,»!#• 
the  fame  caufe,  fo  long  as  they  attend  upon  fuch  Baronefs  In 
her  houfe,  they  (hall  not  be  in  danger  of  non  «refidence.  And 
it  is  to  be  known^  that  if  a  Baron  has  three  chaplains,  and  each 
of  them  has  two  benefices,  and  afterwards  the  Baron  dies,  yet 
they  fhall  enjoy  the  benefices  with  cure,  which  were  la  a  fully 
fettled  in  them  before  ;  but  although  he  dwells,  and  is  refi-  Hote# 
dent  upon  one  benefice,  yet  he  (hall  b^  punifhed  for  non-re* 
(idence  upon  the  other,  as  it  was  adjudged  in  Parfoh  Boy  ton's 
cafe,  and  therefore  he  ought  to  obtatn  of  the  King  a  non  ob^ 
Jlanli.  So  if  the  Baron  is  attainted  of  treafon  or  felony,  or  if 
any  officer  is  removed  from  his  office,  lijicdejimilibuu  Pafib» 
44  EU%.  in  a  ^an  impedit  brought  by  the  Queen  againft  the 
Bi(hop  of  Salifbury  and  others,  it  was  ruled  ptr  totûtn  curiam^ 
that  the  Earl  of  Southampton  being  of  the  age  of  ten  years, 
and  dwelling  in  the  houfe  with  the  Lord  Admiral,  to  whom  the 
Queen  had  granted  his  ward(hip,   might  retain  and  qualify 

'  chaplains  within  this  aft  ;  for  the  words  of  the  au  are  general, 
and  yet  his  guardian  li^as  a  Nobleman,  and  had  chaplains  by 
the  faid  aâ  allowed  him,  and  the  Earl  of  Southampton  was 
under  his  cuftody,  and  one  of  his  family,  as  the  wife  vras  in 
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Hil«  45  Eliz. 
In  the  King's  Bench. 


eob Idt  6t4.     IN  trefpafs  between  Duitipor  and  Symms,  upon  the  general 
îL*  »V«     •  <        iSixCf  the  jurors  gave  a  fpectal  verdiâ  to  this  cffca  :  the 
cr.  ELSis,.ai6.  prcfident  and  Scholars  of  the  college  of  Corpus  Chrifti  in  Ox- 
ford,  made  a  leafe  for  years  in  annû  id  Eliz.  of  the  land  nour 
in  queftion,  to  one  Bolde,  provifo  that  the  lefiee  or  his  afligns 
fliouldnot  alien  the  premifes  to  any  perfon  or  perfons,  with» 
out  the  fpecial. licence  of  the  leflbrs.    And  aftervards  the  lef- 
fors  by  their  deed,  anw  13  Eliz.  licenfed  the  leflee  to  alien,  or 
demile  the  land»  or  any  part  of  it,  to  any  perfon  or  perfons  ^ ari- 
lufctmqui.    And  afterwards,  tf>f9rtf  15  Eliz.  the  leflee  afligned 
*    the  term  to  one  Tubbci  who  by  his  laft  will  derifcd  it  to  his 
fon,  and  by^the  fame  will  made  his  fon  executor,  and  died. 
The  fon  entered  generally,  and  the  teftator  was  not  indebted  to 
any  perlbn,  and  afterwards  the  fon  died  inteftate,  and  the  or* 
dinary  committed  adminiftration  to  one  who  affi^ned  (he  term 
tet  3  Wilfitfi.     to  the  defendants    The  Prefident  and  Scholars,  by  warrant  of 
S34*  attorney^  entered  for  the  condition  broken,  and  made  a  leafe 

to  the  plaintiff  for  21  years,  who  ^entered  upon  the  defendant, 
who  re-entered^  upon  which  re-entry  this  a£Hon  of  trefpafs 
was  brought  :  and  that  upon  the  leafe  made  to  Boldé>  the  year- 
ly rent  of  33  s,  4d.  wasreferved,  and  upon  the  leafe  to  the 
^aintiff,  the  yearly  rent  of  228.  was  only  referved.     And  the 
jurors  prayed  upon  all  this  matter  the  advice  and  difcretion 
of  the  court,  and    upon  this  verdiâ  judgment   was  given 
againft  thep^intiff.     And  in  this  cafe  divers  points  were  de- 
bated and  refolved:  ift,  That  the  aliénât,  by  licence  to  Tubb^ 
(«)  I  RolU  Re^  bad  {a)  determined  the  condition,  fo  that  the  alienation  which 
VK^LAitfMu  ^^  nrigl*^  afterwards  make,  could  break  the  provifo,  or  give 
sBaiii.s9t.    *  caufe  of  entry  to    the  leflbrs,   for  the    leflbrs   could  •not 
Cro.  Jk.  39S.    difpenfc  with  an  alicnatioo  for  onç  timei  and  that  the  fame 
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eftate  fliouM   remnîn  fubje£l  to  the  provifo  after.     And  al*  3  Co.  Pennant*a 
though  rhc  provirobe,thatthe  leflce  or  his  aflîgns  (hall  not  alien,  !* Ed.  6  Dyer. 
yet  when  the  lefibrs  licence  the  leflce  to  alien,  they  (hall  ne-  66.  a. 
ver  defeat,  by  force  of  the  faid  provifo,  the  term  which  is  ab- 
folutely  aliened  by  their  licenfe,  inafnauch  as  the  afiîgnee  has 
the  fame  Term  which  was  afligned  by  their  aflent  :  fo  if  the 
leflbrs  difpenfe  with  cine  alienation,  they  thereby  difpenfc  with 
all  alienations  after;  for  inafmuch  as  by  force  of  the  leflbr's 
licence,  and  of  the  Icflee's  aiBgnment,  the  Eftate  and  intereft 
of  Tubbe  was  abfolute,  it  is  not  poflîble  that  his  aflignee  who 
has  his  eftate  and  intereft,  Oiall  be  fubjeû  to  the  firft  condi- 
tion :  and  as  the  difpenfation  of  one  alienation  is  the  difpen* 
fation  of  all  others,  fo  it  is  as  to  the  perfons,  for  if  the  leflbrs 
difpenfe  with  one,  all  the  others  are  at  liberty.     And  there- 
fore it  was  adjudged,  Trin  28  EHz,  Rot.  256.  in  Com*  Ban» 
£0^  inter  Leeds   (a)  and  Crompton,    that   where  the   Lord  (*)  1  Rol.  47». 
Stafford  made  a  Icafe  to  three,    upon  condition  that  they  ^^  E*-  ^«6. 
or  any  of  them  (bould  not  alien  without  the  afTent  of  the  nov.^ «?* 
leftbr,  and  afterwards  one  aliened  by  his  aflent,  and  after-  4  Leon. '58. 
wards  the  other  two  without  licence,  and  it  was  adjudged,  *  ^"^û»-  »9«* 
that  in  this  cafe  the  condition  being  determined  as  to  one  Per- 
fon  (by  the  licence  of  the  leflbr)  was  determined  in  all.    And 
(b)  Popham,  Chief  Juftice,  denied  the  cafe  in  î6  Eliz.  Dyer  mstyieitT?. 
(^)  334*     That  if  a  man  leafes  land  upon  condition  that  he  (f)Dy.334.pi.3a, 
(hall  not  alien  the  land,  or  any  part  of  it,  without  the  aflent  ^»o.  El.  816. 
of  the  IciTor,  and  afterwards  he  aliens  part  with  the  afl^ent  of  m^J^ocI  '    "^ 
the  lefl()r,  that  he  cannot  alien  the  refidue  without  the  aflent 
of  the  Icflor  :  and  conceived,  that  is  not  law,  for  he  faid  the 
condition  could  not  be  divided  or  (d)  apportioned  by  the  act  (lOCo.Litsif.i. 
of  the  parties;  and  in  the  fame  cafe,  as   to  parcel  which 
was  aliened  by  the  aflent  of  the  leflbr,  the  condition  is  de- 
termined ;    for  although  the  leflee  aliens  any  part  of  the 
refldue,  the  leflbr  (hail    not    enter    into  the    part  aliened 
by  licence,  and  therefore  the  condition  being  determined  ^ 

in  part,    is  determined    in   all.      And  therefore  the  Chief  •:' 

Juftice  faid,  he   thought  the  faid  cafe  was  falfely  printed,  for    • 
he  held  clearly  that  it  was  not  law.     Nota  reader,  Pajchœ 
14.  Eliz.  Rot.  1015.  in  ConC  Bunco,  that  where  the  leafe  was   . 
made  by  deed  indented  for  21  years  of  three  {e)  manors,  A.  (,)  Dyer  30?. 
B.C.  rendering  rent,  for  A.  6  1.  forB.  5  I.  for  C.  lol.   to  309.  pi- 75- 
be  paid  in  a  plaCe  out  of  the  land,  with  a  condition  of  re-  L^llH  t« 
entry  mto  all  the  three  manors,  for  default  of  payment  of  the 
faid  Rents,  or  any  of  them,  and  afterwards  the  leflbr  by  deed 
indented  and  inrolled,  bargained  and  fold  the  reverfion  of 
one  houfe  and  40  acres  of  land,  parcel  of  the  manor  of  A.  to 
one  and  his  heirs,  and  afterwards,  by  another  deed  indented 
and  inrolled,  bargained  and  fold  all  the  refidue  to  another 
and  his  heirs,  and  if  the  fécond  bargainee  ihoutd  enter  for 
the  condition  broken  or  not,  was  the  queftion  :  and  it  was 
Vol..  II.  F  f  adjudged 
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(#)  Co.  Utiis.  adjudged,   that  he  fliould  not  enter  for  the   (a)   condition 
Cro.  T»c  390.     ^fol^cn,  becaufe  the  condition  being  entire»  could  not  be  ap- 
S  Co.  55.  b.  *     portioned  by  the  aft  of  the  parties,  but  by  the  fcvcrancc  of 
'part  of  the  reverGon  it  isdedroyed  in  all.     But  it  was  agreed, 
IB)  3Bulftr.i54.  ^h^(  ^  condition  may  be  {è)  apportioned  in  two  cafes,     i.  By 
Co.  U(.  215.  a.  aft  in  law.     2.  By  aft  and  wrong  of  the  leflee.     By  aft  in 
law,  as  if  a  man  feifed  of  two  acres,  the  one  in  fee,  and  the 
{t)  I  Rol.  Rep.    other  in  {c)  borough  Englifli,  has  ifluc  two  fons,  and  leafcs 
Coi'ut.  215. ••   ^^^  ^^^^  ^^^  l'f*c  or  y^rs  rendering  rent  with  conditiont  the 
lefibr  dies^  in  this  cafe  by  this  delcent,  which  is  an  aft  in 
law,  the  reverfion,  rent,  and  condition  are  divided,     a.  By 
aft  and  wrong  of  the  leflee,  as  if  the  kfiee  makes  a  feoff- 
ee iRol.Rtpb    ment  of  part,  or  commits  wafte  {d)  in  part,  and  the  leflbr 
33 1-  enters  for  the  forfeiture,  or  recovers  the  pbce  wafted,  there, 

^  *^^'         the  rent  and  condition  (hall  be  apportioned,  for  none  (hall 
take  advantage  of  his  own  wrongs  and  the  leflbr  Ihall  not  be 
prejudiced  1^  the  wrong  of  the  leiee  :  and  the  Lord  Dyer, 
then  Chief  Jafticc  of  the  Common  Pleas,  in  the  lame  cafe, 
laid|  that  he  who  enters  for  a  condition  broken>  oagbt  to  be 
in  of  the  fame  eftate  which  he  had  at  the  tione  of  the  eondi- 
tion  created,  and  that  he  cannot  have,  when  be  has  departed 
with  the  reverGon  of  part  :  and  with  that  reafos  agrees  Litt* 
^»;Dy.t5».pL7.  8(>,  b.    And  viJej^Sc  5  Ph.  &  Mar.  Dyer  (r)  152.  where 
Cro.  £11^757)*  ^  provifb  in  an  indenture  of  leafe  was,  that  the  leflTee,  his 
M,  '    executors  or  affigns,  (hould  not  alien  to  anj  perfon   without 

licence  of  the  left>r,  but  only  to  one  of  the  Ions  of  tbe  leflee: 
the  lefiee  died,  his  executor  affigned  it  over  to  one  of  bis 
fons»  it  is  held  by  Stamford  ^ni  Cadyn,  that  the  fun  might 
alien  to  whom  he  pleafisd,  without  licence,  for  the^condition» 
ff)  Antes  76.  a.  ^  ^^  ^^^  ^^*  ^^'  determined^  which  agrees  with  the  refoltt- 
•  Rol.  465.     '  tibn  of  thç  principal  point  in  the  cafe  at  bar.    2.  It  was  re^ 
YeW  106.         folved,  that  the  ftatutes  of  13EIXZ.  cap.  lO.  &  18  Eliz.  cap.  ir« 
^>oa.  pi.  337,     concerning  Icafes  made  by  Deans  and  Chapters,  colleges,  and 
lioy  iH«  ^^^^^  eccleCadical  perfons,  are  (f)  genend  laws  whereof  tbe 

s  Brbwni.  soS.  court  Ought  to  take  knowledge,  although  they  are  not  found 
Cfo^El.  816.  ^  jjjç  jurors,  and  fo  it  was  refolved  befween  Clxypolc  and 
a  Lwn?3o6,307»  Carter  in  a  writ  of  error  in  ^c  King's  Bench. 
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Pafch,     1"  yacoèù 

MICH.  44  EIÎZ.  in  the  Kipg's  Bench,  in  trcfpafs  be-  (^^  Cr.  El.  çoa, 
tween  Buftard,  plaintiff,  and  Boulter,  defendant^ ihe  917-  Ydv.  g.  * 
cafe  was  fuch  ;  Jafper  Dormer  and   Juilinc  his  wife,  were     sait^^'g 
feifed  of  the  moiety  of  the  manor  of  Ilbury  to  them  and  to  the  3  <>>.  5.  Cupple- 
beirs  of  the  body  of  Jafper;  Jafper  levied  a  fine  thereof  to  dike's  cafe.  N.B. 
one  Gregory,  who  fufFered  a  common  recovery,  in  which  ••  *»  the  wcoto* 
Jafper  was  only  vouched,  and  he  vouched  over  the  common   : 
vouchee,  and  it  was  to  the  ufe  of  Gregory  and  his  heirs,  who 
thereof  enfcofied  Builard,  who  thereof  enfeoffed  Savage  and 
Darflon  in  fee  $  and  afterwards  an  exchange  was  made  hj 
deed  indented  between  Savage  and  Darfton  of  the  one  part^ 
and  Buftard  (who  was  feifed  in  fee  of  the  fourth  part  of  the 
manor  of  Barton  in  the  county  of  Oxford,)  by  which  ex- 
change Buftard  gave  the  faid  Savage  and  Daxflon,  and  their 
*  heirs,  the  faid  fourth  part  of  the  manor  of  Barton/ in  ex-  •Co.Utsotaj 
change  for  the  moiety  of  the  manor  of  libury,  which  moiety 
Savage  and  Darfton  gave  to  Buftard  and  his* heirs  in  ex- 
change for  the  faid  fourth  part  of  the  manor  of  Barton  ;  which 
exchange  was  executed  on  both  parties  :  Savage  and  Darfton 
demifed  the  fourth  part  of  the  manor  of  Barton  to  the  defen- 
dant for  years,  Jafper  died,  Juftine  his  wife  entered  into  the 
manor  of  Ilbury,  upon  which  Buftard  entered  into  the  fourth 
part  of  the  manor  of  Banon  ;  the  defendant  re-entered,  and 
Buftard  brought  an  aâion  of  trefpafs.     And  after  many  argu- 
ments at  the  bar  and  bench  in  divers  fcveral  terms,  it  was  ad-  (iVco.Lît.<o.fcf 
judged  for  the  plaintiff,  and  in  this  cafe  four  poipts  were  re-  51.  b.      "    * 
folvcd  pir  tctam  curiam*     i.  That  in  every  exchange  lawfully  Herk.s<a.  «53, 
made,    this   word    (b)    excambium  implies  in  itfcif /tfrirf  a  ?  rok  8*4!  **' 
condition,  and  alfo  a  warrantry,    the  one  to  give  re-entry,  Co.  Lit.  384,  ■. 
and  the  other  voucher  and  recomperice,  and  all  in  refpeft  pl^*?''5^i;^ 
of  the  reciprocal  conGderaiion,   the  one  land  being  given  xtH.^^h^* 
in  exchange   fqr  the  other;    but  {c)  it  is  à  fpecial  war-  45E.3.20.  k 
ranty,    for   upon   the  voucher,    by   force  of  it,    he  ftiall  («;  Co.  Lit.  314- 
tjot  recover  other  land  in   value,   but  that   only  which  "-^jif^  g 
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was  by  hira  given  in  exchange^  for  inafmuch  as  the  mutual 
conHderation  is  the  caufe  of  the  warranty,  it  (hall   therefore 
extend  only  to  land  reciprocally  given,  and  no^  to  other  land, 
.  and  this  warranty  runs  only  in  privity,  fornonc  (ball  U] 

b.  174.  a.'*^  *   vouch  by  force  of  it  but  the  parties  to  the  exchange,  or  thdr 
F.N.  B.I  35.  b.  heirs,  and  no  aflignce  ;  but  the  aflignee  (hall  (6}  rebut  by 
(*)Co.  Lit.  383.  force  of  it,  although  the  exchange  was  without  deed,  as  ap- 
•Co.Lît.i73b.  P""^*  3  £•  3*  Formedon44.    2E.  2.  Cut  invita  17.     *  The 
174.  a.  384.  a.  b.  fame  hw  in  cafe  of  partition  :  and  as  it  is  in  cafe  of  warranty, 
fo  it  is  in  cafe  of  a  condition,  which  the  law  implies   upon 
the  exchange:  and  therefore  if  A.  exchanges  with  B.  and 
B.  aliens  to  C.  who  is  eviâed  by  title  paramount,  C.  (hall 
not  enter  upon  the  other,  for  as  the  warranty  runs  in  privity 
to  the  parties  to  the   exchange  and  their  heirs,  fo  al(b  the 
condition  in  law  runs  alfo  in  privity,  and  doth  not  extend  to 
(^    CotAa.b.    ^^^  affignce,  and  fo  none  (c)  Ihall  h^vc  contra  fcr mam Jeefa- 
i'lnft.  118.         ^'"''  t>ut  the  feoffee  or  his  heirs,  but  the  affignee  may  rebuf  ; 
t//JérF.  N.  B.  163  c.     22  H.  6.  50  b.     30H.  6.  7.  a.      loH. 
(i)  Perk.  Se<5l.     7.  II.     (^j  But  in  thc  fame  cafe,  if  A.  who  did  not  alien  is 
286^a87.i^5E.4-  cvifted,  he  fliall  re-enter  into  the  land  which  he  gare  in  ex- 
Br.£i«luogei2.  change,  although  B.  has  aliened  it  over.     2.  It  was  refolvcd, 
if  A.  gives  in  exchange  three  acres  to  B.  for   other   three 
acres,  and  afterwards  one  acre  is  evifled  from  B.  in  that  cafe 
Co.  Ltt.  171  b   ^^^  whole  exchange  is  defeated,  and  B.  may  enter  into  all 
174.  a. '4  H.7.6.  his  land  :  for  although  the  exchange  had  been  good  rf  A.  had 
■•  b*  given  but  two  acrc{^,  or  but  one  acre  or  lefs,  yet  forafmuch  as 

all  the  three  acres  were  given  in  exchange  for  the  others,  and 
.  the  condition,  which  was  implied  in  the  exchange,  was  en* 
tire,  upon  the  eviâion  of  one  acre  the  condition  in  law  was 
broken,  and  therefore  entry  given  into  the  whole;  for  it  is 
the  office  of  thc  condition  to  defeat  the  whole,  and  not  any 
parcel,  unlefs  the  condition  is  efpccially  retrained  to  one  part 
1C0. 86.  b.       only,  as  it  is  not  in  this  cafe  :  and  therefore  there  is  not  any 
difference  between  a  thing  entire  as  a  manor,  and  things  f«- 
veral  given  in  exchange  :  the  fame  law  of  a  partition,  as  it  is 
alfo  agreed  in  15  £.  4.  3.  &  42  Afif.  22.  the  Earl  of  Pem* 
brokers  cafe,  where  the  principal  cafe  of  the  partition  is  good 
YelT.8.  law,  but  the  opinion  of  Cavendifh  there,  that  is  to  fay,  that 

Co.  Lit.  174.  t.  although  an  eftate  for  life  or  in  tail  is  eviéied  againft  one  co- 
t  Co.  Lit.i74.a.  parcener,  that  yet  the  partition  (hall  remain  in  force,  f  »  not 
173-  b*  law  ;  as  it  was  refolved  by  the  court  in  this  very  cafe,  viiii 

Littleton  cap.  Parceners  58.  b.  But  in  the  faid  cafe  of  the  ex* 
change,  if  one  is  impleaded  for  one  acre,  and  he  Touches 
Lit.  Seû.  *6a.  ^^^  Other,  and  thc  demandant  recovers,  in  that  cafe  the  te- 
nant (hall  recover  in  value  but  only  according  to  thc  lofs  : 
for  although  the  condition  is  entire,  and  extends  to  all,  yet 
the    warranty   upon    the   exchange  may  feveraliy   extend 
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to  part  ;  and  there  is  great  difference  between  warranty  in  Co.Lîm73,i74. 
law  upon  exchange»  and  warranty  n  law  upon  partition,  as  'n^*' 
to  the  recovery  in  value  ;  for  in  cafe  of  exchange,  he  who  *  ^^^' 
vouches  (h^U  recover  in  value  according  to  the  value  which 
he  ]of^,  but  fo  it  is  not  in  the  cafe  of  partition  i  for  if  a  man 
is  feifed  of  fix  acres  in  fee,  every  one  of  equal  annual  value, 
and  dies,  having  iiTue  two  daughters,  and  upon  partition  each 
has  three  acres,  and  afterwards  one  fifter  is  impleaded  for  one 
acre  by  one  who  has  title  paramount,  and  prays  in  aid  of  her 
coparcener,  (he  (hall  not  recover  an  acre,  but  half  an  acre, 
fo  that  each  of  them  (hall  have  an  equal  part  ;  for  inafmuch 
as  both  claim  by  defcent,  which  ip  an  a£i  in  law,  and  by  the 
law  each  of  them  ought  to  have  an  equal  part  of  the  inherx« 
tance  of  her  anceftor,  for  this  caufe  (he  (hall  recover  in  va- 
lue but  the  moiety  which  (he  loft,  fo  that  the  lofs  Oiall  be 
equal.  So  if  a  man  is  feifed  in  fee  or  in  tail  of  three  acres, 
each  of  equal  yearly  value,  and  dies,  the  heir  endows  the 
wife  of  the  third  acre,  and  afterwards  the  wife  is  impleaded 
1>y  one  who  has  title  paramount,  and  (he  vouches  the  heir; 
noW  (he  (hall  hot  recover  in  value  according  to  that  which  (lie 
loft,  but  the  third  part  of  the  two  acres  which  remain,  for  by 
the  law  (he  ought  to  have  in  dower  the  third  part,  and  now 
upon  the  matter  (he  is  to  have  in  dower  but  the  third  part 
of  the  two  acres,  as  appears  by  the  book  in  5  £.  3.  Vouch. 
249.  where  the  principal  cafe  was,  Robert  de  Paris,  great  Co.Lît.  31.^.^ 
grandfather,  Stepnen  de  Paris,  grandfather,  Robert  de  Paris 
father,  and  Robert  de  Paris  the  fon  ;  Robert,  the  great  grand- 
father, having  to  wife  Maud,,  feifed  of  certain  land  in  fee, 
gave  it  to  Stephen,  and  the  heirs  of  his  body,  who  died  -,  Ro* 
bcrt,  the  fon  of  Stephen  endowed  Margery  the  wife  of  ^Ste- 
phen,  of  the  third  part  of  the  whole;  and  afterwards 
Robert,  the  great  grandfather  died,  and  Robert  the  father 
died,  Maud  late  the  wife  of  the  great  grandfather  brought  a 
writ  of  dower  againft  Margery  wife  of  Stephen,  and  (lie  vouch- 
ed Robert  the  fon  of  Robert,  who  had  the  reverfion,  and  there 
the  queftion  was,  of  how  much  Margery  (hould  have  in  value; 
and  by  forae  (he  (hall  only  have  dower,  having  regard  to  the 
two  parts  which  remain,  becaufc  the  dower  which  Maud  the 
wife  of  the^reat-grandfather  demanded,  is  higher  and  elder 
than  the  dower  of  Margery  the  wife  of  the  grandfather.  And 
notwithftandipg  the  great  grandfather  furvived  Stephen,  and 
the  wife  of  Stephen  in  the  life  of  Robert  the  great  grandfather, 
was  lawfully  endowed,  at  which  time  Maud  could  demand 
nothing,  yet  when  her  huftand  died  her  title  of  dower  is 
more  worthy.  And  fome  held  the  contrary,  /r.  that  the  wife 
(hould  recover  in  value  according  to  her  lois;  and  a  difflr- 
encc  was  taken  between  dower  of  the  wife  of  an  heir  and  of 
the  wife  of  a  purchafer  ;  for  if  there  be  grandfather,  father» 
and  fon,  and  the  grandfather  dies,  and  afterwards  the  fa- 
ther dies,  and  the  fon  endows  the  wife  of  the  father,  51- 
gaiaft  whom*  the    wife  of  the  grandfather   brings    dower, 
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filé  (hall  not  recover  over  in  value,  becaofe  th<tf  dower  of  the 
•wife  of  the  grandfather  tolled  in  law  the  defcent  as  to  thcircc- 
hold,  and  (he  (ball  be  in  of  the  eftate  of  her  huiband,  and^ 
tonfequins  after  (he  death  of  the  wife  of  the  grandfather,  the 
wife  of  the  father  (hall  not  be  endowed  of  the  part  afBgned  to 
the  grandmother  for  her  dower,  for  now  in  judgment  of  law 
the  father  had  but  a  reverfion  of  that  part  expeâant  upon  an 

cafe  the  great  grandfather  made  a  gift  in  tail  to  Stephen»  fo 
that  Maudf^  demanded  dower  againft  Margery,  who  was  the 
wife  of  a  purchafor,  and  although  Maud  recovered  dower  a- 
gainft  Margery,  yet  if  Margery  furvived  her»  (he  (hould  re- 
enter ;  for  dower  tolled  the  cilate  which  by  law  defcended, 
but  not  the  e(bte  acquired  and  gained  by  purchafr,  and  fo  was 
it  adjudged,  and  there'  Margery  recovered  generally  to  the 
▼alue  which  (he  loft  :  fo  in  cafe  of  exchange,  each  party  is  a 
feveral  purchafor,  and  each  warrants  the  whole  to  the  other, 
Co.  Lit.  174.  a.  an<l  therefore  he  (hall  recover  to  the  value  which  he  loles.  3.  It 
Vdv.  9.  v^as  refolved,  that  as  when  the  whole  eftate  in  part  is  eviâed, 

iRoU.8i5.       ^i^g  whole  exchange  is* defeated:  fo  in  the  principal  cafe, 
when  the  e(hte  of  freehold  for  the  life  of  Jufline,  which  is 
but  parcel  of  the  eftate,  is  eviâed  in  all  the  lands,  or  in  part, 
by  that  the  whole  exchange  may  be  defeated  by  force  of  the 
condition  in  law  ;  for  although  a  reverfion  expeâant  upon 
an  eftate  for  life   may  be  given  in  exchange  for  land  in 
s  Roll  %ty       poiTefldon,  yet  when  Savage  and  Darfton  in  the  principal  cafe 
were  feifed  of  the  moiety  of  the  faid  manor  of  Ubury  in  their 
demefne  as  of  fee,  and  gave  it  in  poiTefiion  tQ  Bu(brd  in  ex- 
change, ut/upra^  when  Julline  entered  and  eviâed  aneftate 
for  life,  Buftard  might  enter  into  the  wholelan'd  which  he  gave 
in  exchange,  for  the  whole  eflate  which  was  given  to  him, 
was  the  confideration  th^t  he  departed  with  his  land,  and 
therefore  when  any  eftate  of  freehold  is  evi£ted  from  him  by 
entry,  or  otherwife,  he  may  by  force  of  the  condition  in  law 
Co.  LU.  174.  m.;  enter  into  the  land  given  by  him  :  fo  if  he  in  rever(ion  in  fee 
Or,  El  90s.     '  difleifes  his  IciTee  for  life,  and  gives  this  land  in  exchange  to 
s    another  for  other  land,  and  afterwards  the  leflee  for  life  en* 
ters,   now  may  the  other  enter  into  his  land,  becaufe  the 
whole  exchange  is  defeated  ;  but  if  A.  who  has  the  reverfion 
in  fee  of  an  acre  of  land  expedant  upon  an  eftate  for  iifc^ 
makes  an  exchange  with  B.  by  deed  indented,  and  gives  this 
acre  by  the  name  of  an  acre  of  land,  and  not  by  the  àame  of 
the  reverfion  in  exchange  for  another  acre  ;  in  this  cafe,  al* 
though  B.  expçâs  to  have  the  acre  fo  given  him  in  poifef- 
fion,  yet  in  this  cafe  (forafmuch  as  nothing  paft  by  the  gift  of 
the  acre  of  land  but  the  reverfion)  the  warranty  or  the  con* 
dition  cannot  by  the  law  extend  to  more  than  pafled  by  force 
of  the  exchange»  for  they  are  incident  and  annexed  to  the 
^   ~  edate  which  is  given,  and  cannot  extend  to  the  freehold  which 

Cot  Ut.  st|      was  in  the  lefiee }  and  if  the  law  (hould  be  otherwife,  great 
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mifchlef  would  enfue  ;  for  if  exchange  1$  made  of  divers  ma* 
nors,  and  peradventare  divers  parcelé  of  them  are  in  leafe  for 
Kfe»  in  thia  cafe,  if  the  exchange  (hould  be  void  becaufe  it  was 
made  as  of  a  manor  in  poflefGon/  it  would  avoid  all  fuch  ex-  ' 
changes»  which  would  be  mifchievous  ;  and  there  can  be  no 
mifchief  on  the  other  part  ;  for  when  the  tenants  for  life  are 
in  poflelBon  of  the  land,  it  (hall  be  accounted  the  laches  and 
folly  of  the  purchaibfi  if  he  did  not  know  it  either  by  furvey 
or  other  intdlijgenoe.  But  in  the  principal  cafe,  by  the  fine 
and  recovery,  and  other  eftates  made,  the  eftate,  which  JuAine 
hadi  was  divefted,  and  (he  had  but  a  right,  fo  that  Savage  and 
Darfton,  who  gave  it  in  exchange,  had  an  eilate  in  fee-fim- 
ple  in  pofleOioiiy  to  whidb  the  warranty  aiid  condition  in  law 
upon  the  exdianjge,  was  annexed.  4.  It  was  refolved,  that  al- 
though Buftard  had  notice  of  the  right  of  Juftine  at  the.  time 
of  the  exchange,  yet  it  was  not  material,  but  that  afterwards 
by  her  entry  the  exchange  (hall  be  defeated,  for  peradventure 
it  was  one  of  the  caufes  that  he  would  not  purchafe  Ilbury  ab- 
folutely  but  by  way  of  exchange,  fo  that  upon  eviâion  he 
fliall  have  his  own  land  again.  And  Coke,  the  Attorney-Ge- 
neral, andTanfield  and  Dafton  were  of  counfel  with  \he  de- 
fendant, and  Godfrey,  Telverton,  and  others,  with  the  plaintitf*. 

(Sre  X  Blackft.  Com.  ch.  20.  fol.  323O 
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BEVERLEY'S    Cafe    of 

Non     Compos     Mentis. 

Pafch.  r'Jacobu 
In  the  King's  Bench. 

Cattb.  436.  1 N  a  bill  dcpctiding  în  the  court  of  Rcqucfts,  between  Snow^ 
Skin.  Î77,  576.  *  plaintiff,  and  Beverley,  defendant  ;  the  matter  was,  that 
I.ucaij6i.  Snow  had  made  a  bond  to  the  defendant  in  joool.  aiid  in  the 

faid  court  would  be  relieved,  becaufeat  the  bue  of  the  mak- 
ing of  the  faid  bond,  he  was  tion  compos  mentisf  and  this  term 
I  moved  the  court  of  King's  Bench  to  have  a  prohibition  to 
itay  the  faid  .fuit  in  the  court  of  Requefts,  becaufe  the  matter 
was  not  determinable  there.     And  upon  this  cafe  two  points 
.  upon  argument  and  on  good  conGderation,  were  unanimoufly 
refolved^/r  tot.  cur\  i .  That  every  deed,  feoffment9  or  grant» 
which  any  man  non  compos  mrntis  makes,  is  avoidable,  and  yet 
fhall  not  be  avoided  by  bimfelf,  becaufe  it  is  a  maxim  in  law, 
that  no  man  of  full  age  fhall  be  in  any  plea  to  be  pleaded  hj 
(«)  Jenk.  Cent,  ^'^^y  received  by  the  law  to  (a)  ftultify  himfclf,  and  difable 
40.  F.K.B.101.  his  own  perfon,  as  appears  by  Littleton,  lib.  2.  cap.  Difcents, 
^'  ^R^iî  *  *^  '°'*  ^5'  ^"**  therewith  agree  39  H.  6.  42.  b.  5  E.  3.  70.  &  35 
Br.%aUf6a.       ^^'  'O.  And  there  another  caufe  is  given,yf.  bccaufc  when  he 
*Fit*.  Ifliie  53.      recovers  his  memory,  he  cannot  know  what  he  did  when  he 
?'jK*'  '^******  was  w«  compos  mentts.    2dly,   If  the  common  law  had  given  a 
Co.LinV47.  a.    ^"'  °^  ^'^'^  compos  mentis^  to  him  who  has  recovered  his  mc- 
b.  Br.  Dum  fuît  mory  after  alienation,  certainly  the  law  would  have  given  him 
^f.  Ktatem  3.     j-emedy  for  the  maintenance  of  himfelf,  his   wife,  children, 
ftAh\t<^.^^^    and  family,  although  he  recovered  not  his  memory,  but  con- 
Lir.  Q5  ■.  b.       tinued  non  compos  mentis.     And  it  niuft  be  known,   that  this 
tit.  Sea.  405.    djfabiiity  to  difable  himfclf  as  to  fome  pcrfons,  is  perfonal. 
and  extends  only  to  the  pnrty  himfelf  ;  and  as  to  other  per- 
fonSy  is  not  perfonal,  but  (hall  bind  them  alfo  :  and  as  to  thai^ 
n)  1  Co.  s].  a.    know  that  there  are  four  manner  of  privities,  {b)  fc.  privity  in 
%  Co  42.  b.'      bloody  as  heir  :    2.  Privity  in  reprefentation>  as  executors» 

Co.  Lit.  17 !•  a.  QP 
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or  adminiftrators,  who  as  Littleton  faith,  fol.  77.  b.  rcprcfcnt 
the  {^)  pcrfon  of  the  teftator  or  inteftatc,  2  Mar.  Dyer  112.  W  Lît.fca.337. 
agrees.     3.  Privity  in  eftate,  as  a  gift  in  tail,  the  rcvcrfion  or  ^^Y^  *®^'  ^* 
remainder  in  fee,  &c.,  4'.  Privity  in  tenure,  as  lord  by  efcheat  : 
and  two  of  them,  which  are  privies  only,  may  difable  him 
who  was  non  comp'  mentis^  and  (hall  avoid  his  deeds,  grants,  or 
feoffments,  and  two  not.     For  privies  in  blood  may  (hew  the 
difability  of  the  anceftor;  and  privies  in  reprefentation  the 
infirmity  of  the  teftator  dr  inteftatc  j  but  neither  privy  in  (^)  ^*l^f  V'' "* 
eftate,  nor  privy  in  tenure  ihall  do  it  :  and  therefore  it  donee  ^©JAx.'^* 
in  tail  being  non  compos  mentis^  makes  a  feoffment  in  fee»  and  3  BÛmr.  171. 
dies  without  iffue,  he  in  reverfion  or  remainder  (ball  not  en-  ^  ^^^aH* 
ter  or  take  advantage  of  the  infanity  of  the  donee  :  the  fame 
law  of  lord  by  efchear,  if  his  tenant  being  non  compos  mentis^ 
makes  a  feoffment  in  fee,  and  dies  without  heir,  he  (hall  not 
avoid  it  :  but  there  are  fome  a£ls  done  by  a  man  non  comf  men^ 
fis,  which  none  of  them  (hall  avoid  ;  and  therefore,  if  he  le- 
vies a  fine,  or  fuffers  a  recovery,  (c)  or  acknowledges  a  fta-  WBr.Fîoeilevy, 
tute  or  recognizance,  neither  his  heir  nor  his  executors  (hall  ^LiA^V 
avoid  it,  for  thefe  are  matters  of  record  which  ihall  not  be  12  Co.  123,1x4. 
avoided  by  m  bare  averment  of  non  compos  mentis^  £01  the  ^'-^V  '^7«      ^ 
inconvenience  which  may  thence  enfue  :  alfo  fuch  averment  p^'k.  fea.*2l.^* 
is  againft  the  office  and  dignity  of  the  Judge,  for  he  ought      / .  ! 
not  to  take  any  conufance  of  a  fine  or  recognizance  of  him  ^'."si. 
who  is  non  compos  mintisf  18  £•  2.  Fines  120*  17  Aff.  17^  17  (</;jeniê.  Cent^ 

E.  3. I  Mar.  tit.  Dumfuit  infra  atat'  7.  31  E.  3.  Saoer  40.  Cr.  El.  398. 

Default^  (37)  57.     2.  It  was  refolved,  that  it  being  againft  an  ^'j^ii^*  **^*'  ^ 


,  1. 


ezprefs  maxim  of  the  common  law,  that  the  party  ihall  not  Br.  Fahi  62. 
{d)  difable  himfelf,  that  he  (hall  not  have  for  it  relief  in  any  Fit».  Iflue  53. 
court  of  (/)  equity,  for  that  would  be  in  fubveriion  of  a  prin-  co!!*lîu°247.  ■. 
ciple  and  ground  in  law,  quod  nota.  And  Coke  the  King's  At-  b.  Br.  Dum  fuie 
torney,  was  of  côunfei  with  Beverley,  and  Herie,  the  King's  »nfr»  «•«•  3- 
Serjeant,  with  Snow.     Nota  reader,  that  every  aâ  which  a  g/jj/^,  ^°*** 
man  non  compos  doth,    either  concerns   his  life,    his  lands,  Lit.  rea.405.' 
or  his  goods;    alfo  every  a£l  which  he  doth,   is  either  in  Lit. 95. a.  b. 
paisj  or  in  a  court  of  record  :    all  afts  which  he  doth  in  ^^j^  ^^'  ^'P* 
a  court  of  record,  either  concerning   his   lands    or    goods,  ^/^sRoliRep* 
ihall  bind  himfeif  and  all  others  for  ever  ;  all  a£U  which  <47* 
he  doth  concerning  his  lands   orchis   goods    in   pais^    io  pi^w.Vo**t, 
fome  cafe  (hall   bind  himfelf  only  during  his  life,    and  in  2  Roil.Rep.'saT. 
fome  cafe  (hall  bind  for  ever  (as  has  been  faid).     But  as  Co.  Lit.  247.  b. 
to  his  ^(f)  life,  the  law  of  England  is,  that   he   (hall  not  Jî.  c'o7;„J'i)^ 
lofe  his  life  for  felony  or  murder,   becaufe  the  pftii(hment  sum(-Cor.i6.'b. 
of  a  felon  is  fo  grievous,  fc.  i.  To  lofc  his  life.     2.  I'o  Fit».  Cor.  351, 
Jofe  his  life  in  fuch  odious  manner,   fc.  by  hanging,  for  he  tJ*'?"'-!*. 

rt     II    L      I  II  1  y  .  *  I         r  Went.  102. 

Ihalt  be  hanged  between  heaven  and  earth  as  unworthy  of  Codb.  "316. 
both.      3.  He  ihall  lofc  his  blood  a9  to  his  anceftry  (for  U)Co.  Lit.  4?. 
he  is  as  a  fon  of  the  earth  without  any  anceftor)  and  as  to  J'jJ^^g";  '^''^' 

his  •  loft.  210,211. 

Plow.  387.6. 
Stamf.Cor.  182^ 
••  b. 
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bU  po(l«rIty  Mo,  for  his  blood  is  corrupt,  2nd  he  has  neither 

beiir  nor  pofterity.    4.  His  lands.     5.  His  gpods  ;  and  in  fuch 

csSe  the  King  fliali  have  armum^  diem^  &  vaflum^  to  thç  intent 

that  his  wife  and,  children  fhall  be  ejeâed»  his  houfes  pulled 

(tf)Co.Ut,»94.  (}ownt  bistrées  eradicated  and  fubverted,  his  meadows  (tf) 

^*  ploughed»  and  all  that  he  has  for  his  comfort,  delight,  or  fof- 

tcnance,  wafted  and  deftroyed»  hecauG;  he  has  in  fuch  felonioiit 

(i)  I  laft.  4>  6.    manner  offended  againft  the  law  ;  and  all  this  was»  nt  (3)  pcena 

adpaucos,  mttus  aiommsperveniat.:  but  the  puniibment  of  a 

man  who  is  depriyed  of  reafon  andun4erftanding,  cannot  be 

an.  example  to  others.    2.  No  felony  or  murder  can  be  com* 

(r)  Plow.  19.  a.   mitted  without  {<)  a  felonious  intent  and  purpofe  ;  it  idio  iiS^ 

^Roll^^  ^^/sfiitf,  quiafim  Abet  felii$  aninu  :  but  furiûfus  non  intiUigit 

%    ^  '  547*       ^^^  ^^^  ftf  amm9  &  ratiom  cant,  (^  non  muhum  àiftcâ  a  hfutii^ 

as  BnSSon  faith»  and  therefore  he  camiot  have  a  felonious  in« 

tent.    Vidi%i  H.  7.  31.  26  AflT.  27.  F. N.  B«  202.  D.  Stamf. 

PI.  Coron.  1 6.  b.    Alfo  for  the  fame  reafbn»  non  compos  m^^itji 

cannot  commit  petit  treafon»  as  if  a  woman,  non  compos  mentis,^ 

kills  her  hulband,  as  appears  12  H.  3.  Forfeiture  33.     But  in 

W  aRoll.  Rep.  fom^  ç^ScA  noH  compos  mentis  may  commit  high  (J)  treafon»  aa 

Ct  H*aiM  pi     *f  ^^  '"^'«»  °'  ^^"  ^  •"'*  *^  ^*^g>  "  Î*  ^^^  treafon,  for  the 

Cor.io.  3  ln<L6.  King  ifl  cofut  IS  folui  TiipuhUca^  IS  a  capiu  bona  valttudo  tranfik 

Codb.  316,        tn9nme%\  and  for  this  reafon  their  perfons  are  fo  facred,  that 

none  can  offier  them  any  violence,  but  he  is  reus  cnminh  lafm 

Majejiaxis^  fS  pereat  unus  ne  pereant  omnes.     And  it  muft  be 

Co.Lît.i47««-  )^own»  that  there  are  four  •  manners  of  non  compos  mentis: 

^  I.  Ideot  or  fool  natural  :  2.  He  who  was  of  good  and  found 

memory,  and  by  the  vifitation  of  God  has  lofî  it  :  3.  Lunatic 

eusj  qui  gaudet  luddis  sntervallisj  and  (bmetimes  is  ot  good  and 

(bund  memery»  and  fometimes  non  compos  mentis  :  4.  By  his 

own  aâi  as  a  drunkard  ;   and  it  has  been  faid»  that  there  is 

great  difference  between  an  ideot  a  nativitate,  and  he  who 

Wasof  found memory,  and  becomes»  by  the  viGtation  of  God» 

of.  ttnfound  memory  $  fer  an  ideot  is  known  by  his  perpetual 

iiifîrmity  of  nature,  a  nativitcUe,  for  he  never  bad  any  fcnfe 

ifc  underftanding  to  contraâ  with  any  man  ;    but  be  who 

^nria»  of  ^pod  memory  and  underfbmding,  and  able  to  make 

;^  èohtraâ,  and  afterwards  becomes  by  infirniity  6r  cafualty* 

of  uhfound  memory,  is^not  fo  well  known  to  the  world  as 

an  ideot "batural.    Alfb  an  ideot  in  an  aâion   brought  a- 

C')^^^^'i35*  gainfthim  ihàll  appear  in  proper  (/)  perfon,  and  be   who 

Bff  wêS*.'i**^'  pleads  bcfl  for  bîm,  &^11  be  admitted,  as  appears  iQ  33  H.  6. 

Stamf.  Prsrof.    i8.  k    VtherWifé  it  IS  of  btin  who  becomes  non  cempes  m^- 

S6.  ••  '  iii^  for  be  (baU  appear  by  guardian  if  be  is  within  age,  and 

b^  attorney  if  be  is  of  full  age;    but  vet   as  to  eftates  or 

gifts  made  by  them,  they  tbernfclves,  by  any  plea  that  they 

cam  pleadi  mall  not  avoid  tbem«  no  leu  the  ideot  than  be 

wba 
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who  becomes  of  unfound  memory  \  and  be  tbe  feoffment  or 
gift  made  by  them  in  pcrfon  or  by  attorney,  they  themfdves 
(hall  never  avoid  it  either  by  entry  or  by  aâion  ;  for  it  appears 
by  the  faid  maxim,  that  they  cannot  ftultify  {a)  or  difablc  C^^Jf  ei^*"J' 
themfclves:  for  if  they  (hall  avoid  things  which  thej  do  by  at-  611.  FN.  I.  * 
torney,  they  themfelves  ought  to  (hew  that  they  were  then  202.  d.  i  RoiL^. 
ideots,  or  of  unfound  memory  :  but  yet  as  to  others,  there  is  g/*  p*;"J'  ^ 
a  great  diderence  between  an  efbte  made  in  perfon  and  by  fîu.  iflbé  5*3. 
attorney  ;  for  if  an  ideot  or  nm  umpos  rngfttis  makes  a  feoffment  OoAh.  302.  Co. 
in  fee  in  perfon»  and  dies,  his  heir  within  age»  he  (hall  not  be  g^/'i^^^  f".^- 
in  ward,  or  if  he  dies  without  heir,  the  land  fiiall  not  efcheat  fnttwcm^l'^ 
as  is  aforcfaid  :  but  if  the  feoffment  is  made  {b)  by  letter  of  Br.  Entiy  con- 
attorney,  although  the  feoffor  (hall  never  avoid  it,  yet  after  hi»  f^'**^*^^' 
death  as  to  all  others  in  judgment  of  law,  the  eftate  was  void,  lIc!  95.  a!^* 
and  therefore  in  fuch  cafe,  if  his  heir  is  within  age,  be  (ball  (^J  f.  n.  b« 
be  in  ward,  or  if  he  dies  without  heir  the  land  £all  efcheat»  ^^^ffl^L.  « 
and  that  is  the  true  reafon  of  the  books  in  7  H.  4.  5.  b.  &  7 
H.  4.  12.     And  like  the  cafe  of  an  (r)  infant,  if  he  makes  a  (0  «Co.  ^  b. 
feoffment  in  perfon,  if  he  dies  without  heir,  the  land  (ball  not  I  loft.  48t. 
efcheat,  but  otherwife  if  it  was  made  by  letter  of  attorney,  but  Dy.  10.  pL^f. 
the  infant  himfelf  (hall  avoid  it,  but  fo  (hall  not  the  others  ;  ^^  ^  l*  '3'  ^ 
but  a£ls  done  by  matter  of  record,  as  fines,  •recoveries,  ^Vç/otb*/* 
judgments,  Oatutes,  recognizances,  &c.  (ball  bind  as  #ell  the  3  Boiftr/s;*. 
ideot,  as  he  who  becomes  non  ctnpùs  mentis^  {d)  31  E,  3^  Sûver  *  ^Jî"  «H-  •• 
Default  37.  (37O  I  Mar-  ^t.  Dum  fuit  infra  aiatim  7.    Alfo  ^1  Lit." 'iVt. 
of  a  lunatic,  all  aâs  which  he  dom  during  his  lunacy,  are  Perk.  fea.  «4., 
equivalent  toaâs  done  by  an  ideot,  or  he  who  is  utterly  non  |i"^;  ^\\, 
iompùs  mentis  i  but  a£U  done  by  him,  inter  lueida  intervalk,  ic.yc'***'^ 
when  he  is  of  found  memory  Iball  bind  him.    Laftly,  altho*  12  Co.»3, 114. 
he  who  is  (#)  drunk,  is  for  the  time  non  cempos  mentis^  yet  his  (<0  ADce*  xi4.a. 
drunkcnnefs  does  not  extenuate  his  aft;  or  offence,  nor  turn  i[  p^v^l'.^^' 
to  his  avail  ;  but  it  is  a  great  offence  in'it(èlf,  arid  therefore  ag» 
gravâtes  his  oflence,  and  doth  not  derogate  from  the  aâ  which 
he  did  during  that  time,  and  that  as  well  in  cafes  touching 
his  life,  his  lafids,  his  goods,  as  any  other  thing  that  concerna 
him  :  when  and  in  what  cafes  laches  (ball  prejudice  an  ideot» 
or  non  compos  mentis^  fome  have  taken  a  difference  between  a 
bar  of  his  right,  and  a  bar  of  his  entry,  for  in  cafe  of  bar  of  ^ 
his  right,  his  laches  (hall   not  prejudice  him  ;   but  in  fuch 
fpecial  cafe,  if  he  becomes  of  unfound  memory,  he  (hall  (hew 
that  he  was  non  compos  mentis  ^  as  if  a  man  nom  compos  men* 
tis^  is  diffeifed,  and  the  diffeifor  levies  a  fine,  in  this  cafe 
at  the  common  law,  although  the  year  and  day  are  paft,  yet 
he  who  was  nom  compos  mentis  (hall  not  be  thereby  bound,  but 
he  may  well  enter,  and  that  they  fay  is  proved  by.tbe  ftatute 
de  mode  (f)  iewmdiftnest  made  amse  18  È.  i.  which  is  buta  (f^^  L\t%$. 
declaration  of  the  common  Uw,  Jc.  that  a  fine  is  (b  high  pj^    .    ^ 
a  bar,  and  of  fo  great  forcci  and  of  to  ftrong  a  nature  in  it,.  »  i^a.  510)  511. 

felf» 
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fclf,  that  It  bars  not  only  ihofc  who  arc  parties  and  privies 
to  the  fine  and  their  heirs,  bnt  all  other  people  of  the  world 
who  are  of  full  age,  out  of  prifon»  and  of  good  memory,  and 
within  the  four  feas  the  day  of  the  fine  levied,  if  they  put  not 
in  their  claim  by  their  a£^ion  or  entry  in  the  country  within 
the  year  and  the  day  ;  bv  which  it  appears,  that  no  laches  of 
a  man  non  compos  mentis  (ball  bar  htm  of  his  right.  Alfo  it  ap* 
pears  by  the  ftatute  of  4  H.  7.  cap.  24.  that  in  fuch  cafe,  if  a 
man  levies  a  fine  with  proclamations,  and  at  the  time  of  the 
fine  levied,  he  who  has  right  is  non  compos  mtntis^  and  after- 
wards he  recovers  his  memory,  in  this  cafe  he  ought  to  por- 
fue  his  aâion,  or  make  his  entry  within  five  years,  after  he 
becomes  of  found  memory,  and  in  fuch  cafe  in  pleading,  he 
fliall  (hew,  that  at  the  time  of  the  fine  levied  he  was  non  com^ 
%  Inft.  510.  pos  mentis,  and  all  the  fpecial  matter  ;  but  if  he  who  has  fuch 
Plowd.  36«.  t.  right  is  an  ideot,  or  non  compos  mentis^  and  never  recovers  his 
memory,  the  heir  may  have  his  aâion,  or  make  his  entry 
when  he  will,  for  he  is  excepted  out  of  the  body  of  the  aâ, 
and  is  not  bound  to  make  any  entry,  or  bring  his  action  within 
any  time,  but  the  party  himfelf,  if  he  recovers  his  memory. 
The  fame  law,  if  he  who  is  beyond  fea  at  the  time  of  the  fine 
levied,  and  dies,  there  his  heir  may  enter,  or  bring  his  aâion 
when  he  will  ;  and  in  fuch  cafe  the  lord  by  efcheat  (hall  take 
advantage  of  non  compos  mentis,  infancy,  imprifonment,  or 
being  beyond  fea,  of  his  tenant  :  for  if  there  are  lord  and 
tenant,  and  the  tenant  is  difleifed,  and  the  difieifor  levies  a 
fine,  the  difleifee  being  then  within  age,  or  nan  compos  mentis, 
or  in  prifon,  or  beyond  fea,  and  afterwards  the  difTeifor  takes 
back  an  eftate  to  himfelf  in  fee,  and  afterwards  the  difietfee 
within  age,  or  non  compos  mentis,  or  beyond  fea,  or  in  prifon, 
dies  without  heir,  the  lord  by  efcheat  (hall  take  advantage  of 
every  of  them  againft  the  difieifor.  So  if  a  collateral  warranty 
defcends  upon  one  non  compos  mentis,  which  he  might  have 
avoided  by  entry  :  but  an  ideot,  or  non  compos  mentis,  by  their 
laches  (hall  be  barred  of  their  entry  :  and  therefore  if  they  are 
difleifed,  and  the  difTeifor  dies  feifed,  it  fhall  toll  their  entry  ; 
but  after  their  death  their  heirmay  enter  and  take  advantagcof 
the  infirmity  of  their  anceftor  ;  and  his  laches,  which  (hall  preju* 
Lit  Seft.  Aûç.  ^^^^  himfelf,  (hall  not  prejudice  his  heir  of  his  entry  ;  and  all 
t  Con.  Claims,  this  appears  by  Littleton,  Ub.  3.  cap.  Defcents,  f  foL  95. 
foi.  30.  For  Littleton  faith,  no  laches  can  be  adjudged  by  the  law  in 

him  who  has  no  difcretion  in  fuch  cafe,  fc.  having  regard  to 
his  heir,  and  fo  is  the  difference.  As  to  that  which  is  com- 
monly objeâed,  that  the  civil  law,  in  this  point,  is  grounded 
upon  greater  reafon  than  the  common  law  ;  for  by  the  civil 
law,  all  aâs  which  ideots,  or  non  compos  mentis^  do  without 
their  tutor,  arc  utterly  void  ;  and  this  feems  to  (bme  more 
reafonabic  than  the  common  law,  becaufe  he  who  is  an  ideot, 

or 
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or  non  compos  mfntis  wants  difcretion  and  underftanding,  and 
that  comes  by  the  aft  and  vifitation  of  God  ;  therefore  they- 
fay  (God  forbid)  that   his  aâs  or  laches,  during  that   dme» 
fhould  bind  him  i  others  conceive,  that  the  ancient  common 
law  agrees  with  the  civil  law  in  this  cafe  ;  for  Braâon,  lib.  3. 
fol.  100.  faith,  funo/us  autem  Jiipulari  non  pote  ft  ^  rue  aliquod 
ntgotium  ogerg^  quia  non  intelligit  quod  agit  :  and  therefore  it 
feems  unreaibnable  that  aâs  done  by  them  who  have  no  dif- 
cretion, nor  the  ufe  of  reafon,  qui  (as  Braflon  faith)  non  mul-  Co.  L!t.  135.  b, 
turn  dtflant  a  brutis  qui  ratione  carent^  (hould  bind  themfelves  j  Stamf.  Pr«n>g« 
and  therefore  it  is  (as  is  commonly  faid)  a  great  defe£t  in  law,  ^^' 
that  no  tutor  is  afTigncd  to  them  by  law,  who  may  protcft 
them,  and  principally  their  inheritance  ;  a^  to  that  it  muft  be 
known,  that  the  law  of  England  has  provided  for  them  a  tutor, 
and  has  made  provifion  for  the  prefervation  of  their  inherit-  Co.  Lit.  147.  i« 
ance,  and  their  goods  alfo,  and  therefore   in  the  cafe  of  an 
ideot,  or  fool  natural,  for  whom  there  is  no  expeâation,  but 
that  he,  during  his  life,  will  remain  without  difcretion  and 
ufe  of  reafon,  the  law  has  given  the  cuftody  of  him,  and  all 
that  he  has,  to  the  K.  who  (as  F.  N.B.  232.  fays)  is  bound 
of  right  by  his  laws  to  defend  his  fubjefts,  and  their  goods  . 
and  chattels,  lands  and  tenements  ;  and  becaufe  every  fubjeâ 
is  in  the  K's  proteâion  ;  an  ideot  who  cannot  defend  or  go- 
vern himfelf,  nor  order  his  lands  and.  tenements,  goods  and    . 
chattels,  the  K.  of  right  ought  to  have  him,  and  to  order  him, 
his  lands,  goods,  and  chattels,  and  this,  it  appears,  was  the 
common  law  ;  for  Britton,  fol.  i6.  who  wrote  anno  5  £.  I. 
faith,  that  if  any  heir  is  a  fool  natural,  by  which  he   is  not 
able  to  demand  and  keep  his  inheritance,  &c.  that  fueh  heirs 
of  whom foever  they  hold,  male  or  female,  remain  in  thecuf- 
tody  of  the  King,  with  all  their  inheritance;  and  thence  it 
follows,  that  the  ftat.  o(  Prarog.  Regis  cap.  9.  made  in  17  £• 
2.  long  time  after  Britton  wrote,  was  but  a  declaration  of  the 
common  law,  and  therewith  agrees  18  E.  3.  Scire  facias  10. 
where  it  appears  by  the  faid  ftat.    Prarog,  Regis  ;    quod  Rex  -Stainf.  Prsrog. 
hahebit  cujîoàiam  ierrarum  fatuorum  uaturalium^  capiendo  exit  us  i^Co*i7o.  •. 
tarundemfine  vajîo  ^  deftruâiione^  ^  inveniet  eis  necejpiria  fua  de  %  Inft.  14. 
cu]ufcunque  feoà*  terra  ilia  fuerint  y  l^  poji  mort  em  eor  undent  reddat  i^"^**^'g 
earn  reâîis  haredib\  ita  quod  nuUatenus  per  eo'fdem  fatuos  alienen-  pif76!Moor4. 
tnr^  nee  quod  eor*  haredes  exharedentur  :  upon  thefc  words  1  ob-  29  Ed.  3.  43.  b; 
fcrve  divers  things  :   i.  That  the  law  gives  the  K.  but  the  cuf- 
tody  of  the  lands  of  the  ideot,  that  although  it  continues  during 
the  life  of  the  ideot,  yet  having  but  the  cuftody,  the  K.  has  Stwnf.Pr.  35.b. 
not  the  freehold  in  him,  but  the  /reehold  is  in  the  ideot,  for  . 
the  ftatute  fays,  quod  pojï  mortem  torundem  nddet  ea  reéîis  ha-" 
redibus^  and  that  appears  alfo  in  17  E.  3.  11  &  13  (31)  E.  3. 
Saver  default  37.  2.  Aliho'  the  ftatute  fays,  cuftodiam  tcrrarum^ 
yet  the  K.  (hall  have  as  well  the  cuftody  of  the  body,  and  of  their 
goods  and  chattels,  as  of  the  lands  and  other  hereditaments, 
and  as  well  thofc  which  he  has  by  purchafe,.as  thofe  which  he  Co.  Lit.  1.  b. 

has 
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lias  as  heirs  by  the  common  law.     3.  That  he  ought  to  be  an 

ideot  a  natMiate^  fc.fatuus  naturalisa  and  not  bj  accident  or 

infirmity.    4.  That  no  feoffment,  gift,  leafe,  or  releafe,  that 

sn  ideot  can  make  of  his  inheritance,  but  may  be  avoided 

during  his  life,  which  appears  by  thefe  words,  ita  quod  nulla- 

Umit  p*r  eojdimfatuêi  alitnentur^  nee  qwd  iontm  haredes  aJhetre- 

dmtwr:  fijppofe  then  that  an  ideot,  above  the  age  of  21  years, 

makes  a  feoflPment  in  fee  of  his  inheritance,  if  you  afk  how 

and  in  what  manner  it  may  be  avoided  during  his  life  ?  I  an- 

(tf)  Jeiik.  Cent   fwer,  that  if  it  is  found-by  office  at  the  {a)  King's  fuit,  that 

40.  Co.  Lie.       he  was  ideot  anativitate^  and  that 'he  has  aliened  his  lands, 

170  *■.  »  Rol.     ^^^  yyçtoci  a  Scinfadas  againft  the  alienees,  the  land  (hall  be 

Rpp!  337.     '     feifed  into  the  King's  hands,  and  thereby  the  inheritance  (hall 

Oodb.Joi.         be  revefted  in  the  ideot,  18  E  3.  ScP/ac*  10.  32  E.  3.  Sa^ 

llltP^m^T  f^^'  '<^6-  5^  H  ^^-  ^'  ^°"'  *^  .ftatute  fays,  quod  poji  mprtim 

r,  b.'  '    iorum  nidat  tarn  reâiis  bandib*^  which  the  K.  cannot  do»  nei- 

Antet  56.  b.  tbcr  Can  the  K*  have  the  poflbflion  of  the  land  to  his  own  ufe, 
Br!  U9a^%.  '*  «n'cfo  by  the  office  and  the  feifure,  fuch  conveyance  made  by 
Br.Travcnde  the  idcot  bc  dcftroycd,  and  that  doth  not  impugn  the  faid 
OAces^  maxim  of  the  common  law.    For  in  this  cafe  the  ideot,  in  no 

B"Tec»;i€«t  pica  that  he  can  plead,  (hall  difablc  (^)  or  ftukify  him(clf: 
étt  *c.  63.  but  all  this  is  found  by  office,  by  the  inquifition  and  verdiâ 
of  12  men  at  the  K's  fuit,  who  are  not  concluded  to  fpeak  the 
*  *^®!j7o*  ■•  truth,'  and  fuch  office,  when  it  is  found,  (hall  have  ♦  relation 
4<^  Cr.El  m's,  «  timpêrt  nativitatis^  to  avoid  all  mean  aâs  done  by  the  ideot, 
6aft.  F.  N.  B.  as  feoffments,  releafes,  &c.  and  therewith  agree  23  (32}  £.  '^. 
»o»vi.iRoL».  &c^  Scf  faâ  106,  &  Stamf.  Pracrog.  34.  b.  F.N.B.  202.  E. 
Fi».  lffoe^3^  Bu^  notwith  (landing  the  words  of  the  faid  aâ  are  general  and 
Godb.  302.        empbatical,  imllaten*  a&tmntur^  yet  if  he  aliens  by  fine»  (c)  or 

b^dL^**?^"*^'  ^^^^^^  *^  ^^^^  '^'"^  ^^^^  **  ^^^  bc^  f*'^»  ^^^  ^^^  ^^^^ 

inftiaums.   aforelaidi  andfoa(ter  fuch  office  found,  all  gifts  made  by 

Br.Entrycoa-'   him  of  his  goods  or  chattels,  and  all  bonds  made  by  fuch 

?^!bâ^'  idcot»  are  utterly  void,  and  after  fuch  office  found,  if  the 

Lit!  gT'ifk'     îdc^  ^  ^""cd  in  any  aâion,  upon  any  bond  or  writing  that 

(OCr.  EÛSy.    he  has  made,  the  K.  by  his  writ  (fo  long  as  the  office  ifainds 

^  *-«•  H7«  ••  in  force)  recitnig  the  office,  (hall  fend  a  Su^trfedtai  to  the  Juf- 

Br!  Fîott',1^^  ^*^^  where  the  fuît  is  commenced  :  but  the  fc.  (hall  not  have 

Ac!  75^  '         the  cuftody  of  the  land  which  an  ideot  holds  by  [d)  copy,  for 

IS  Co.  113,114.  that  is  but  an  efbte  at  will  by  the  common  law,  and  if  the 

\d)H^}\^^    King  (hould  have  the  cuftody  of  it,  it  would  be  a  great 

Sdlei  21.'  prejudice  to  the  lord  of  the  manor  ;  but  yet  an  alienation 

made  by  an  ideot  of  his  copyhold  after  office  found,  (hall  be 

avoided,  vidi  13  Eliz.  Dyer  302.   And  that  the  K.  (hall  have 

(«)  Samf.  Pr.     the  proteâion  of  the  goods  j(r)  and  chattels  of  an  ideot,  as  well 

S^*  ••  as  of  his  lands,  appears  by  F.  N.  B»  232.  b.  where  he  fays, 

'  that  if  an  ideot  who  cannot  defend,  or  govern  himfelfnor 

order  his  lands,  tenements,  goods,  and  chattels,  the  K.  of 

right  ought  to  have  him  in  his  cuftody,  and  to  protect  him  and 

his  lands,  goods,  and  chattels  ;  and  this  appears  alfo  by  the 

writ  in  the  u^  de  idata  inquirendo^  where  it  is  faid,  quia  (f) 

(f)  F.N.B.131.  ^cfpimus  quod  J*  dt  B.  fatuus  &  ideoia  ixi/lit^  ita  qd'  ngimini 
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fui  ipjius  terrarum^  tinementorum^  bonorum  (f  catûJUrtimftt9f^  non 
fufficit^  &  quodipfe  in  fatuitati  fua  magnam  parUm  terrarum  ^ 
tenementor*  fuor*  alienavity  l^  etiam  magnam  partem  honor*  bt  ca^ 
talUr^ fuor^  dijjipavit  in  exbartdationtmfuam^  CsT  noftri  pnjudic* 
manifeft\  nos  indemnitati  ipjius  in  bac  parte  profpicere  voUnUs^ 
i5fc.     By  which  it  appears,  that  by  the  common  law,  the  K. 
(hall  have  as  great  proteâion  of  the  goods  and  chattels  of  an 
ideot,  as  of  his  lands»  and  that  as  well  the  ccnfumption  of  his 
goods  and  chattels,  as  the  alienation  of  his  lands  is  to  be  re- 
medied and  redrefled  by  the  King,  to  whom  the  law  gives  his 
cuftody  and  proteâion.    And  as  after  office  found,  he  cannot  8  Cor  ttv^  t«  ] 
alien,  give,  &c.  fo  alienations,  gifts,  &c.  made  before  office 
found,  (hall  be  avoided  after  office  thereof  found,  as  is  afore- 
faid,  for  no  laches  (hall  be  accoented  in  the  King,  nor  no 
prejudice  thereby  accrue  to  the  ideot  for  not  fuing  of  the  office 
before  the  f<:ofFment  or  gift.    But  if  the  ideot  dies  before 
office  found,  after  his  death,  no  office  can  be  found,  for  the 
words  of  the  writ  arc,  //  ipfum  vils  &  modis  quitus  fuper  ftatu 
fuo  melius  poteritis  informari  circumfpe^e  examirunretis^  ^c>  which 
cannot  be  done  when  he  is  dead,  and  without  office  the  Kling 
cannot  be  entitled,  16  £.3.  Livery  30.  and  then  the  former 
differences  as  to  his  lands  and  goods  hold.    The  iame  law,  if  5tamf.  Vnaom 
a  man  who  was  of  found  memory  becomes  non  compos  mentis^  34.  «« 
and  afterwards  aliens  his  land,  or  goods  or  chattels,  and  after-  ^^^k-  3*K 
wards,  by  office  at  the  King's  fuit,  it  is  found  that  he  was  non 
compos  mentisy  and  that  he  has  aliened,  &c.  the  King'  (hall 
proteâ  him  who  cannot  proteâ  bimfelf,  as  is  aforefaid,  and 
ihall  take  the  profits  of  his  lands,  and  of  all  that  he  had  (which 
the  King  could  not  do  if  his  alienation  or  gift  fhould  ftand)  Djrera6,  a; 
and  therewith  maintain  him  and  his  family,  but  the  King  fhall 
not  take  any  part  of  the  faid  profits  to  his  own  ufe  ;  arid  all 
this  appears  by  the  flat,  of  Prarog.  Reg.  cap.  10.  which  was 
but  a  declaration  of  the  common  law  ;  item  Rex  providebit^ 
iffc.  Et  nota  that  the  faid  words  of  F.  N*  n.  232.  that  the  K.  Sttmf.  Przfog« 
is  bound  of  right  by  his  laws  to  defend  his  fubje£ls,  and  their  ^^y',^ 
goods  and  chattels,  lands  aud  tenements,  extend  as  well  to 
non  compos  mentis^  as  to  an  ideot  ;  but  in  cafe  of.  non  compos 
smntist  the  King  has  not  any  intereft  in  the  lunatic  (as  be 
has  in  the  ideot)  becaufe  the  lunatic  may  recover  his  memory 
w^ich  he  has  loft,  and  therefore  in  the  cafe  of  the  ideot,  the 
law  fays,  Rex  habebit  cuftodiam^  butin  the  cafe  of  non  compos  17E.  i  cap.fj' 
mentis^  Rex  providebit.    And    as  to  alienation  made  by  non  ><>• 
compos  mentis,  the  words  are  all  one  as  they  are  in  the  cafe 
of  the  ideot,  /c.  ita  quod  pracC  terr^  fsT  tentmenta  infra  pregà*        k 
tempus  nuUatenus   aiienentur^    and  therefore  after  the  office 
found  thereof,  the  alienation,  gift,  &c.  o£  him  who  is  110» 
compos  mentisf  are  in  equal  cafe  with  the  alienation  or  gift  of 
an  ideot,  and  the  faid  words  of  the  faid  writ  in  the.  regifter, 
quia  ttccepimus  quod  J.  de  B.  fatuus    (sf  ideota   exijtit^    isfc.  F.  N.  B.  ajt.  K 
extend  as  well  to  non  compos  mentis^  as.  to  a  fool  natural, 

for 
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for  afterwards,  in  the  fame  writ,  îi  is  fàîd,  dUlgmter  inquU 
ras  ft  idem  J.  fatuus  &  idesta  fit  fiecm,  là  fifit  tunc  uirum  a 
naiivitatt  fiiâ^  an  ab  alio  tempore^  &  fi  ab  alio  umpore,  tunc  a 
quo  tempore  W  qualiter  tf  quomodo^  là  fi  lucidis  gaudet  intervellis 
là  ft  idem  J,  in  eodem  fiatu  exiftem  terrai  aut  tenement  a  ailqha 
ûlienavit  necne^  lac.     So  that  it  appears  that  in  judgment  of 
law,  fatuui  là  idiota  include  as  well  non  compos  mentit^  as 
ideota  a  nateoitate^  and  therefore  they  are-in  the  fame  cafe,  as 
to  the  alienation  of  their  lands  and  tenements,  goods  and 
chattels.     Hil.  28  H.  8*  Rot.  401.   in  C.  B.  the  cafe  was  ; 
in  trefpafs  quare  claufum  fregit^  and  cut  his  trees  in   Paddin;;* 
I  An4erf.33.      ton,  in  the  county  of  Middlefex,  perjohan*  Frauncis  verjus 
N^dl  I    iS.  ^^^^^  Holmes^  the  defendant  pleaded,  that  it  was  found  by 
D7.251s6.pl/  office  before  the  efcheator  in  the  faid  county  of  Middlcfcx, 
jé^  that  the  faid  Jon  Frauncis  was  a  Ipnatic,  &c.  and  that  he  was 

feifedin  fee  of  the  land  in  which,  &c.  wherefore  the  King 
feifed  his  perfon,  and  his  .land,  and  by  his  letters  patem 
granted  the  rule,  cuftody»  and-  government  of  the  fame  per. 
fon  and  of  his  lands,  to  the  faid  Holmes,  quamdiu  that  the 
perfon  was  lunatic,  to  take  the  profits  to  his  own  ufc,  and  (o 
juftified.  and  prayed  in  aid  of  the  King,  and  thereupon  it 
was  demurred  in  law,  if  he  fhould  have  aid  or  not.  And  h 
was  adjudged,  that  he  Ihould  not  have  aid  of  the  King,  for 
this  grant  was  utterly  void,  for  the  ICing  is  bound  to  keep 
the  faid  lunatic,  his  wife,  children,  and  houQiold,  with  the 
profits  of  the  land,  and  without  taking  any  thing  to  his  own 
ufe,  but  all  to  the  ufe  of  the  non  compos  mentis  and  his  fsmiir, 
and  all  this  to  the  intent  that  the  King  may  provide,  that  he 
who  wants  reafon  fhall  not  alien  his  lands,  nor  waAe  his 
goods  ;  and  the  King,  after  office  found,  has  only  provifion, 
and  has  not  any  cuftody  0|:  poflcffion  of  the  body  or  lances  cf  1 
one  non  compos  mentis^  as  he  has  of  an  ideot,  and  he  has  no-  I 
thing  to  grant  over  :  but  if  the 'King  provides  one  to  hare 
care  and  charge,  iliat  he  who  is  non  compos  mentis^  anii  bis 
family  (hall  be  maintained,  and  that  nothing  fhali  be  w«a(let'i 
or  if  one,  of  his  own  head,  takes  fo  much  upon  himfclf,  ia 
this  cafe  he  is  but  as  Bailiff*  of  him  who  is  nan  compas  mcrsti.^ 
Hntt.  i6.  and  (hall  be  accountable  as  BullifF  to  him  who  is  non  compel 

mentis^  or  to  his  executors  or  adminiflrators  ;  and  he  can* 
not  cut  down  trees  but  for  neceflary  houfebote,  ploughbrtc, 
and  cartbote,  and  to  repair  ancient  pales,  and  all  th<it 
which  a  Bailiff  may  do,  he  may  do,  and  not  othcrviife.  And 
therewith  agrees  a  writ  in  the  Regifter  direâed  to  vht 
ftShcrifF,  diiigenter  inquiras  utrum  J*  de  B,  a  nativitatis  Jua 
tempore  femper  hà^enus  purm  ideota  exiftitf  per  quod  ct/Jh- 
diam  terrarum  là  tenementorum  fuorum  in  C  ad  nos  d^leat  pir- 
tinere^  an  per  infcrtun*  vel alio  modo  in  bujufm*  infirmitat*  p::'::i 
imidirit,  propter  quod  hujufmodi  cuftodiam  ad  nos  pertinere  ncr:  dt- 
Uat,  And  lo  by  thefe  dificrences  annexed  you  will  undcrRsni 

year 
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your  bookS)  18  E.  2.  Fines  120.  3E,  3,  TU.  entry  congeaWc 

Statham.  3  E.  3.  Formcdon. ^  E.  2;  70-     ïo  E.  3.  Sein 

foêiai  10.  and  as  well  32  E  3.  Scire,  faàas  106.     17  Aff.  17. 
J7  £•  7.  II.   25  AIT.  4*  35  A(r.  10.    50  AC  2.    9  H.  6.  6. 
39  H.  6.  24.  ("42)  12  E.  4.  8.    F.  N.  B.  202.  &  Stamf  Pra- 
rog.  34.  Bra^.  lib.  2.foL  11, 12.  &  //3.  3*y^/«  loo.  Britton» 
fil.  66.  Brooke  37/.  Dumfuit  infra  égtatem  9.  and  divers  writs  Co.  Lit  146. lu 
in  JtKe  Regiller,  fol.  — -  ;ind  which  are  agreeable  with  the  247*  >•  >>• 
true  rea.fen  of  the  common  law.    Nota^  reader,  ideota  fivt 
ideoUs^  is  a  ISreek  word>    and   properly  fignifies  a  private 
man»  who  has  not  any  public  office  :  apud  Latinos  accipitur 
for  illiterate  and  fimple  ;  apud  juriffieritos  noflros^  Non  compos 
nantis i  apud  Anglos^  in  common  fpeech,  a  natural  fool:  fa- 
iuuspropriè  dicitur  afando^  quia  fatur  qd^  puer  primo  fatur^  id 
^,  quia  impie  loquitur  \Jtd  apud  jurifperitos  noftrot  accipitur  co.  Lit  S4§*^ 
pro  Non  compos  mentis^  is  fatuus  dicitur  qui  omnino  dtfipit  :  JluU 
tus  dicitur  a  ftuporc^  quia  fiuhus  eft  qui  propter  Jluporum  move^ 
tur  ;  livius  eft  ejje  Jluitum  quamfatuum^  fc,  imprudens^  impro' 
vidus^  ignorans  mali  (sT  honi,     Jnfanus  qui  abjeùa  ratione  omnia 
aan  impetu  ta  furore  factt.     Amens  ah  [a)  qua  ejipàrticula  pri-^ 
vaSiva^  (^  mente f  ideftconJUio  CsT  animo.     Démens,  eft  qui  non 
cogitât  quid  agit  aut  loquitur,    {de)    eft  particula  privativa: 
àmtns  qui  pir^fys  infanit^    A  rift.  7,    Ethicorum^  amentes  di* 
cuptur  qui  a  natura  experti  rationis  folum  fenfuum  munus  ex* 
fquuntur. 
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